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SOUTHERN  DISTRICT  OF  ALABAMA,  ss. 

Be  it  remembered,  that  on  this  fourteenth  day  of  September,  in  the  year  o(  our  Lord  one 
thousand  eight  hundred  and  thirty  .two,  and  in  the  fifty  .sixth  year  of  the  independence  of  tho 
United  States  of  America,  George  N.  Stewart,  Elsquire,  of  said  District,  has  deposited  in  this 
office  the  title  of  a  book,  the  right  whereof  he  claims  as  author  and  publisher,  in  the  words  fol- 
lowing, to  wit : 

"Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  of  Alabama,  embracing  the 
Decisions  made  in  the  year  1829  and  thoBc  made  at  the  January  Term  of  the  year  1830,  at  Law 
and  in  Equity.    By  George  N.  Stewart,  Reporter,  appointed  by  tho  Court  pursuant  to  Statute.'' 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  "An  act  for  the  en. 
couragement  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and 
proprietors  of  copies,  during  the  timn  therpJn  mentioned:**  and  also,  an  act  entitled  "An  act 
supplementary  to  an  act  entitled  an  act  for  the  encouragement  of  learning,  by  securing  the  copies 
of  maps,  charts  and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  therein 
mentioned;  and  extending  the  benefits  thereof  to  the  arta  of  designing,  engraving,  and  etching 
historical  and  other  prints.** 
r*  g  ,  In  testimony  whereof,  at  office,  in  the  city  of  Mobile,  I  have  hereunto  set  my  hand 
^        J       and  affixed  the  seal  of  the  said  Court,  the  day  and  date  above  written. 

DAVID  FILES, 
Clerk  of  the  Southern  District  of  Alabama. 


Jlcc^  y*<-/v,/^£^ 


I  lie' 

his 


nn- 

111*1 


INTRODUCTORY  NOTICE. 


The  author  is  again  compelled  to  tender  his  apology  to  the  public,  for  the  same  reasons  men- 
tioned  in  the  first  volume,  for  the  imperfections  .which  will  be  found  in  thisi  The  same 
difficulties  existing,  the  cases  herein  contained  are  reported  without  the  benefit  of  notes 
taken  at  the  trial,  and  as  far  as  the  arguments  of  counsel  and  the  authorities  cited  are  con- 
cerned, the  author  has  been  compelled  to  draw  upon  various  uncertain  sources  for  informa- 
iion;  so  it  is  only  in  a  few  cases,  comparatively  speaking,  that  he  has  been  enabled  to  give 
them,  and  then  only  in  a  limited  manner.  There  may  be  found  also  some  errors  in  the  names 
of  the  counsel  in  several  causes,  for  the  same  reason.  At  the  end  of  the  last  term  named  in 
this  volume,  the  author  was  appointed  Reporter  by  the  Court,  since  which  time,  full  notes 
of  the  arguments  and  authorities  in  all  cases  have  regularly  and  with  much  labor  been  taken 
and  preserved,  so  that  the  difficulty  is  now  overcome,  and  the  deficiency  will  no  longer  exist 
in  cases  that  may  be  reported  after  that  term. 

By  this  volume  it  will  be  seen  that  the  decisions  of  our  courts  are  daily  growing  in  import- 
ance and  interest;  and  with  the  rapid  increase  of  population  and  wealth,  added  to  the  mea. 
sures  taken  of  late,  and  the  disposition  manifested  fiurther  to  improve  the  judiciary  system  in 
our  State,  no  doubt  can  exist,  but  that  in  a  short  time,  the  judiciary  of  Alabama  will  be  found 
to  be  equally  respectable  with  that  of  her  sister  States. 

GEORGE  N.  STEWART. 

Tuscaloosa,  September  1, 1833- 
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By  JUDGE  COLLIER.  In  this  case  there  was  a  judg-  mnuartuw. 
ment  by  default  for  costs  of  suit  only.  At  common  law,  ^'CY"'^^ 
there  were  no  costs ;  if  the  plaintiff  was  unsuccessful,  he  was  v.*" 

amerced;  if  he  prevailed,  the  defendant  was  in  mercy.     Harden  and 
Neither  party  was  burthened  with  the  ewpensa  litis,^  The         «"*»• 
decision  of  this  question  depends  upon  the  construction  of  — "— — 
our  statute  giving  costs  eo  nomine^  which  is  in  these  words  *|?t2^',^A! 
— ^'That  in  all  other  cases  in  civil  actions,  the  party  in 
whose  favor  judgment  ahall  be  given,  or  in  case  of  non  suit, 
dismission  or  discontinuance,  the  defendant,  shail  be  en- 
titled to  full  costs,  except  when  it  is  tJr  may  be  otherwise 
directed  by  law.'^*    Costs  are  the  consequence  of  a  judg-  jLawfofAU 
ment,  and  do  not  constitute  a  judgment  in  themselves.     *^ 
The  right  of  the  successful  party  to  costs  does  not  depend 
on  the  renditipn  of  a  judgment  for  them,  but  is  given  by 
statute.     Therefore  if  they  are  omitted,  the  judgment  is 
not  defective,  nor  the  successful  party  deprived  of  them; 
he  has  only  to  adopt  another  remedy  for  their  recovery. 
Henee,  as  costs  are  not  a  primary  or  essential  constituent 
of  a  judgment,  but  merely  a  oonsequence  of  it,  therefore  a 
judgment,  unless  it  be  by  confession,  as  it  effects  no  other 
pufpose  than  merely  to  authorize  a  collection  of  costs  by 
execution,  is  erroneous.     The  practice  of  executing  writs 
of  inquiry  on  judgments  by  default  where  the  amount  is 
unascertained,  if  there  were  a  doubt,  might  be  considered 
as  an  evidence  that  this  is  a  correct  elcposition  of  the  statute. 

Judgment  reversed. 
Tho  Chief  Justice  not  sitting. 


I>     I   il  iii*<»— —  li      ,n    > 


The  Statb  v.  PttymtET, 

Wherv  ill  a  atatme,  u  ffenerftl  word  is  u«ed,  mnd  sfte^rtrftTds  more  •t>e6lal 
teniM,  defining  aDOflence,  an  indictment  oharffing  the  offence  must  ate 
the  most  special  terms;  hoA  if  the  general  word  if  uf  ed,  though  it  wo«kl 
embrace  tne  fpecial  term,  it  ii  bod. 

Peter  Plunket  was  indicted  in  tlie  Ch'ouit  Court  of 
Autauga  county  u;ider  the  statute  for  horse  stealing.  The 
indictment  charged  him  with  stealing  a  horst.  On  the  tri- 
al, the  proof  was  that  the  animal  stolen  was  a  gelding,  and 
4be  prisoner  was  codytcfeed  and  sentenced.     But  the  pre«i- 
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JANUARY  i8to.  ding  Judge,  under  the  statute  authorizing  novel  and  diffi* 
^^^^^^^C^^  cult  questions  to  be  referred  to  this  court,  reserved  the 
TbeSuto     qygg^iQQ  whether  the  defendant  could  be  lawftilly  con- 
Plnncket.      victed. 

■  '  GoBDON,  argued  for  the  prisoner,  and  cited  the  follow- 

ing authorities  to  shew  that  the  judgment  was  erroneous, 
and  that  the  proof  was  insuflScient  to  sustain  the  verdict 
Laws  of  Alabama,  page  20S,  sec.  19,  page'915;  Starkie's 
Criminal  Pleader,  214,  249;  Foster's  Crown  Law,  424; 
Cro.  Jac.  607;  4  Bl.  Comm.  240,  note  14;  2  Hale,  182-3; 

2  Hawkins, 479,  sec.  34;  ib.  486;  ib.  615,  616,  sec.  183; 

3  Chitty^s  Criminal  Law,  737,  983;  2  East,  676;  1  Leach, 
105;  East's  Crown  Law,  617, 

Perkins,  Attorney  General,  for  the  Stale. 

By  JUDGE  COLLIER.  The  question  reserved  for 
the  consideration  of  this  Courtis,  *^can  a  defendant,  on  an 
indictment  for  stealing  a  horse,  and  it  is  proved  to  be  a  geld- 
ing, be  convicted?" 

The  statute  which  directs  the  punishment  for  such  an  of- 
fence is  in  these  words,  "That  if  any  person  do  feloniously 
take  or  steal  any  horse,  mare  or  gelding,  foal  or  filly,  ass 

oLswf  of  Ala.  or  mule ;  the  person  so  offending  shall,  &c. "«  When  a  geh- 
eric  term  employed  in  a  statute  is  succeeded  by  one  more 
definite  in  its  meaning,  it  is  necessary  in  an  indictment  pre- 
dicated upon  such  statute,  that  the  latter  term  should  be 
used.  Let  this  principle  be  applied:  the  word  geldins  be- 
ing used  after  a  term  more  general  in  its  import,  and  the 
proofshewing  a  gelding  to  have  been  the  subject  matter  of 
the  theft,  it  results  from  this  discrepancy  between  the  alle- 
gation and  the  proof,  that  the  defendant  cannot  be  punish- 
ed for  the  offence  charged.  Again,  when  a  statute  des- 
cribes more  objects  of  larceny  than  one,  the  legislature  are 
to  be  understood  as  mentioning  them  in  contradistinction 
to  each  other,  and  an  indictment  must  be  framed  according 
to  the  particular  facts,  even  though  one  of  the  descriptive 
terms  may  be  sufficiently  comprehensive  to  include  all. 
Hence  it  follows,  that  before  a  defendant  receives  the  sta- 

ftStark.CriiQ.  tutory  punishment,  he  must  be  found  guilty  on  an  indict- 
SlS'o'xi^i*"  Dient  charging  the  particular  offence  which  he  has  com- 

^^2 Hale,   ^^^^j, 

^  Hawk.  480,  jf  the  descriptive  term  *^horse'^  done,  had  been  used, 
sckit-Ctim!  evidence  that  a  gelding  was  stolen  would  have  been  ad- 
a!*E  '^'sze   J^^^'^^®  5  ^^^  **  ^®  legislature  have  thought  pro^  to  par- 
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Roberts 

V. 


ticularize  and  define  other  objects,  the  conclusion  is  obvi-  januartibm. 
ous,  from  the  reasoning  employed,  that  in  an  indictment 
upon  the  statute  it  is  necessary  to  be  equally  specific. 

With  this  view  of  the  question,  the  Court  are  unani-      Johnson. 

mous  in  the  opinion  that  the  judgment  below  should  be  

reversed. 

Judgment  reversed. 


RoBESTs  V.  Johnson. 

1.  On  a  writ  against  two  defendants,  tbe  sheriff  retnms  ^^ExeaUed;  copy 

Sfered  to  defindatU  R,  and  not  aeeepteA.^^-^emUe,,  that  it  is  to  be  consi- 
ered  as  executed  on  R.  only. 
9.  But  if  executed  on  both,  and  the  plainUff  discontinues  as  to  one,  and  takes 
judgment  against  the  other  alone,  no  adrantage  can  be  taken  on  error  by 
the  defendant  against  whom  the  judgment  is  taken,  unless  he  make  tho 
objection  in  the  Court  below. 

George  S.  Johnson  sued  out  a  writ  in  debt  returnable 
to  the  Circuit  Court  of  Madison  county,  against  Robert  W. 
Roberts  and  John  C.  Gibbons,  to  recover  on  a  note  made 
by  them  for  S933.  On  this  writ  the  sherifi'made  the  fol- 
lowing return  ^^ Executed — copy  offered  to  defendant 
jRoberts^  and  not  accepted^  25th  Jipril^  1827." 

The  plaintiff  at  the  return  term,  filed  his  deelaration 
against  Roberts  only,  reciting  that  the  said  Gibbons  was 
not  found,  and  discontinuing  his  suit  as  ip  him.  At  the 
trial,  a  judgment  by  default  was  taken  by  the  plaintiff 
against  Roberts;  and  at  the  same  term,  on  the  affidavit  of 
Roberts,  the  judgment  by  default  was  set  aside,  and  Che 
caus^  was  continued.  At  May  term,  a  judgment  by  default 
was  again  taken  against  Roberts,  who  still  failed  to  plead. 
To  reverse  this  judgment,  Roberts  sued  his  writ  of  error. 

Hutchison  and  Cbaiohhap,  for  the  appellant,  argued 
that  the  judgment  being  against  Roberts  alone,  was  erro- 
neous, inasmuch  as  the  record  shews  that  the  process  was 
executed  on  both.  Both  defendants  should  have  been  de- 
clared against,  and  treated  as  being  in  Court  That  the  dis- 
continuance was  authorized  by  the  statute  only  in  cases 
where  one  was  returned  not  found;  and  that  therefore,  as 
there  was  no  such  return  here  as  to  Gibbon,  it  was  error  to 
discontinue  as  to  him. 

AcKL3BN,  for  the  defendant. 
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Roberts 

V. 


JANUART18».  By  CHIEF  JUSTICE  LIPSCOMB.  There  is  some 
ambiguity  in  the  sherifl's  return;  a  fair  confifru^tioh  of  it 
perhaps  would  be,  that  it  was  served  on  Roberts  only,  and 
Johnson,  if  so,  it  was  competent  for  the  plaintiflf  to  discontinue  as  to 
the  other.  But  if  the  service  had  been  perfected  on  both, 
the  declaration  being  against  one  only,  it  should  have  been 
taken  advantage  of  in  the  Court  below  by  plea.  The  defen- 
dant suffered  judgment  by  default,  and  opened  the  default 
on  affidavit  of  merits,  and  tJlen  again  permitted  the  judg- 
ment by  default  to  be  entered  for  want  of  a  plea.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 


REPORTS  OF  CASES 
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CASES  DETEB MINED   AT   THE   TEBM   OP   THE    PIR8T   MOl^ 
DAY   IN   JULY,    1829,    AT   TUSCALOOSA. 

PRESENT  AT  THIS  TERM, 

THE  I^ON.  ABNER  S.    LIPSCOMB,  CHIEf  JUSTICE;  AND  THE  HON. 

BEUBEN  SAFFOLD,  ANDERSON  CRENSHAW,  JOHN  M« 

TAYLOR,  JOHN  WHITE,  SION  L.  PERRY, 

AND  HENRY  W,  COLLIER,  JUDGES. 


WaLLIS   V.    MUHPHT. 


An  affidavit  tiiat  aparty  ia/tfttm/  to  remove  himself  out  of  the  covnty  of  hif 
residence  so  that  the  ordiDarj  process  of  law  cannot  be  served  on  him, 
it  not  sufl&j^nt  to  authorize  an  attachment  to  issue. 

TnoMAs  B  Murphy,  by  his  agent  D.  Harding,  sued 
out  an  original  attachment  in  Morgan  county  against  Eze- 
kiel  P.  Wallis,  to  recover  on  a  note  of  hand  for  gl07  75. 
The  process  was.  issued  by  a  Justice. of  the  Peace,  and  was 
made  returnable  to  the  County  Court.  The  ground  stated 
in  the  plaintiflPs  affidavit,  for  tlie  issuance  of  the  attach- 
ment is  set  forth  in  these  words:  "that  said  Wallis  is  about 
to  remove  himself  out  of  the  county  of  Morgan,  his  place 
of  residence,  so  that  the  ordinary  process  of  law  cannot  be 
served,  upon  him,  &c.''  The  writ  of  attachment  recited  the 
ground  of  the  issuance  of  the  attaqhment  thus:  "oath  hav- 
ing been  made  that  said  Ezekiel  P.  Wallis  is  about  to  re- 
move himselfoutof  your  county  privately,  so  that  the  or- 
dinary process  of  law  carlnoj  be  served  upon  him,  &c.'' 
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•&ptualy  Qr  could  not  be  served;  the  affidavit,  together  with  i^^Ji^ 
the  other  requisites,  states  that  the  delendant  was  about  to       w.iii. 
remove  himself  out  of  the  county,  his  place  of  residence,  so  v 

that  the  ordinary  process  of  the  law  could  not  be  served  on      Murphy, 
turn,  and  therefore  it  was  substantially  sufficient  "    . 


By  JUDGE  PERRY.  Among  other  causes  it  is  as- 
iiigned  for  error,  that  the  affidavit  is  not  sufficient  to  au» 
thorize  the  issuance  of  the  attachment  The  question 
arises,  is  the  statement  in  the  affidavit  sufficient  under 
the  act  of  1S07,«  to  authorize  the  issuance  of  the  attach-  *2^^^^^ 
ment?  The  causes  for  which  an  attachment  may  issue, 
as  designated  in  the  law,  are,  <<that  any  person  hath  re- 
moved, or  is  removing  him  or  herself  out  of  the 
county  privately,"  &c.  The  reasons  then,  as  stated  in  the 
affidavit  as  the  ground  upon  which  the  attachment  issued, 
are  not  warranted  by  the  statute,  which  only  authorizes 
an  attachment  to  issue  upon  affidavit  that  the  person  hath 
removed,  or  is  removing  him  or  herself  out  of  the  county 
privately  J  so  that  the  ordinary  process  of  law  cannot  be 
served  on  him.  In  this  case  the  oath  is,  that  the  defendant 
below  ^is  about  to  remove  himself  out  of  the  county  ofMor- 
gan,hiHplaae  of  residence,  so  that  the  ordinary  processof  law 
cannot  be  served  upon  him ;"  this  statement  does  not  furnish 
a  sufficient  reason  for  grantingthe  attachment;  it  should  have 
been,  that  Wallis  was  actually  removed,  or  was  removing 
privately,  either  of  which  facts  migjht  have  furnished  a  sii£ 
£cient  reason  for  the  issuing  of  the  writ  The  allegatioB, 
therefore,  that  Wallis  was  about  to  remove,  does  not  nega- 
tive the  idea  that  he  was  not  amenable  to  the  ordinary  pro- 
cessof law ;  consequently  the  attachment  improperly  issued,  h  See  \l1l«op 
«nd  should  have  heen  quashed.  Mbor'rAli. 

Judgment  reversed.^         Rep.  196. 


M'Einket's  Executors  v.  M'Kinnet's  Administrators. 

Id  an  action  by  execntors,  the  plaintiff  offered  the  depotitionof  awitnett, 
who  was  shewn  to  be  a  8on>in-law  to  the  testator  Held,  that  be  was  an 
incompetent  witness;  though  there  was  no  further  proof  as  to  his  interest 

This  was  an  action  of  detinue,  brought  in  the  Circuit 
Court  of  Tuscaloosa  county,  in  1822,  by  John  M'Kinney, 
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his  lifetime,  against  Sarah  M'Kinney  as  the  administratrix 
of  Alfred  M'Kinney,  deceased,  to  recover  two  slaves.  Dur- 
ing the  pendency  of  the  suit,  the  plaintiff  died,  and  the  cause 
was  revived  by  his  executors;  and  also  the  defendant  hav^ 
ing  intermarried,  her  husband  was  made  a  party  defendant 

At  the  March  term,  182^7,  the  issue  was  tried  by  a  jury, 
and  a  verdict  was  found  for  the  defendants.  The  plaintiffs 
took  a  bill  6f  exceptions,  cej^ifying,  that  on  the  trialj  they 
offered  the  deposition  of  one  Thomas  Smith,  a  material  wit- 
ness for  them;  but  the  Court  considering  that  said  witness 
\vas  a  sort-in-law  of  John  M'Kinney^  the  plaintiff's  testator, 
rejected  his  testimony  as  incompetent  and  inadmissible,  un- 
less the  plaintiffs  who  offered  the  deposition,  would  first  shew 
in  evidence  that  he  was  not  interested.  There  was  no  other 
^evidence  of  his  havlhg  any  interest  in  the  cause  except  that 
he  was  a  son-irt-law  to  the  said  John  M'Kinney,  and  that 
he  deposed  titer  his  death.  It  further  appeared  that  the 
«aid  testator  lived  and  died  a  resident  citizen  of  Virginia, 
and  that  at  th6  time  of  his  death,  theproperty  in  dispute  was 
in  Tuscalo(H3a. 

The  plaintiffs  here  assign  for  error,  that  the  said  deposition 
\vais  improperly  rejected,  and  that  it  should  have  been  read| 
tts  it  was  not  shewn  that  the  witness  was  interested. 


iftS^tark.  Et- 
deoce  1798. 
« lb.  392. 

M  Stark.  Ev- 
idence 84, 85. 
Gil.  on  Ev. 
135,  raariK. 

^3SriH'.  Et. 
V9S-9. 
S  lb.  744-5, 
75^-8-9. 
4T).VEa«tl7 
1  Stnrk.  Ev- 
idence .S^*. 
Bayrirdg  E- 
vldeiictlOO. 


Barton  and  Stbwart,  for  the  plaintiffs.  There  waft 
too  other  objection  to  the  deposition  but  that  of  the  de^ 
ponent  beins  son-in-law  to  the  deceased,  whose  execu- 
tors were  plaintiffs;  and  this  was  certainly  an  insuffi- 
cient objection  in  iteelf,  to  reject  him  as  an  incompetent  wit- 
ness. It  must  be  admitted,  that  all  witnesses  are  primiBt 
fade  competent;  and  they  will  be  presumed  to  be  so,  unless 
some  disqualifying  objection  is  shewn;  and  as  all  the  pre- 
sumptions of  the  law  are  in  favor  of  the  admissibility,  the 
objection  must  be  shewn,  nOt  presumptively  or  loosely,  but 
positively  and  with  certainty.* 

The  kindred  or  connexion  of  the  witness  to  the  deceased 
or  to  his  heirs,  constitutes  of  itself  no  objection  whatever  to 
his  competency.*  The  only  objection  then  must  be  on  the 
eround  of  interest.  Then  what  is  the  rule  in  relation  to 
interest?  To  be  disqualified,  a  witness  must  have  an  im- 
mediate, legal,  present,  certain  and  direct  interest  in  xhc 
event  of  the  suit.<?  This  is  uncontrovertibly  the  kind  of 
interest  necessary  to  be  shewn.  The  next  inquiry  is,  in 
what  manner  must  the  ohjection  be  shewn?  It  is  not  suf- 
ficient to  shew  that  the  witness  may  or  may  not  be  inter- 
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^c^ted  iQ  the  event  of  the  suit,  for  this  is  not  establishing  the    Jnttjaso. 
objection;  the  fact  must  appear  with  certainty,  that  he  is  in-  ^^T^^"^^ 
terested.     Here  there  is  but  a  presumption  shewn,  and  the.    ExcSSori! 
£ict  of  interest  is  not  reached.     It  is  a  well  established  rule,  y^     , 

according  to  the  authorities,  that  notwithstanding  a  prima      a^ts!  *' 
Jade  appearance  of  interest,  thaf  yet  the  witness  should  -_^ 

not  be  rejected  without  an  examination  as  to  his  real  interest  i,  p  ^ 

an  J  situation  >>  And  it  is  further  laid  down,  that  grefit  strict*  ^1734,  marg[' 
ness  and  caution  are  necessary  to  be  observed  m  rejecting    E,®^?' 
a  witness;*  and  that  even  in  cases  where  it  i»  doubtful  if  the    Bay.  Ev.27. 
witness  be  competent  or  not,  it  is  more  safe  to  admit  the  */«^So"*^J^ 
witness  than  to  reject  him,  sMid  to  let  the  objection  go  to  hia    i3John-R82. 
credibility ;«  certainly  this  is  the  most  safe  rule,  and  more  ^^  Stark.  Et. 
likely  to  reach  the  justice  of  the  case.     Courtii  have,  in  moi    ^ 
dern  times,  leaned  much  in  favor  of  the  admissibility  of  ob« 
jectionable  witnogsea;  and  have  felt  more  disposed  than  for* 
merly  to  refer  the  objection  to  the  jury  to  judge  of  from  all 
the  ciriiumstances  which  can  efiect  their  exedibility;and. 
this  doctrine  is  particularly  applicable  to  this  country, 
where  the  Courts  are  careful  to  exercise  as  little  control 
over  the  jury  and  facts  of  a  cause^  as  possible,  whereas  in 
England  they  rule  the  jury,  and  in  fact  often  direct  a  non- 
suit, or  direct  the  jury  what  verdict  they  must  give.     The 
question  simply  resolves  itself  into  this,  is  a  plaintiff^  who 
offers  a  witness,  bound  to  shew  and  prove  that  he  is  com- 
petent, or  is  it  the  duty  of  the  party  who  makes  the  ob- 
jection to  shew  and  establish  that  objection?     It  is  clear 
that  the  disqualifying  objection  must  be  proved  by  the 
party  who  makes  it^*    Then  it  isequalJy  clear  that  to  shew  d2StaA,r6^ 
that  Smith  may  or  perchance  might  receive  some  benefit    '^^^ 
from  the  result  of  the  trial)  is  not  sufficient;  he  must  shew 
that  he  toiU.  What  is  the  extent  of  the  iixformation  afforded 
to  the  Court  in  this  case?  he  is  a  sou-in-law;  buthow  stand 
the  account^?  is  the  estate  solvent?  is  not  the  contest  for 
the  benefit  of  creditors  exclusively?  has  he  not  already  re« 
ceived  his  portion  of  the  estate  as  advancement?  has  he  not 
received  a  special  le^cy  by  the  will;  and  is  not  the  pro* 
perty  in  dispute  specially  given  to  some  one  else?  or  is  he 
not  entirely  excluded  by  the  will?    All  those  and  many 
others,  are  questions  as  to  which  the  Court  is  entirely  in 
the  dark;  yet  the  fact  of  his  interest  depends  on  this  being 
shewn;  and  it  devolves  on  the  defendants  to  shew  that  ha 
is  absolutely  interested. 

Another  objection  is  this;  it  does  not  appear  by  the  re- 
i!Drd  that  the  fact  relied  on  tm  defeat  the  evidence  was 
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J^^Ywao.     proved  by  the  defendants  ;h^i  the  objection  been  made  by 

.       .^    them,  another  question  on  the  part  of  the  plaintiff  to  the 

Executors"    Witness,  might  have  suflficed  to  prove  that  he  had  in  fact  no 

-^   ▼•     ,     interest  at  all:  but  no  objection  is  made,  and  the  fact  of  his 

Ad^ff  *    being  a  son-in-law  is  only  gathered  from  the  tenor  of  the 

^  deposition.    This  surprises  the  plaintiffs;  and  it  is  the  rule, 

that  in  taking  evidence  by  de{>osition,  surprise  is  never 

^imf'^*^^'  tolerated  nor  permitted. «   The  evidence  being  taken  by 

deposition,  shews  the  witness  was  out  of  the  State,  and 

in  feet  all  the  plaintiff's  evidence  comes  from   Virginia. 

TTie  defendants  should  have  been  required  before  they 

could  sustain  the  objection  made  by  them  as  to  interest,  t# 

have  asked  the  witness  as  to  his  real  situation  in  interest, 

to  have  shewn  it  bv  other  means,  or  at  least  to  have  made 

the  objection  when  the  witness  was  examined,  so  that  the 

plaintiffs  might  have  themselves  asked  the  question  and 

avoided  the  surprise.     At  all  events,  it  is  now  more  safe 

for  this  Court  to  reverse  and  remand,  in  the  absence  of  all 

knowledge*  whether  the  witness  be  really  interested  ornot, 

-  ttian  to  affirm  and  render  the  verdict  irrevocable,  be  it 

right  or  wrong,  of  which  the  Court  certainly  must  be  ia 

doubt  at  least 

Shoktridoe  and  Ellis,  for  the  defendants. 

By  JUDGE  WHITE.  The  only  question  insisted 
on  in  argument  in  this  case  is,  that  Uie  Court  below  er- 
red  in  rejecting  the  deposition  of  one  Thomas  Smith, 
taken  for  the  plaintiff,  on  the  ground  that  said  witness 
was  the  son-in-law  of  the  plaintiff's  testator.  In  sup* 
port  of  this  position,  it  is  urged  that  Smith,  notwith- 
atanding  he  was  a  son-in^w,  might  have  had  no  real 
interest  that  would  have  rendered  him  incompetent;  and 
that  the  defendant  should  have  made  a  further  shew- 
ing. Courts,  in  modem  times,  have  leaned  much  against- 
the  rejection  of  witnesses;  but  it  is  a  well  settled  rule  that 
when  they  are  directly  interested  in  the  event  of  a  suit, 
or  in  the  record  as  evidence,  they  must  be  excluded.  In 
the  present  case,  Smith's  testimony  must  be  viewed  as 
tending  to  create  or  increase  a  fund,  as  part  of  the  estate 
of  his  father-in-law,  in  which  he  might  have  been  inter- 
ested; and  this  was  tiie  reasonable  presumption  till  the  con- 
trary appeared.  True,  it  was  not  certainly  tKe  case;  he 
might  have  been  advanced  to  his  full  portion  of  the  estate 
on  nig  marriage^the  will  might  have  disposed  of  the  whole 
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li^ithout  leavine  him  any  thing,  and  if  any  thine  was  left  vf2JiI?\/ 
him,  he  might  nave  released  his  interest     But  if  this  was    jy,,j^|^  ^.., 
so,  the  plaintiff  who  expected  to  be  benefitted  by  his  tes-     Executors 
timony,  should  have  been   prepared  to  have  shewn  it     j|,jr|Tjj^  , 
Could  his  competency  be  restored  by  a  release,  it  was  for       \dmrJ  * 
the  plaintiff  to  procure  it;  was  he  advanced  oii  marriage,  , 

or  disinherited  by  will;  it  is  manifest,  the  plaintiff,  who  was 
the  executor  of  his  father-in-law,  and  had  the  possession 
of  the  will,  could  have  produced  it  with  more  eonvenience, 
and  more  in  accordance  with  the  rules  of  evidence  than 
the  defendant,  who,  if  required  to  shew  such  facts,  would 
have  had  to  have  shewn  the  most,  if  not  all  of  them,  by  ne- 
gative proof.  Again,  we  must  proceed  on  general  prin- 
ciples, and  as  defendants  could  not  usually  in  such  cases 
know  of  the  intention  to  introduce  the  witness  till  the  tri- 
al, if  called  on  for  a  stronger  shewing.of  interest  than  was 
required  in  the  present  case,  they  would  be  surprised,  or 
•ompelled  to  rely  on  the  voir  dire  of  the  witness  himself, 
which  would  often  be  an  unsafe  resort  The  fact  of  the 
testators  dyine  m  Virginia,  does  not  vary  the  aspect  of  thia 
question.  It  is  so  universally  true,  throughout  the  States 
of  the  Union,  that  children  are  all  concerned  in  the  dis- 
tribution of  estates,  that  we  conceive  the  Circuit  Court 
were  right  in  permitting  it  to  have  the  influence  it  had  on 
their  decision;  and  that  Smith  was  to  be  presumed  interest-  eJ?.v!fSicIi 
isd  till  the  contrary  was  shewn.*  Minor's  Ala. 

Judgment  affirmed.*         ^^'  ^^ 


▼*- 


Allen  v.  Booker. 

I.  Asftompflitlief  tOMCorer  back  laoney  paid  on  a  parol  porchasa  of  land; 

sach  contract  being  void  by  the  ttatate  of  frauds. 
9*  The  payment  of  part  of  the  porchase  money,  does  not  take  the  caio  oat  of 

the  statute* 

Drurt  M.  Allen  brought  an  action  of  assumpsit  in 
MadisonCircuit  Court,  against  Parham  N. Booker,  to  recov- 
er back  one  hundred  and  twenty-five  dollars  paid  by  him 
as  a  partial  payment  on  a  purchase  of  land. 

'Note.  This  cause  was  at  July  Term,  183S,  affirmed  on  argument:  and  the 
Court  having  consented  to  reconildar  the  cause,  4t  was  re-ar|{uca  at  ^V 
t^rnn^and  a^ain  aifirmed« 


2a   2\ 
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jutTiw*.         At  the  trial  in  May,  1827,  the  plaintiff  proved  that  he 


Allen 


paid  the  money  on  account  of  a  purchase  of  land  made  bjr 
him  of  Booker;  that  the  contract  was  by  parol;  and  that 
Booker.      the  land  lay  in  the  Arkansas  Territory.     The  Court  char*, 
^*  ged  the  jury,  that  the  part  payment  of  the  consideration 

money  by  the  plaintiff  to  the  defendant,  took  tlie  contract 
out  of  the  operation  of  the  statute  of  frauds;  and  that  as  th^ 
plaintiff  could  compel  the  performance  of  the  contract  oft 
the  part  of  the  defendant,  provided  he  complied  with  hi^, 
agreement  to  pay  the  money,  that  he  could  not  abandon  the 
contract,  and  recover  back  in  this  action  the  amount  paid# 
Under  this  charge,  the  jury  found  for  the  defendant  The 
plaintiff  excepted;  and  assigns  for  error,  in  this  Court,  that 
those  instructions  given  to  the  jury,  were  incorrect     < 

gTJolm. 206-7  Thornton,  for  the  appellant,  argued:  Ist  That  by  the 
1  Bibb  204-5.  correct  construction  6f  the  statute  of  frauds,  all  actions  are 
3iiibb  %  prohibited,  which  are  founded  on,  and  tend  to  enforce  aparol 
4  Bibb  58.       contract  for  land.«    And  if  this  be  correct,  then  that  it  fol- 

14  Johii.*29.    ^ows  as  a  necessary  consequence,  that  the  action  to  recover 

15  John.  504.  back  money  paid  on  such  a  contract  is  well  founded.* 
Brownr        And,  2nd.  That  should  this  Court  even  be  disposed  to  en- 
1  Stewart      large  the  statute  to  the  extent  to  which  the  English  au» 
SCaine'sCa-  thorities  had  gone,  when  many  of  their  judges  had  regret^ 
8^  in  error,  ed  it  as  an  evil,  that  still,  even  according  to  their  authori- 

6K:h;t.  Plead  ^*^^'  payment  of  purchase  money  is  not  enough  to  take 
■iarg.:^4i  342  a  case  out  of  the  statute  of  frauds.  <^ 

^2^'SS^92.  Kelly  and  M'Clung,  for  the  defendant  in  crrjor.  In 
contracts  for  the  sale  of  land,  the  lex  loci  rei  sitae  go- 
verns; and  the  statute  of  frauds  of  the  Territory  of  Arkan- 
sas, if  any  such  statute  is  in  existence  there,  is  the  rule  for 
the  decision  of  the  right  of  the  parties;  and  as  it  does  not  ap- 
pear from  the  record  that  there  is  any  such  statute  in  force 
in  Arkansas,  there  is  no  statute  of  frauds  that  is  applicable. 
Although  the  reason  assigned  by  the  Court  below  for  its 
charge  may  notbesuflScient,  yet  Uie  charge  in  itself  is  sound; 
and  that  is  sufficient  to  sustain  our  judgnient  The  charge 
then  in  substance  was,  that  the  statute  of  frauds  of  Alabama 
did  not  apply,  and  this  was  correct 

If  Allen  had  sued  for  a  conveyance,  or  for  damages  for  a 
breach  of  the  contract,  then  Booker  would  have  been  re- 
quired to  prove  that  he  had  performed  his  contract  accord- 
ing to  the  law  of  Arkansas.  But  it  is  not  alleged  by  Allen 
fhat  Booker  is  unwilling  to  comply;  his  action  assumes  «^- 
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tight  in  himself  to  refuse  to  allow  a  performance  by  Booier, 
and  that  he  has  a  right  to  avoid  the  contract  and  claim  the 
money.  He  asserts  that  the  contract  is  void.  At  common 
law  the  contract  is  valid  and  binding;  this  is  prima  facte 
enough  for  the  defendant  to  shew.  Allen  replies  to  this, 
the  statute  of  frauds  of  Alabama;  the  force  of  which  objec- 
tion is  destroyed  by  Booker,  by  the  proof,  that  the  land  lies 
in  Arkansas,  and  that  it  must  abide  the  law  of  that  country, 
where  this  Court  presumes  the  common  law  alone  to  be  in 
force,  in  the  absence  of  proof  of  the  existence  of  any  statute. 
This  takes  from  Allen  his  only  objection  to  the  validity  of 
the  contract  The  onus  is  thus  thrown  upon  Allen  to  shew 
the  law  of  Arkansas;  and  he  not  having  shewn  any,  must 
faiL^  The  Court  will  never  presume  that  any  thing  was 
proved  wliich  does  not  appear,  in  order  to  reverse  a  judg- 
ment. Whoever  assigns  error,  must  shew  by  his  bill  of 
exceptions,  that  he  did  make  all  the  proof  he  relies  on. 

Thornton,  in  reply.  The  locality  of  the  land  is  im« 
material;  that  question  was  not  the  one  reserved  for  re- 
vision here.  There  is  no  contest  as  to  the  existence  of 
^e  statute  of  frauds  in  Arkansas;  nor  as  to  what  statute 
of  frauds  should  govern  the  cause,  that  of  Alabama  or  that 
of  Arkansas.  The  proof  produced  in  the  Court  below 
is  not  -set  out;  nor  is  it  necessary  it  should  be,  for  the 
Jwrpose  of  revising  the  only  point  reserved,  which  is, 
whether  or  not  the  payment  of  part  of  the  purchase  mo- 
Bey  will  take  a  ease  out  of  the  statute;  and  if  under  the 
iftatute,  the  pbintifi* could  afbandon  the  contract  and  recover 
{laek  money  so  paid,  or  whether  the  plaintiff  was  compel- 
led to  claim  or  receive  a  conveyance  as  his  only  remedy. 

The  cause  was  argued  at  July  term,  1828,  and  reversed 
and  remanded.  A  re-hearing  having  been  granted,  the 
ease  was  again  argued  at  this  term,  when  the  opinion  of 
the  Court  was  delivered 

By  JUDGE  TAYLOR.  It  is  considered  unnecessary 
to  enter  into  a  minute  investigation  of  the  doctrine  which 
governs  parol  contracts  for  the  sale  of  land,  under  the  sta- 
tute of  frauds.  Our  statute  is  in  the  precise  language  of 
that  of  England,  and  of  a  majority  of  the  States.  The  con- 
structions given  to  the  statute  by  the  Courtsof  Westminster, 
are  well  known.  They  have  determined  many  cases  to 
form  exceptions,  notwithstanding  the  comprehensive  terms 
of  the  statute^  and  numerous  decrees  have  been  made  by 
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the  Chancellors  of  that  country  by  which  the  specific  peiw 
forniance  of  such  contracts  has  been  enforced.  The  rea^ 
sons  for  this  departure  from  the  letter  of  the  statute,  givea 
in  those  decisions  is,  that  in  the  several  cases  in  which  the 
decisions  have  been  made,  the  defendants  were  endeavor* 
ing  to  use  the  statute  to  effect  a  fraud  upon  the  plaintiffs; 
and  that  it  could  never  have  been  the  intention  of  the  Le- 
gislature, that  a  statute  made  to  prevent  fraud,  should  be 
so  expounded  as  to  give  a  reward  to  him  who  practiced 
fraud. 

It  has  been  much  questioned,  even  in  England,  whether 
the  most  correct  course  for  the  Courts  to  have  adopted, 
would  not  have  heen  rigidly  to  execute  the  statute  in  ac- 
cordance with  it^  words;  and  many  of  the  most  enlighten- 
ed Judges  of  that  country  have  expressed  great  regret  that 
it  has  ever  been  departed  from,  except  in  cases  oi  a  most 
extraordinary  nature.  In  modern  time?,  there  is  a  much 
greater  indisposition  to  decree  the  specific  performance  of 
a  contract  of  this  description  than  formerly:  and  the  Courts 
manifest  a  great  inclination  again  to  take  shelter  under  the 
wings  of  the  statute,  from  which  they  had  so  greatly  de- 
parted. The  obiervations  of  Lord  Redesdale,  in  Lindsay 
V.  Lynch,^  indicate  this  in  strong  terms. 

In  the  United  States,  the  cases  uniformly  shew,  that  the 
.Courts  are  rather  inclined  to  restrict  than  to  enlarge  the 
eases  of  exception  to  the  strict  execution  of  the  statute.  In 
the  ease  of  Grant  v.  Naylor,^  that  distinguished  Judge, 
Chief  Justice  Marshall,  observes,  "already  nave  so  many 
cases  been  taken  out  of  the  statute  of  frauds  which  seem  to 
be  within  its  letter,  that  it  may  well  be  doubted  whether 
the  exceptions  do  not  let  in  many  of  the  mischiefs  agaio^ 
which  -the  rule  was  intended  to  guard.  The  best  Judges 
in  England  have  been  of  opinion,  that  this  relaxing  con- 
struction of  the  statute  ought  not  to  be  extended  further 
than  it  has  already  been  carried,  and  the  Court  entirely 
concurs  in  that  opinion." 

In  some  of  the  States  it  has  been  determined,  that  the 
statute  must  be  rigidly  construed,  and  that  no  case  what- 
ever the  circumstances  may  be,  will  authorize  an  exception.^ 

I  am  not  prepared  to  go  the  length  of  the  cases  last  cited. 
Our  statute  was  enacted  long  after  the  construction  given 
to  that  of  England  by  their  Courts,  was  known  in  this 
country;  and  we  cannot  suppose  that  the  enlightened  body 
which  enacted  it,  was  ignorant  of  the  course  pursued  by  the 
English  Courts.     If  it  had  been  intended  to  preclude  the 


SUPREME  COURT  OF  ALABAMA. 


25 


Courts  from  departing  from  the  letter  of  the  law,  words 
to  Ibat  effect  might  easily  have  been  inserted.  But  in  the 
Tariety  of  decisions  on  this  subject,  I  do  not  now  recol- 
lect one  which  determines  that  the  payment  of  part  of  the 
purchase  money  authorizes  a  decree  of  specific  perform- 
ance; tior  can  I  conceive  aajr  good  reason  for  such  a  decis- 
ion. To  authorize  a  depaitsre  from  the  statute  in  any 
case^  the  party  asking  it  should  be  so  situated,  that  no 
other  remedy  which  the  law  can  afford  him,  would  place 
him  in  as  good  a  situation  as  he  was  before  the  contract 
was  made;  in  fact  it  must  satisfactorily  appear  that  the 
opposite  party  is  using  the  statute  as  an  engine  of  oppres- 
sion. This  would  often  be  the  case  where  possession  had 
been  given,  and  extensive  improvements  made  by  the  pur- 
chaser. Qut  in  the  present  ease,  ihe  defendant  is  the  ven- 
dor, and  the  repayment  of  the  money  by  him,  will  merely 
place  him  where  he  was  before  the  contract  was  made, 
which  would  always  be  the  case,  in  all  instances,  where 
there  was^othing  done  by  the  pirties  to  the  contract,  but 
#im^y  the  payment  and  receipt  of  the  purchase  money. 

I  am  therefore  clearly  of  opinion,  that  neither  the  pay- 
ment by  the  purchaser  of  a  part  or  even  the  whole  of  the 
purchase  money  in  such  case,  would  of  itself,  take  the  case 
out  of  the  statute.  Therefore,  the  Court  erred  in  theion 
^tractions  given  to  the  jury. 
But  it  is  objected,  that  even  should  there  have  been  errorin 
this  respect,  yet  the  judgment  cannot  be  reversed,  for  two 
reasons:  1st,  By  the  terms  of  the  statute,  no  suit  is  author* 
ized  to  recover  back  the  purchase  money  which  has  beea 
paid;  and  fd.  The  land  which  was  the  subject  of  the  con* 
tract,  is  situated  in  the  Arkansas  Territory,  and  the  contract 
must  be  governed  by  the  laws  of  that  Territory ;  and  it  doe^ 
not  appear  to  have  been  proved  on  the  trial  of  the  cause, 
that  any  such  law  has  been  enacted,  in  that  Territory,  as 
our  statute  of  frauds. 

The  statute  of  frauds  enacts,  <^that  no  action  shall  be 
brought  whereby  to  charge  the  defendant  upon  any  con- 
tract for  the  sale  of  lands,  tenements  or  hereditaments,  or 
the  making  any  lease  thereof,  for  a  larger  term  than  one. 
year.''  *i|  he  clear  object  is  to  prohibit  any  suit  to  recover 
damages  for-  the  breach  of,  or  to  enforce  the  agreement. 
But  the  present  is  not  brought  for  either  of  these  purposes, 
but  is  to  recover  money  which  the  plaintiff  alleges  he  has 

eid  without  consideration.     The  object  is  not  to  charge 
^  defendant  upon  a  contract  by  pai'oi  for  the  sale  of  limds, 
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JULY  i82t.     but  to  recover  back  money  which  the  plaintiff a1Tes;e9  tlid 
^'^''Y"^^  defen  iant  has  received  of  his.     There  is  c?^rtainlv   no 
vf "         more  danger  of  the  commission  of  a  fraud  or  perjury  i  ^  t 
Booker.       case  of  this  kind,  than  in  any  other  action  for  money      The 
'  reason  of  the  law,  therefore,  does  not  extend  to  the  case. 

But  I  am  not  left  to  determine  from  reason  alone;  express 
"~  authority  is  easily  adduced  on  the  subject     The  case  of 

a  1  MarshfUrs  Hunt  V.  Sanders,"  is  precisely  in  point.  That  was  an  actiou 
Rep.  553.        of  assumpsit,  for  money  had  and  received,  instituted  by 
Sanders  m  a  Circuit  Court  of  Kentucky,  to  recover  from 
Hunt,  a  sum  of  money  paid  by  him  to  the  defendant  or.  a 
parol  contract  for  the  purchase  of  land.     The  statute  of  that 
State  is  precisely  the  same  with  ours,  and  a  recovery  wi9 
had  In  the  Circuit  Court,  and  the  judgment  affirmed  in  the 
Court  of  Appeals.     In  the  case  of  Grant's  heirs  v.  Cr-^ig- 
^IBibbSRL     miles,^  in  delivering  the  opinion  of  the  Court,<^  which  tiis- 
ePage20G.      inisses  the  bill  filed  for  a  specific  performance  of  a  pnrol 
contract  for  the  purchase  of  lands.  Judge  Bibb  observe* 
*^But  this  is  only  a   partial  evil  resulting  from  a  ge*  oral 
good;  an  evil  however  not  entirely  without  redress,  since 
a  person  who  has  paid  a  consideration,  deemed  valuable  in 
law,  may  have  an  action  to  recover  back  the  consideration ; 
although  he  cannot  have  the  land  itself  for  which  it  w.n 
d  15  John.  R.  paid."     In  Myer  v.    Fisher,*^  the   Court  observe:  *<Hut 
^^'  there  is  another  ground  on  which  the  plaintiff  had  good 

Fight  to  recover  the  money  received  by  the  defendant  on 
that  note.  It  was  received  by  the  defendant  without  con- 
sideration; the  contract  for  the  exchange  of  farms  was  void 
by  the  statute  of  frauds,  being  by  parol  only. "  There  caa 
be  no  doubt,  therefore,  but  that  the  suit  is  well  brought. 

As  respects  the  last  point,  the  question  which  it  involved 
does  not  legitimately  come  before  us  on  this  investigation. 
An  exception  taken  to  the  opinion  of  a  Court,  is  generally 
accompanied  by  so  much  of  the  testimony  given  on  the  tri- 
al, as  is  sufficient  to  shew  plainly  the  connection  and  mate- 
riality of  the  charge  excepted  to,  with  a  correct  decision  of 
the  case  by  the  jury;  and  no  more.  It  is  not  necessary  to 
j^t  out  iii  the  record,  all  the  evidence  which  has  been  ad- 
duced in  a  caose,  when  much  of  that  evidence  can  have  no 
direct  bearing  upon  so  much  of  the  charge  of  the  Court  as 
is  objected  to  by  the  counsel  taking  the  exception;  nor  will 
the  appellate  Court  ever  presume,  that  all  the  testimony 
adduced  before  the  inferior  tribunal  is  set  out  in  the  record, 
unless  it  is  so  declare  I  to  be,  or  unless  it  is  perfectly  evident 
from  the  record,  that  such  is  the  fstot*    A  contrary  prac« 
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Hce  wouM  often  burden  records  with  much  useless  matter,     jut.yi«<29. 
sn<\  greatly  enhance  the  costs  of  parties.     In  this  case  it  ^^^(T^"^ 
does  not  certainly  appear,  whether  it  was  on  the  statute  of  ^f " 

Arkansas  Territory  or  of  this  State,  that  the  change  of  the       Booker. 

Circuit  Court  was  founded.     It  is  true,  the  probability  is,  —■ » 

it  was  on  the  statute  of  Alabama;  but  from  the  record,  it 
possibly  may  have  been  otherwise.  But  even  were  it  on 
the  stetute  of  this  State,  the  Court  may  previously  have 
determined  that  the  contract  was  governed  by  the  laws  of 
A'abama.  or  the  question  may  never  have  been  raised  be- 
low, when  if  it  had,  and  the  production  of  a  statute  of  Ar-^ 
Jta  rsas  like  our  own  was  required,  the  plaintiff  might  either 
h  ive  produced  the  law;  or  if  he  knew  it  existed,  pufiered  a 
#  nonsuit;  or  upon  an  affidavit  of  surprise,  applied  for  a  new  allWhea.8J. 
trial. «  I  am,  therefore,  of  opinion,  thatthis  last  is  no  ground 
upon  which  the  judgment  can  be  affirmed. 

For  these  reasons  the  jude  >^ent  must  be  reversed,  and 
^ema  uled.     And  of  this  opinion  is  a  majority  of  the  Court 

Judge  Saffoli>,  not  sitting. 


Johnson  v.  Howe's  Admr's. 

^  In  autbenticatinjf  records  onder  the  act  of  Congress,  it  mast  appear  that 
the  Jud/^e  who  certifies,  is  the  presiding  magistrate  of  the  particular 
Court  or  district. 

%  It  must  also  appear  that  the  Clerk  who  certifies,  was  Clerk  at  the  date  of 
his  certificate.    If  this  be  uncertain,  the  autheutication  is  insufficient. 

John  Johnson  brought  an  action  of  debt,  in  the  Circuit 
Court  of  Lauderdale  county,  against  Richard  M'Mahon,  ad- 
ministrator, and  Isabella  Howe,  administratrix  of  William 
Howe,  deceased ;  to  recover  theamount  of  a  judgment  which 
he  had  obtained  against  Howe  in  his  lifetime,  in  the  Court 
of  common  pleas  of  Lancaster  district  in  South  Carolina. 
The  plaintiff  offered  in  evidence  at  the  trial,  a  transcript  of 
the  record  from  South  Carolina,  which  was  authenticated 
bv  the  certificate  of  William  M'Kenna,  Clerk  of  the  Court 
of  Common  Pleas  of  Lancaster  district,  dated  the  12th  of 
November,  1823,  under  the  hand  of  the  Clerk,  with  the 
seal  of  the  Court.  This  certificate  was  attested  by  the  Judge 
in  the  following  words  "I  John  S.  Richardson,  one  of  the 
A3sociate  Judges  of  said  State^  and  a  presiding  Judge  of  the 
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JULYw^«     Courts  of  Sessions  and  Common  Pleas,  do  hereby  certify 

^^jV^^^*^  that  William  M'Kenna,  whose  name  appears  to  the  above 

V.  certificate,  is  clerk  of  the  Court  of  Sessions  and  Common 

iiowe's  Admr  Pleas  lor  the  said  district  of  Lancaster;  that  the  said  certi- 

'^'  ficate  is  in  due  form,  and  that  due  faith  and  credit  ought  to 

be  given  to  his  official  signature 

J.  S.  RICHARDSON,  Associate  Judge.'' 

The  defendants,  having  pleaded  nvl  tiel  record^  objected 
to  the  introduction  of  said  transcript  for  want  of  due  au- 
thentication; the  objection  was  sustained  and  the  transcript 
rejected,  and  the  Cfourtgave  judgment  for  the  defendants. 
To  this  the  plaintiff  excepted,  brought  the  cause  to  this 
Court,  and  assigned  for  error  this  decision  of  the  Court- 

CoALTER,  for  the  appellant  The  only  objection  made 
to  the  reception  of  the  record  below  as  evidence,  was,  that 
tfae  certificate  of  the  Judge  did  not  prove  that  M'Kenna 
was  Clerk  at  the  time  of  the  date  of  the  certificate,  but  only 
Btates  that  he  is  Clerk,  meaning  when  the  Judge  gave  his 
certificate.  There  is  no  date  to  the  Judge's  certificate.  If 
we  are  to  rely  on  presumptions,  it  would  be  more  fair  to 
presume  that  the  Judge's  certificate  was  given  on  the  same 
day  with  the  Clerk's,  in  support  of  the  proceedings,  than  to 
presume  that  it  was  given  at  a  different  time,  and  that  ai 
that  other  time,  some  one  else  was  clerk,  in  order  to  des- 
troy the  certificate. 

If  it  is  necessary  to  call  in  presumptions,  I  think  it  might 
fairly  be  presumed,  that  immediately  on  the  Clerk's  givmg 
his  certificate,  the  Judge  certified;  and  did  so  m  allusion  to 
to  the  time  mentioned  in  the  Clerk's  certificate;  that  is,  the 
12th  of  November,  1823;  meaning  that  he  was  Clerk  at  that 
time.  Fictions  and  presumptions  will  never  be  soufsht  af- 
ter to  destroy,  but  wilU  to  support  proceedings,  which  are 
otherwise,  or  prima  fadcy  regular. 

W.  B.  Martin,  for  the  defendants.  The  record  should 
be  so  certified  with  proper  dates,  as  to  be  complete  in  itself, 
without  any  extrinsic  proof.  No  extrinsic  proof  could  be 
received  to  supply  any  omission;  and  if  it  could,  none  such 
was  offered.  But  there  is  no  case  where  parol  proof  has 
been  received  to  supply  an  omission  in  a  record;  though  it 
may  in  some  cases  be  received  to  supply  the  want  of  a  date 
in  a  deed  or  note. 

The  act  of  Congress  must  be  so  familiar  to  the  Court,  that 
it  is  probably  unnecessary  to  refer  to  it     This  case  doe^ 


SUPREMt  COURT  OF  ALABAMA.  29 

not  come  within  it  The  appellant  presu  ».es  that  the  Judge     JXtlt  isao. 
certified  the  record  at  the  time  the  Clerk  did.     1  have  a         y^ 
right  also  to  presume  that  it  was  done  at  any  other  time  af-  y. 

terwards,  even  a  year  or  two  after,  when  perhaps  another  Howe's  Adm? 

Clerk  may  have  beea  appointed.     It  is  too  doubtful  to  ^ 

leave  a  case  to  presumptions  when  there  is  no  foundation 
for  them.  It  will  be  found  that  in  a  great  majority  of  the 
transcripts  certified,  the  dates  of  the  certificates  of  the  Clerk 
and  Judge  are  difierent;  we  therefore  cannot  rely  on  any 
presumption  growing  out  of  usage  in  this  respect;  and  here 
the  uncertainty  is  the  greater,  as  the  certificate  bears  no 
date  at  all. 

In  this,  as  in  all  other  cases,  the  plaintiff  must  prevail  bf 
the  proof  he  makes  to  supplort  his  complaint,  and  cannot  rely 
on  strained  presumptions;  nor  can  any  thing  be  presumed 
when  it  is  susceptible  of  so  clear  proof,  as  the  existence  of  a 
record.     The  best  proof  must  be  produced. 

By  CHIEF  JUSTICE  LIPSCOMB.  The  Judge  sets 
out  in  his  certificate  that  he  is  an  Associate  Judge  of  the 
Stat«,  and  presiding  Judge  of  the  Courts  of  Session  and 
Common  Pleas;  but  does  not  set  out  that  he  is  presiding 
Judge  of  Lancaster  District,  where  the  judgment  was  ren- 
dered. If  the  organization  of  the  Courts  of  that  State  are 
Buchastomake  each  of  the  Judges  the  presiding  Judge 
throughout  the  State,  the  certificate  should  have  so  stated 
it;  otherwise  we  cannot  be  judicially  advised  of  it  If  the 
certificate  had  set  out  that  he  wa>  presiding  Judge  for  the 
district  of  Lancaster,  or  for  the  Courts  of  the  State,  it'wouJd 
have  come  within  the  act  of  Congress.  We  believe  there 
was  no  error  in  rejecting  the  evidence  on  this  ground. 

There  was  another  objection  taken  to  the  certificate  of 
the  Judge.  He  certifies  that  the  Clerk  is  CK  rk  of  the  Court, 
but  does  not  certify  that  he  was,  at  the  date  of  the  Clerk's 
certificate.  We  are  of  opinion  that  it  should  be  attested  by 
the  certificate  of  the  presiding  Judge,  that  the  Clerk  was 
Clerk  at  the  date  of  his  signature;  more  especially  where 
the  Judge's  certificate  bears  no  date,  or  one  different  from 
that  of  the  Clerk. 

Judgment  affirmed.  * 

- — -    ■  -  . 

*  See  the  caxe  of  Huff  t.  Campbell,  1 .  Stewart^s  Rep.  543.    Alio  tbe  case 
of  Buel  V.  VanNesii,  8  WheatoO4.330  321. 
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Tonib%kbe«  ^^^  StATE    V.    ThE  ToMBECKBEE    BmuK. 


2*    80'  1.  The  charter  of  the  Tombeckbee  Bank  is  not  forfeited  by  a  failure  to  pay 

132     56-  gpr.cie  on  demand  for  its  notes.    There  being  no  provision  to  the  t  elfcct 

expressed  therein. 
2.  A  charter  is  a  contract,  and  the  act  of  1821  declaring  the  charter  of  the 
T<»  nbeckbee  Bank  liable  to  forfeiture  for  a  failure  to  pay  specie  on  demand 
for  it^  notes,  is  not  binding  on,  and  cannot  affect  the  Bank;  a«  it  amount*?  t« 
ftn  alteration  of  the  terms  of  the  contract,  without  the  consent  of  the  Bank« 

On  the  2.5th  of  September,  1S28,  a  writ  of  quo  warranto 
wns  suerl  out  from  the  office  of  the  Clerk  of  the  Cirouife 
Cniri  of  Washington  county,  at  the  inRtanceofthe  Solicitor 
of  the  first  Judicial  Circuit,  in  behalf  of  the  State  of  Alaba- 
ma, against  the  President  Directors  and  Company  of  the: 
Tombeckbee  Bank. 

The  writ  recited,  that  whereas  an  act  was  passed  by  the 
Lecjislative  Council  and  House  of  Representatives  of  the 
Al^bamaTerritory,  on  the  13th  of  February,  1818,  entitled, 
**An  act  to  establish  the  Tombeckbee  Bank  in  the  town  of 
St.  Stephens,'^  it  is  provided  that  there  shall  be  established 
in  the  town  of  St.  Stephens  a  Bank,  &c.  (here  the  act  of  in- 
*bcTTau?*  corporation  is  set  out )«  And  whereas  the  said  President 
charier.  Directors  and  Company,  did  after  the  passage  of  said  act, 
imTT-io^^**  issue  notes,  receive  deposites,  make  discounts,  carry  on 
banking;  operations  and  other  monied  transactions,  as  usual- 
ly performed  by  banks,.  &c.  And  whereas  from  the  27th  of 
June,  131^7,  till  the  date  of  the  writ,  at  their  banking  house, 
they  had  wholly  failed  to*  pay  specie  on  demand,  contrary 
to  the  true  intent  and  meaning  of  the  said  act;  and  had  also 
after  they  went  into  operation  taken  more  than  at  the  rate 
of  six  per  cent  per  annum  on  loans  and  discounts;  and  had 
also  neglected  to  proceed  annually  to  the  election  of  thirteen 
directors  to  superintend  their  affairs  as  required  by  said  act: 
Tlierefore  the  said  President,  Directors  and  Company, 
■were  required  toappear,&c.,  and  answer  to  the  State,  where- 
fore, after  said  breaches,  and  by  what  authority  they  con- 
tinued to  exercise  the  privilegesof  a  banking  company;  and 
to  shew  cause  why  their  corporate  powers  should  not  be  de- 
clared forfeited,  and  said  Bank  dissolved,  &c. 

The  attorney  for  the  Bank  acknowledged  service  of  the 
writ,  and  at  the  return  term  filed  the  plea  of  not  guilty. 
The  cause  was  at  the  same  term  submitted  to  the  Court  on 
theeviaence  of  Robert  H.  Groswell,  introduced  by  the 
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State,  who  deposed,  '*that  the  Tombeckbee  Bank  had  ^  rm.r^rn^. 
not  paid  specie  for  its  notes  on  demand,  or  when  requeste*',    "^i^V^*^ 
since  the  1st  of  June,  1827,  up  to  the  time  of  trial;  that       '**'v/ 
he  was  the  first  Teller  of  said  bank  for  manj  years  previous  Tcn>bec\}.e# 
to  aiul  up  to  the  time  of  its  failing  to  make  specie  payments.         * 
That  in  its  operations  as  a  bank,  when  notes  were  by  it  dis-  " 

counted,  the  practice  invariably  was,  oa  discounting?  notes 
Ht  ninety  days,  to  charge  interest  at  six  per  cent  per  annum 
for  ninety-four  days;  that  the  Bank  had  invariably  alI«AVf:d 
to  the  drawers  and  securities  three  days  grace  on  notes  so 
discounted."  And  it  was  agreed  that  the  legal  qurj-t' ens 
crowing  out  of  said  evidence  should  be  referred  to  tlie  Court: 
lor  a  decision,  whether  said  bank  charter  had  from  the  law 
and  facts  been  violated  and  forfeited,  or  not;  and  a  ju(ie;jiient 
pro  forma  by  consent  was  entered  for  the  delendant». 

This  judgment  is  by  the  counsel  for  the  Slate  in  thif 
Court,  assigned  for  error. 

Salle  and  Kellt,  for  the  State.     The  obligation  on 
the  part  of  the  Bank  to  pn}'^  specie  for  its  notes,  thou<j;h  niA 
expressed  in  so  many  words,  is  plainly  deducible  from  ihe 
charter,  and,  from  the  nature  of  the  subject,  must  he  held  as 
an  indispen^ible  condition  of  the  continuance  of  the  fr;tn- 
chise:  It  is  indispensible  to  the  wholesome  exercise  of  it; 
without  the  payment  of  specie,  the  object  for  which  the  «2Thomai*# 
Bank  was  created  fails.     The  public  benefits  which  were    14!.*'^'^^ 
the  equivalent  to  be  received  for  the  grant,  are  not  realized.     4  Whea.  658^ 
It  certainly  must  bf  implied  that  the  Bank  will  redeem  its    cSik  ge"':'* 
DOtes  when  presented;  and  if  so,  the  obligation  is  as  strong    Woodw  vd. 
«s  if  expressed.     It  is  then  properly  to  be  considered  as  an    651^70**  ^^^ 
implied  conditipn  in  law.«  The  stater. 

A  corporation  created  by  the  Legislature  forfeits  its  ch»i^    Jaif  ^**'**"* 
ter  by  no7i  irser  or  misuser^  and  in  such  case  the  State  may,     Ij5tewart999 
hy  quo  warrantOy  TGsnme  the* franchise.*    The  taking  of  ^^^^^'^M 
interest,  habitually,  above  six- per  cent,  the  rate  fi^ed  by 
the  charter,  was  a  misuser  amounting  to  usury  ,<^    And  the  <.2Cowcn769. 
failure  to  pay  ^ecie  for  its  bills,  was  such  a  misuser  and 
abuse  of  the  franchise,  in  connexion  with  the  usury,  as 
♦mounted  to  a  forfeiture.*'    The  sufieringof  an  act  to  be  i/6Coweii2l7 
done  which  deprives  a  corporation  of  the  power  of  contin- 
uing business,  is  sufficient  to  create  a  forfeiture.*  e  19  John.  45e> 

The  act  of  1821/  provides  the  method  of  proceeding  to  /i >aw«  of  Al^ 
declare  the  charter  forfeited.     But  it  was  forfeiu^d  without    P®*®  ^ 
the  aid  of  *hip  act,  b^-  the  vio]r«tio>  of'*'  i-  'p'«(  '  c-    '^     »o. 
Auactprovidiuja  particuiax  iormoi  rcmta^  caiAOSweU 
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JULY  1829.     be  pMsed  after  the  enactment  of  the  charter  as  before.    Bi^ 

tJIJI^^^"^  siHes  this  is  not  to  be  considered  as  a  private  corporation, 

V.  nor  tested  by  the  rules  of  private  right     It  is  a  gna^  pub- 

Tombeckbee   He  corporation^  and  such  can  be  regulated  by  enactmenttf 

'        at  all  times,  when  the  public  good  or  public  interest  re* 

quires  it 

Hopkins  andl  Hitchcock,  for  the  defendants.  It  is  al- 
leged that  from  the  I7th  June,  1S27,  till  the  25th  Septem- 
ber, 1828,  the  Bank  failed  to  pav  its  notes  in  sporie  on 
.  demand;  and  it  is  prayed  that  its  charter  may  be  adjudged 
forfeited.  In  the  case  of  Los^ood  et  al  v.  The  Huntsiiillt 
•Minor's  \l%  ^^^^K*^  ^his  Court  decided  that  a«harter  is  a  contract ^  the 
Rep.  p.  23.  terms  of  which  cannot  be  varied  by  either  of  the  contract- 
ing parties  without  the  consent  of  the  other.  The  Court  in 
thnttcase  use  the  following  emphatic  language,  "any  at- 
tempt to  alter  or  abridj^e  the  provisions  of  that  chartert 
without  the  consent  of  the  individuals  composing  tlie  cor- 
poration, would  not  be  valid.  So  long  as  it  confines  itself 
to  the  provisions  of  its  grant,  the  corporation  is  omnipotent^ 
and  independent  of  any  legislative  control."  \n  impor- 
tant inquiry  then  is,  whether  there  is  any  provision  in  tho 
charter  which  declares  that  it  shall  be  forfeited  on  a  failure 
by  the  Bank  to  pay  sp>ecie  for  its  notes.  It  will  be  found 
upoa  e:!Uiminatipa  that  there  is  no  such  provision,  and  none 
such  can  be  implied ;  but  on  the  contrary,  from  the  tenor  of 
ieveral  of  the  provisions  of  the  charter,  an  implication  di» 
rectly  opposite  arises.  The  general  law  of  the  land  gov* 
erning  all  corporations  and  individuals,  would  giv*  a  rpcov* 
ery  of  the  amouiit  of  the  note,  and  eight  per  cent  interest  by 
way  of  damages.  But  tbe  Legislature  has  given  an  addi-? 
tional  remedy;  for  it  is  expressly  provided  that  the ^/oc/^ 
holders  may  be  proceeded  against,  jointly  and  severally, 
and  in  a  particular  stimtnary  way^  and  yet  this  shall  not 
exempt  the  co^^ortf/ WW  from  liability.  This  isthepenr 
alty  provided  for  the  non-payment,  and  the  grantors  of  the 
charter  did  not  think  proper  to  add  any  other:  they  nevep 
intended  that  the  corporation  should  be  dissolved  on  fail* 
ure  to  pay  its  notes,  else  they  would  have  said  so.  If  a  dia» 
solution  was  to  take  place  on  such  a  failure,  bow  useless 
would  be  that  provision  in  the  charter  which  says,  that  pro* 
ceevling  aeainstthe  stockholders  '^shall  qot  be  construed  to 
exempt  the  said  corporation^  or  \h&  lands,  tenements, 
goods  or  '^battels  o^ the  same,  from  being  also  liable. "  It 
cannot  be  supposed  that  the  legislature  presumed  proceed** 
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tegswottU'lehad  against  the-stookholcieisinrfaeiitheBatA    nuosrini. 
iiad  not  refused  to  pay.     Tliey  baite  theo,  in  the  event.ef  ^^^'^'^^'^^'^^^^ 
the  Bank's  refusal  to  pay  its  notes,  prorideid  certain  remt^    «k«8tt«e 
-dies  against  it;  a^nst  the  corporation;  wkich  eorporatmi  ^ToiWfittgt 
mast,  therefoie,  continue  to  exist  after  sucb  £ulure  to  pay.      '^*'^» 
Useless  indeed  would  be  that  proviaion  io  the   charter  ^' 

which ^ves  to  the  creditor  the  right  to  swe,  if  the  failuve  to 
pay,  whichalone  gives  the  right  to  ^nie,  should  deprive' ths 
eorporation  of  existence,  and  ^f  course  the  soitcu*  of  the 
-right  to  sue. 

What  would  be  the  situation  of  the  holders  of  theAOkb 
9f  the^Bank,  if  the  suspension  «f«pec]e  payncnts  deprived 
4he  corporation  of  existence?  It  wousd  be  the  ^same^as  if 
the  charter  had  expired  by.  its  own  UmMation.  When  a 
corporation  expires,  all  the  defatedueto  and  from  it,  .db 
with  it  The  holders  of  the  notes  of  the  Bank  would,  ti^ce* 
fore^  upon  a  dissection  of  the  c(»*porafion,  be  without  a  rem- 
edy, and  weuld  sustain  a  loss  to  the  entire  ainount  of  the  « 
notes  which  might  be  in  their  possession.  It  is  theixfoie 
nianifestly  to  tjie  mterest  of  all  who  hokl  notes,  that .  the 
charter  should  not  be  declared  forfeited. 

The  decision  of  the  Supreme  Court  of  New-York,  shews 
that  the  suspension  of  apecie  payments  is  not^i  cause  of 
forfeiture  of  iai  bank  charter.*   The  refusftd  to  pay  speote  ia  « '^  ^JS** 
a  confingency  conteiyplated  by  the  charter  of  the  Tombeck-    Jjn  and  wJr- 
bee  Bank,andiaprovided  for,by«uthorizinga  suit  against  the    J«^n  Bank, 
stockholders,  as- well  as  gainst  the  xorporation,  and  the  re-    219.  ^*" 
covery^  «f  principal  and  interest     At  the  time  the  charter 
was  granted,  suspensioos-of  specie  payments  hy  Banks  were 
of  common  occarren(9e,  and  certainly  i^  contemplation  of         « 
the  Legislatufe;  and  those  remedies  were  provided.    But 
if  4IO  provision  had  been  made  for  such  a  case,  it  would  not 
have  been  in  the  power  of  the  Court  to  provide  fdr  it  by  jw^ 
dicial  decision.   •  The  Court  are  not  left  in  doubt  as  to  the 
terms  of  this  contract;  it  is  re<luced  to    writing;    from 
thatwriting  alone,  the  richtsand  obligations  of  the  paiti«s 
must  be  ascertainoi,  and  m»n  it,  the  dKsabilities  and  for* 
failures  whieh  may  be  inturred.     It  must  be  isfterpreted 
according  to  ifH  terms:    Exprt$mtm  ftnit  ces^artta^ 
cttuin. 

If  the  suspension  of  spetiiB  payments,  even  for  the  moM 
•alulary  purposes,  would  work  a  ferfeieare  of  the  charter  df 
abank,  without  any  provision  in  itscharter  to  that  effect,  not 
cbankin  the  Union,  south  of  Bos^n,  would  have  suririved 
the  larmination  of  thelate  war.     Sv^y  JMakiQg^instfttttiM 
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svvr  !•».    south  of  Maw^chusetts  fc  und  it  necessary,  in  ihose  t'lnc^  of 

^^JjT"^^'^^^^  trouble  and  tlahger,  lo  sispend  specie  pivments;  and  con- 

Tli«8tate     ^jnyg^j  ^},at  suspension  tiJ  the  year  1S17.     At  the  htter 

Tombeckbee   period,  they  resumed  specie  paymenis,  and  no  one,  how- 

®"°**        eve**  desirous  to  promote  the  public  weal,  ever  questioned 

■  therifi;htofanvof  them  toc3nt'naen5ac3rpor;ition. 

Itissail,th*t  lythe  ac::  oftlemh  iJeccmlc,  1S21,« 
tfLawtofAla.  power  is  given  to  cicclare  the  charter  forfu  ted.     Accordirg 
?•««©•         tothedccrsionsof  this  Court,  aid  indeed  all  Courts  whcse 
decisions  deserve  respect,  this  chr.rter,  or  this  conti'act,  can- 
^not  beafiec!«d  by  this  act;  it  is  the  net  of  on?  of  the  contract- 
ing parties,  wkhout  the  oonsentof  the  other;  therefore  the 
power  given  by  it  fa  void ;  and  it  cnnnot  authorize  tliis  Court 
to  declare  the  charter  forfeited,  and  the  corporaiion  dissolv- 
ed.    The  passage  of  thisuct  amounts  indeed  to  an  adnlission 
on  the  part  of  the  State,  th.'t  the  suspension  of  specie  pay- 
ments is  not,  according  to  tiie  bank  charter,  a  cause  of  for- 
feiture; and  that  it  does  not  work  a  dissolution  of  the  corpor- 
ation: for  if  such  was  the  case,  where  is  the  necessity  of  Ihis 
act?     It  is  then  an  admission,  that  the  power  the  Sliitcnow 
seeks  to  exert  over  the  corporation,  was  not  reserved  to  it  by 
the  act  of  incorporation;  and  by  tlie  immutable  law  of  rights 
that  act  could  qotgiveto  one  of  the  contracting  parties,  this 
power  over  the  rights  of  the  other.    It  docs  not  therefore 
exist 

The  6th  rule  regulating  the  establishment  of  banks,  con- 
tained in  the  constitution  of  Alabama,  is  in  the  following 
words;  viz:  <<In  case  any  bank  or  branch  bank  shall  neg- 
lect or  refuse  to  pay,  on  demand,  any  bill,  note  or  obli^Sr 
tion,  issued  by  tt^e  corpoi^tion  accord ing  to  the  promise 
therein  expressed;  the  hplder  of  any  such  note,  bill  orobli- 

Sition^  shall  be  entitled  to  receive  and  recover  interest 
ereon,  until  the  same  shall  be  paid,  or  specie  payments 
are  resumed  by  the  said  bank,  at  the  rate  of  twelve  per  cent 
per  annum,  from  the  date  of  such  demand;  unless  the  Gen* 
•ral  Assembly  shall  sanction  such  suspension  of  specie  pay- 
ments; and  the  General  AssenaUy  shall  -  have  power,  cfier 
$ueh  neglect  and  refusal,  to  adopt  such  measures  as  they 
may  deem  proper,  to  protect  and  secure  the  rights  of  all  con* 
oerned,  and  to  declare  the  charter  of  such  dank/or/eit" 
MdJ^  It  is  manifest,  from  this  part  of  the  constitution,  that 
the  convention  did  not  consider  the  eharter  of  any  bank  in 
this  State  forfeited  by  a  suspension  of  specie  payments^ 
They  knew  tbav  had  no  power  over  any  bank  which  then 
•SMNL     By  vutve  of  this  provision,  the  charter  of  a  bank^ 
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even  subsequently  established,  cou W  not  be  deelured  forfeit- ,  ^"^^  ""^ 

^d  by  yirtueofany  law  passed  anterior  lo  tbesuspenaonof 
specie  pajrments. 

The  contract  made  by  the  Legislature  with  the  Huntsrille 
Bank,  and  the  consideration  given  for  the  amendment  of 
the  charter,  after  the  suspension  of  specie  payments,  is-con- 
dusive  evidence  that  the  charter  was  not  forfeited  by  virtue 
of  any  provision  in  its  charter,  nor  yet  by  the  act  of  182  L 
Nor  can  this  last  mentioned  act,  as  it  affects  to  do^  dispose  of 
the  *  'effects,  rights  and  credits"  of  tho  Bank.  When  a  cor- 
poration is  dissolved,  its  ^effects,  rights  and  credits,"  go 
with  it  to  eternity.  The  proceeding,  therefore,  which 
seeks  to  dissolve  the  corporation  of  the  Tombeckbee  Bank, 
tends  to  inflict  on  the  community  irreparable  injury.  When 
the  corporation  isoncedissolved,^  all  the  debts  due  from  it 
are  paid;  Its  notes  necessarily  die  in  the  hands  of  the  holder. 
We  therefore  advocate  the  interest  of  the  community  as 
well  as  maintain  the  rights  of  the  institution. 

The  act  of  1821  does  not  however  apply  to  the  Tombeck- 
bee Bank,  and  the  proceeding  instituted  against  it  is  founded 
in  error.  The  third  section  of  the  act  provides,  that  **if  any 
incorporated  bank  within  this  State,  shall  not  at  the  expira- 
tion of  six  months  after  the  passage  of  this  act^  make  regular 
specie  payments  for  any  of  the  bills  or  notes  it  may  have  is- 
sued, the  Governor  of  the  State  shall  give  information  of 
the  fact  to  the  Solicitor  of  the  Circuit  in  which  the  Bank  may 
be  situated,  directing  him  forthwith  to  proceed  against  the 
said  bank,  on  a  writ  of  quo  warranto."  If  therefore,  the 
Tombeckbee  Bank  did,  at  the  expiration  of  six  months  after 
the  passage  of  the  said  act,  pay  specie,  it  is  not  embraced  by 
the  act;  and  is  not  liable  to  the,  forfeiture  which  it  attempts 
to  impose.  It  is  a  fact,  that  the  said  Bank  did  on  that  day 
pay  specie;  and  nothing  to  the  contrary  is  alleged  in  the 
record.  The  penalty  is  not  therefore  incurred.  It  is  not 
for  us  or  the  Court  to  say  why  the  Legislature  passed  such 
an  act.  They  have  pissed  it,  and  it  is  the  province  of  this 
Court  to  construe  it.  The  words  are  plain,  and  admit  of 
only  one  interpretation.  If  the  Bank  paid  specie  at  the  ex- 
piration of  six  months  from  the  passage  of  said  act,  it  is  ex- 
empt, ascording  to  the  terms  of  the  act,  from  the  penalties 
whic'i  it  attempts  to  impose.  If  the  words  were  doubtful, 
tho  Courts  duty  would  be  rather  to  restrict,  than  to  extend 
the  op  oration  of  so  penal  a  statute. 

B  Jt  it  Is  to  be  supposed,  that  the  Legislature  intended  that 
the  act  should  conform  to  the  provisionsof  the  constkutiotf 
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ifandatioittQtbe  dinolution  of  uny  bcmk  whieh  mig^tW 
established  under  it  Those  provisions^utborized  the  Lor 
gislature^  as  has  been  stated,  by  an  zcX  passed  after  the  su&^ 
j9ension  of  specie  payments  by  any  bank  thus  established, 
to  declare  the  charts  of  such  bank  foffeited.  The  consti- 
tution did  not  authorize  the  I^islature,  nor  did  they  in^ 
tend,  by  any  law  passed  before  Che  suepension  of  specie 
payments,  to  deprii^  any  beok  of  its  charter.  *^ 

E£LLT>  argued  in  reply* 

By  JUDGE  CRENSHAW.  This  was  a  proceeding  on 
a  quo  warraniOy  calling  on  the  Tombcekhee  Bank  to  shew 
cause  why  its  charter  should  not  be  adjudged  to  be  forfeited; 
on  the  grounds:  1st,  Because  the  Bank  has  failed  to  pay  sp^ 
oie  on  demand  for  its  notes;  2d.  Because  the  bank  has,  on 
loans  and  discounts,  taken  more  than  si^  per  cent  per  an* 
num ;  And  dd.  because  the  Bank  has  neglected  tp  elect  annu^ 
ally  thirteen  directors.  The  second  and  third  grounds  hare 
been  abandoned.  The  first,  is  alone  relied  on;  and  is  now 
urged  as  sufficient  to  reverse  the  judgment  which  was  given 
pro  forma  in  favor  of  the  Bank. 

In  the  creation  of  every  corporation,  it  is  implied  in 
law,  that  a  misuser j  or  nonuser,  shsil  efifcot  a  forfeiture  of 
the  chartei-.  It  is  therefore  important  to  inquire,  whether 
a  failure  to  pay  specie  is  such  a  misuser^  or  nonusery  as  will 
work  a  forfeiture  of  the  charter.  The  act  of  incorpora^- 
tion  has  not  so  declared  it,  it  is  not  so  expressed  by  the 
letter  of  the  act,  nor  can  it  be  fairly  inferred  by  implica^ 
tion. 

The  Supreme  Court  of  New  York*  has  decided,  that 
the  suspension  of  specie  payments  is  no  cause  of  the  for- 
feiture of  a  bank  charter,  unless  a  provision  to  that  effect 
be  inserted  in  the  charter. 

The  i*efusal  tp  pay  specie  was  a  contingency  contem- 

Elated  by  the  act  of  incorporation;  and  was  provided  for 
y  authorizing  suits  as  well  against  the  stockholders  as 
Oj^nst  the  corporation.  The  Legislature  therefore,  at  the 
time  of  its  creation,  did  not  consider  this  as  a  cause  of  for- 
feiture.    The  act  of  incorporation  was  in  the  nature  of  a 
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*  The  argument  of  the  coansel  for  the  Bank,  on  the  charge  of  takiof  more 
Umb  tix  percent  interest,  it  omitted,  as  that  point  was  iu>an<ioDed  oy  the 
cottntel  for  the  State.  The  anthoritiei  cited  Dy  them  on  this  point  were, 
S  Blk.  Rep.  865;  I  Bof.  and  Pull.  161;  1  Sanndertf ^5;  19  Johnson  50C:  Cro. 
Gar.  501;  3  Ventr.  83, 107;  Cro.  JacSTS:  1  CaapbeU  149;  Wright  v.  ElUott, 
^ atiWigt'aR^39trLyoay. The &ute Daniel  Stewart 449> 
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^oniraict  between  the  State  and  the  corporation,  and  it  waa    JmfAii^ 
inecHnpetent  to  the  Legislature,  by  any  subsequent  act,  to  ^IlT^^C^^ 
annex  new  condition?,  not  expressed  in  thfe^harter.  ^  ^ 

In  the  ca«e  of  Logwood  agMnsf  tAe  Huntsville  Bankj    Tombodib** 
decided  in  this  Court,  at  a  former  term,«  it  was  declared 
that  a  bank  charter  is  in  its  nature  and  effect  a  contract,  aVDnofnAlii 
and  that  its  terms  cannot  be  varied  or  altered  by  either    R«p.p.99. 
of  the  contracting  parties,  without  the  consent  of  the  other. 
In  that  case,  the  Court  says,  "that  any  attempt  to  alter  or 
abridge  the  provisions  of  the  charter,  without  the  consent 
of  the  individuals  composing  the  corporation,  would  not 
be  valid.     And  so  long  as  it  confines  itself  tafhe  provisaont 
cf  the  grant,  it  is  independent  of  legislative  controL" 

The  act  liierefore,  of  December,  1821,  arm  no  q)plica* 
tton  to  tlie  case  bcfbre  us.  That  act  provides,  that  if  anr 
incorporated  bank  within  this  State,  shall  not  at  the  expi- 
ration of  six  months  after  the  passage  of  dte  act,  make  re- 
gular specie  payments,  it  shall  produce  a  forfeiture  of  the 
charter,  &c.  This  act  cannot  affect  the  bank  charter,  be- 
cause the  act  was  passed  subsequently  to  granting  the 
charter,  without  the  consent  of  the  members  of  the*  corpor- 
ation; and  annexed  a  cause  of  forfeiture  which  was  un- 
known to  the  charier* 

It  raiffht  also  with  some  plausibility  be  contended,  that 
tiie  section  of  the  act  relied  on  has  long  since  expired  by 
its  own  Umitadon;  that  tlie  act  intended  to  give  the 
banks  of  the  State,  six  months  from  its  passage,  m  which 
to  resume  specie  payments,  and  if  at  the  expiration  of  six 
months  they  failed  to  pay  specie,  the  charter  would  be- 
come fbrfeited.  But  it  is  not  necessary  to  resort  to  a  con- 
Aruction  of  this  act  in  order  to  attain  a  correct  conclusion 
in  the  cose  cinder  considerr^on. 

The  Co«rt  are  unanimous  in  the  opinion,  that  a  failure 
to  pay  9p9eief  does  not,  by  the  termaof  the  act  of  incorpor* 
ation,  amount  to  ar  forfeiture  of  the  charter;  nor  is  it  im- 
plied by  the  general  kw,  as  applicabte  to  corporations: 
That  the  act  1821,  relied  on,  having  annexed  a  cause  of 
forfeilttre  unknown  to  the  act  of  incorporation,  and  with- 
out the  consent  of  its  members,  cannot  bind  the  corpora- 

tfOR. 

Judgment  affirmed. 
The  Cmist  Justicx  4nd  Judge  Saffoij)  not  sitting. 
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1.  A  biU  of  oxceptioBs  muit  be  explicit  in  settioff  out  the  Beceasanr  (acts  to 
2,   m  shew  the  errof;  and  the  Court  will  not  intend  that  there  were  other  facts 

96  8^  proved  tbao  those  stated. 

ft,  Semble,    That  trover  lies  to  recover  back  the  value  of  jpropertr  paid  iui> 
der  a  parol  contract  for  the  sale  ofland,  such  contract  being  void. 

This  was  an  action  of  trover  brought  by  Gabriel  Keath, 
against  Robert  PattOn,  in  the  Circuit  C6urt  of  Morgan 
county.  The  plaintiff  declared  against  the  defendant,  for 
the  conversion  of  five  horses,  of  thjp  value  of  S333  33.  At 
April  term,  1827,  atrial  was  had  on  the  plea  of  not  guilty, 
and  a  verdict  was  found  for  the  defendant.  On  the  trial, 
the  plaintiff  tendered  a  bill  of  exceptions,  which  was  seal* 
ed,  and  is  in  the  following  words:  <*Be  it  remembered, 
that  on  the  trial  of  this  cause,  the  plaintiff  proved,  thai  he 
and  the  defendant  made  a  parol  contract  in  the  State  of 
Kentucky,  for  the  sale  of  land  by  the  defendant  to  the 
plaintiff;  and  that  the  plaintiff  paid  ever  to  the  defendant 
horses,  under  said  parol  contract,  for  and  in  consideration 
thereof.  Upon  this  cvide  C2,  the  Court  instructed  the 
jury,  thatthe  plaintiff  could  not  recover  in  the  form  of  ac- 
tion adopted  by  him;  to  which  opinion  the  plaintiff  ex- 
cepts," &c.  The  matter  of  th's  bill  of  exception  is  tlie  error 
assigned  by  the  plaintiff  in  tliis  Court. 

Thornton,  for  th3  appclhnt  The  principle  was  deci- 
ded in  the  case  of  Jillen  v,  Booker,^  that  money  paid  oa 
•.intepfgeSl  ^  parol  contract  for  land,  may  be  recovered  bick  in  ns» 
sumpsit:  therefore,  \i proper h/  has  been  paid  on  such  a 
contract,  detinue  lies  fur  it,  or  trover  for  its  value.  I  rea- 
di  y  admit,  that  to  support  either  of  those  acUons,  tlieco 
must  necessarily  be  proof  of  a  demand  of  the  money,  or  of 
the  property  plid;  for  al  hough  it  be  true  that  the  contract 
is  void,  and  that  either  pirLy  has  the  r'ght  to  declare  it  so, 
ye%  it  wouli  be  unjust  to  peniit  the  partv  who  chooses  to 
d33  are  it  a  nullity,  to  put  the  o'her  to  the  c^s  s  of  a  suit 
in  assumpsit  for  money  paiJ,  or  b/  an  ac-ion  of  trover  or 
detinue,  where  property  was  paid,  to  make  the  vendor  a 
purchaser  of  the  proper  y  paic*,  contrary  to  his  intention; 
wo'ch  would  be  the  consequence  of  allowing  the  purchaser 
of  the  land  to  sue  for  either  without  a  previous  demand  of 
restitution.     But  I  resist  the  idea  that  a  demand  ir.ust  be 
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made  of  the  fand^  or  of  a  conveyance  of  it;  for  it  would  be  ^  '}^)^ 

idJe  to  demand  that,  which  under  ihestatute,  I  could  refuse 

to  receive  even  if  tendered ;  for  the  whole  contract  is  void, 

at  the  option  of  either  party.     The  want  of  explicitncss  in       Patton. 

the  bill  of  exceptions  seen  s  to  be  the  only  difficulty.     It  

is  evident  that  if  it  be  considered  that  the  bill  of  exceptions 
contains  all  the  evidence  ofl'ered,  there  is  no  error;  and  the 
charge,  that  the  action  cannot  be  sustained,  would  be  maii.^ 
tainahle;  for  I  have  admitted  that  a  demand  is  necessary ;» 
and  even  the  want  of  proof  of  the  *<value  of  the  horses,'* 
under  such  a  co^.struction,  would  be  a  suffic.ient  objection 
to  a  recovery.  But  in  drawing  the  bill  of  exceptions,  there 
was  no  attempt  made  to  set  out  the  evidence;  it  was  drawn 
solely  to  bring  to  the  view  of  the  Pourt  so  much  of  Uie 
proof  as  was  necessary  to  present  the  point  on  which  the 
decision  belofw  turned.'*  It  is  true,  that  in  the  Court  below,  ^  xnta  p  26.^ 
there  was  an  objec.iwi  made  for  the  want  of  a  demand  of 
a  conveyance  of  the  land,  and  also  a  contest  as  to  whether 
the  statute  of  limitations  of  the  place  of  contracting,  or  the 
place  of  trial,  should  govern ;  yei  the  counsel  for  the  appellant 
felt  assured,  that  the  main  question  was,  whether  the  pay- 
ment of  horses  by  the  plaintitl,  on  the  parol  contract  for  the 
land,  was  uch  a  part  performance  as  would  take  the  contract 
out  of  the  statute  of  frauds.  1  he  opinion  of  the  Judge  who 
presided  below,  appeared  to  be,  as  understood  by  the 
counsel,  that  the  plaintift  by  bill  in  chancery  could  com- 
pei  a  conveyance  of  the  land,  and  therefore  that  in  this 
"form  of  action,'*  no  recovery  could  be  had  at  all.  This 
was  tJie  only  point  which  it  was  intended  to  present  for 
revision;  and  such  would  naturally  be  the  form  of  a  bill  ot 
exceptions,  when  it  was  only  intended  to  present  the  ques- 
tion, whether  property  paid  under  a  parol  contract  for  land 
could  be  recovered  back  under  the  statute  of  frauds  and 
perjoriea,  aa  if  no  contract  had  been  made;  the  proper  rule 
being  to  swell  the  record  no  more  than  is  abdojutely  ne- 
cessary to  shew  the  point  reserved.  I  am  aware  that  a 
bill  of  exceptions  is  a  part  of  the  record  below,  and  cannot 
be  amended  here,  but  it  certainly  must  be  construed  here; 
and  even  if  doubtful,  the  Court  would  always  rather  incline 
to  such  construction  as  would  leave  the  matter  open  for 
further  proof,  than  by  an  affirmance  conclude  t^e  case  for^ 
ever  from  further  examination.  Had  the  question  been 
settled  that  a  recovery  was  possible  in  such  an  action,  and 
the  objection  relied  on,  been,  that  there  was  no  demand  of 
the  property,  the  defendant  should  have  caused  it  to  ajK 
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ratr  itfo.    ))^^  that  there  was  no  such  evidence;  and  have  fai«ed  the 

^^^i^^^^^"^"^^  objection  for  hi«  own  benefit    The  very  phraseoh)^  of 

Keath       ^^  j^jjj  ^f  eotceptions  would  seem,  when  closely  oxamiiied^ 

Pstton.      sufficiently  to  shew,  that  our  construction  is  correct;  for 

> --^ — ^  it  may  well  be  implied  without  repugnance  to  the  expres- 

«ions  of  tile  bill  of  exceptions,  that  the  Judge  was  of  opin- 
ion that  the  bill  in  chancery  was  the  proper  remedy,  and 
the  only  one;  but  it  excludes  the  idea  ol  any  scarcity  of 
proof  actually  made  which  induced  the  char^,  for  had 
there  been  a  deficiency  or  want  of  proof  of  demand,  it 
would  have  affected  the  right  of  recovery  in  that  particu- 
lar action,  but  this  could  have  had  no  influence  on  the 
right  to  recover  in  the  form  of  action  adppted;  and  the 
charge  of  the  CoXirt  is  emphatically,  that  a  recovery  oould 
not  be  had  under  any  circumstances,  in  the  form  of  action 
adopted  by  the  plaintiff:  proof  of  a  demand  of  the  proper- 
«l  Mtrsh.  S23.  ^3^'  l^uid,  or  deed,  could  not  in  anywise  affect  the  question, 
as  far  as  the  **/orfn  of  the  action^*  was  concerned. <* 

Clay  and  M'CLUSfo,  for  the  defendant 

By  JUDGE  COLLIER.  The  only  inquiry  msent* 
ed  to  the  Court,  is,  whether  trover  is  maintainable  i^xm 
the  facts  on  the  record.  To  sustain  that  action,  it  is  ne- 
•cessary  for  the  plaintiff  to  prove  a  property  in  himself,  and 
a  right  to  the  possession,  at  the  time  of  the  conveisiMi  )^ 
the  defendant;  a  conversion  by  the  defendant;  and  that  the 
chattel  iMeged  to  have  been  converted  was  of  some  value. 
Neither  of  these  essentials  seem  to  have  been  proven  on 
the  trial.  If  therefore  the  testimony  recited  in  the  bill  of 
exceptions  be  exclusive,  it  is  clear  that  the  instructions  of 
Ibe  Court  were  correct 

It  ts  argued,  however,  by  the  counsel  for  the  plaintiff, 
Ihatali  the  evidence  given  on  the  trial,  cannot  be  supposed 
to  be  spread  upon  the  record;  and  that  consistently  with 
tiie  facts  there  stated,  the  Court  may  inquive  whether  the 
statute  of  frauds  does  not  prevent  a  parol  contract  for  the 
sale  of  lands  from  acquiring  any  validity,  and  authorixa 
the  purchaser,  to  recover  from  the  seller,  the  consideration 
-which  may  have  been  paid  him  on  the  footing  of  such  con- 
tract The  hflj^utge  employed  negatives  the  idea  thai 
l^htfr  teitimony  than  that  recited  was  offered:  it  is  set  oat 
^th  some  piecision,<and  the  opinion  of  the  Court  seema 
*%>  iiaye  bean  pvadicat^  upon  it  In  the  instructions,  no- 
Aiiig  is  said  by  the  Coutt  in  telation  to  ^  atatMlo  of 
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fraudfiy  or  whether  the  payment  by  the  plaintiff  prevented  ^  ^^Ji^JS?* 
its  operation:  but  the  only  point  whien  appears  to  have     "*^ 
8Uffs;ested  itself  to  the  Court  was,  whether  the  plaintiff's 
evidence  entitled  him  to  a  recovery.  Patton* 

The  plaintiff  might  without  a  previous  demand  and  re-  ■ 

fusal  to  deliver  the  horses^  have  recovered  in  detinue,  if  ' 
the  defendant  had  refused  to  perform  his  contract;  unless 
the  defendant  had  already  converted  them ;  and  the  Court 
may  perhaps  have  had  in  view  that  form  of  action, 
when  it  says  the  one  adopted  is  not  sustainable.  If  the 
formal  requisites  in  this  action  had  been  satisfied  by  proof 
on  the  trial,  the  judgment  would  be  reversed  upon  tlie  au- 
thority of  the  case  of  Mien  v.  Booker ^^  decided  at  this  « Ante  p.  21. 
term ;  but  the  principle  decided  in  that  case  is  not  present- 
ed by  the  exceptions  for  adjudication  here.  The  Court  is 
therefore  constrained  to  affirm  the  judgment 

Judgment  affirmed* 
Judge  Tatjlor  dissenting. 

Judge  Saffold  presided  below,  and  did  not  sit 


Williams  et  al.  v.  Lewis. 

s 

1.  WhereavritwM  itsued  against  three,  and  was  loired  on  two  peraont 
only, judgment  on  a  declaration  against  the  three  is  erroneous,  though  tba 
record  recites  that**the  defettdtuUt  by  their  attorney  waived  their  plea.*' 

2.  Such  appearance  will  be  considerea  as  the  appjearance  only  of  those  sen^ 
ed  with  process. 

9.  And  the  judgment  is  erroneous  as  to  all;  there  being  no  discontinuance  •• 
to  the  one  not  served  with  process. 

• 

Ths  facts  as  shewn  by  tfie  record  in  this  cause  are  aa 
follows:  A  writ  of  capias  ad  respondendum,  in  debt, 
was  sued  out  by  Henderson  Lewis^  against  Benjamin  M. 
WUUams,  Mary  M.  Mitchell  and  Charles  M.  Mitchell, 
returnable  to  the  fall  term^  1823,  of  Franklin  Circuit  Court 
The  sheriff  re-Lurned  that  it  was  executed  on  Benjamin  and 
Mary  Mitchell,  and  that  Charles  Mitchell  was  not  to  be 
found.  The  plaintififdeclared  against  the  three  defendants,  as 
if  in  custody.  No  plea  appears  in  the  record ;  but  at  March 
term,  1S95,  judgment  was  rendered  for  the  plaintiff  in 
the  following  words :   <  <Tbi8  day  comes  the  parties  by  their 
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CASES  DETERMINED  IN  THE 

attornejrs,  andl  the  defendants  by  their  attorney  waiving 
their  plea^  say  nothing  in  bar  of  the  plaintiffs  action:  It  is 
therefore  considered  by  the  Court,  that  the  plaintiff  recorer 
against  the  defendants/' &c. 

Kellt  and  Hutchison,  for  the  appellants,  who  were 
defendants  below,  insisted,  that  a  discontinuance  should 
have  been  entered  as  to  the  defendant,  Charles  Mitchell; 
and  that  it  was  erroneous  to  render  judgment  against  all  the 
defendants,  on  one  of  whom,  process  had  not  been  served. 

WooLDRiDOs,  for  the  appellee,  argued  that  the  objec* 
lion  was  waived  by  the  defendant's  appearance  and  \yaiver 
of  their  plea. 

By  CHIEF  JUSTICE  LIPSCOMB.  The  names  of  tho 
particular  defendants  who  waived  their  plea  are  not  given, 
nor  is  the  plea  itself  set  out  If  there  had  been  a  general 
appearance  for  all  the  defendants,  they  would  have  been 
estopped  from  saying  the  writ  had  not  been  executed.  It 
would  be  presuming  too  much,  to  say  that  this  record  shew- 
ed that  Charles  L.  Mitchell  had  appeared  by  his  attorney; 
there  were  two  defendants  in  Court,  and  the  record  may  be 
strictly  true  without  his  appearance,  by  himself  or  attor- 
ney. The  judgment  was  improperly  rendered  against 
Charles  Mitchdl,  and  it  is  also  erroneous  as  to  the  others; 
there  being  no  discontinuance  entered  as  to  the  defendant 
not  served  with  process. 

Judgment  reversed  and  cause  remanded. 


RoBEBTS  and  Battlx  v,  Henbt. 

1.  Th«itatate  making  sheriffs  liable  for  failing  to  return  execvtions  three 
davs  before  Court,  aamits  of  a  reasonable  excuse  for  a  failure  so  to  rettim. 

&  Chancery  has  jurisdiction  to  relieve  a  sherii!^  where  a  judgment  has  beeo 
obtained  against  him  for  failing  to  retarn  an  execution  three  days  bef<jr9 
Court;  a  sufficient  excuse  being  shewn  for  such  faUure,  and  also  for  the 
failure  to  make  defence  at  law. 

EzEKiEL  Henbt,  sheriff  of  Shelby  county,  filed  his  bill 
in  equity,  in  Dallas  Circuit  Court,  in  December,  1824,  against 
Roberts  and  Battle,  copartners.  He  charged,  that  on  a 
judgment  obtained  by  Roberts  and  Battle  in  that  Court,  a 
ca,  sa.  issued,  requiring  him  to  take  !»  his  custody  the  de- 
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fendant  in  said  judgment,  Wiliiam  Mulkeyj  to  satisfy  to     juitmm. 
said  plaintiffs  |l839  40,  debt  and  damages,   besides  costs;  ^Of^^ 
that  this  execution  came  to  his  hands,  as  sheriff  of  Shelby        BavOa 
county,  on  the22d  September,  1824;  that  (Vom  that  time  ▼• 

till  the  return  of  said  execution,  Mulkey  wa«  not  to  be         *°'^' 
found  in  Shelby  county,  that  he  uaed  due  diligence  to  ex-  ' 

ecnte  it  That  four  days  previous  to  the  commencement  of 
the  Court  of  Dallas  county  to  which  the  writ  was  returna- 
ble, he  placed  the  execution  in  the  hands  of  one  LawltVy 
a  respectable  man,  who  was  going  immediately  to  Cahawbe, 
and  said  he  would  return  it;  that  the  distance  was  about 
seventy  miles.  He  further  charged,  that  he  was  not  ap- 
prized tiiat  the  law  required  that  such  process  should  be  . 
returned  three  days  before  the  commencement  of  the  term; 
that  it  was  not  the  uniform  practice;  and  that  he  did  be- 
lieve he  would  discharge  his  duty  by  returning  it  on  the 
first  day  of  the  t^m;  that  his  only  inducement  for  not  re- 
turning it  sooner,  was,  that  the  mail  from  Shelby  to  Cahaw- 
ba,  owing  to  the  circuity  of  the  route,  would  have  taken  a 
length  of  time,  and  he  was  desirous  to  retain  it  as  long  as 
he  conld,  with  a  view  to  serve  it  on  Mulkey,  if  possibfe,  as 
he  lived  in  the  adjoining  county  of  Bibb.  That  the  writ 
was  returned  on  the'  first  day  of  the  term;  that  Mulkey  was 
notoriously  insolvent  which  he  alleged  the  defendants 
knew.  The  complainant  further  eharg&d^  that  on  th6  ele- 
venth day  of  the  return  term  of  Dallas  Circuit  Court,  Ro- 
berts and  Battle,  on  motion  to  said  Court,  obtained  iudg-  ** 
ment  againt  him  as  sheriff,  for  %B>Sb  02i  for  a  supposed  neg- 
iigenoe  in  fiiiling  to  return  the  execution  three  days  before 
the  commencement  of  the  term;  that  the  only  notice  he 
received  of  said  motion,  was  given  him  on  the  the  19th  of 
October,  1824,  which  was  the  second  day  of  the  term  of 
Dallas  Court,  and  after  the  return  of  the  execution;  that  he 
was  at  the  tsme  attending  on  Shelby  Court,  which  was  then 
in  session,  as  sheriff  of  that  county,  at  a  distance  of  85  or  90 
miles  from  Cahawba.  The  prayer  of  the  bill  was,  that  said 
judgment  be  perpetually  enjoined,  and  for  general  relief. 
rTillis  Roberts  answered,  that  James  Battle,  his  former 
copartner,  knew  nothing  of  the  matter;  that  he  the  respon- 
dent, had  the  sole  management  of  it;  that  he  believed  the 
complainant  had  not  used  due  diligence  to  execute  the  ctf.  sa. 
that  he  was  informed  that  Mulkey  was  often  in  Shelby 
county,  while  the  complainant  had  the  execution  in  his  pos- 
session, and  within  the  knowledge  of  the  complainant. 
That  he  did  not  know  where  the  place  of  the  permanent 
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residence  of  Mulkey  was  at  that  time.  That  he  was  in- 
formed and  believed  the  execution  was  not  returned  till  the 
9econd  day  of  the  term  of  Dallas  Court,  and  after  the  no- 
tice had  been  sent;  that  the  complainant  had  notice  of  the 
intended  motion  on  the  second  day  of  the  term  of  Dallas 
Court,  and  that  the  motion  was  made  only  on  the  eleventh 
day  of  the  term;  that  the  person  who  gave  the  notice  at 
Shelby  Court  rwnained  there  till  the  adjournment  of  the 
Court,  and  afterwards  travelled  to  Cahaba  before  the  mo- 
tion was  made;  and  that  therefore  the  complainant  might, 
if  he  would,  have  made  defence  to  the  motion  at  law.  The 
respondentftirther  stated,  that  he  believed  said  Mulkey  had 
property  in  his  own  right,  or  had  fraudulently  conveyed  it 
away;  that  he  did  not  know,  at  the  time  of  the  issuance  of  . 
theexecution  against  Mulkey,  that  he  was  aresident  of'Bibb 
county,  but  was  informed  that  a  writ  issued  against  him  in 
Bibb  about  the  time,  was  returned  not  found  by  the  sheri£f 
of  fiibb  covnty,  who  alleged  as  a  reason,  that  Mulkey  resi- 
ded in  Shelby  county.  He  further  answered,  that  he  was 
'  ignpranfe  of  the  negligent  practice  of  sheriffs  throughout  the 
State*;  as  alleged  by  complainant^  but  that  the  practice 
in  Dallas  he  t)elieved,  was  to  return  executions  three  days 
previous  to  the  return  term;  and  to  the  other  allegations  of 
the  bill,  as  to  the  acts  or  inducements  of  the  complainant,  he 
ans^^ered  that  he  was  unadvised.  Thcianswer  prayed,  tiiat 
the  defendant  might  have  the  benefit  thereof  as  a  deoMirrer 
to  the  bill  for  want  of  equity,  &c. 

Lawler^  a  witness  for  the  complainant,  deposed,  that 
seven  days  previous  to  the  Octpber  term  of  Dallas  Court, 
in  1824,  he  received  the  execution  of  Henry;  that  he  told 
him  he  was  going  to  Cahawba,  and  promised  to  return  it  to 
the  Clerk ;  aod  that  he  did  so  on  the  firstday  of  the  term ;  that 
the  distance  was  about  seventy  miles.  Being  asked  on  cross 
examinatioA  if  he  promised  the  complainant  to  deliver  the 
CO.  sa,  to  the  Clerk  of  Dallas,  three  days  before  Court,  or  if 
he  was  requested  to  do  so,  he  said,  that  he  thought  he  did 
not  make  such  promise,  and  did  not  recollect  if  he  was  so 
requested,  or  not 

MooTty  another  witness  for  complainant,  proved,  that  he 
lived  in  Bibb  county,  three  quarters  of  a  mile  from  the 
Shelby  line;  that  from  June  to  October  1824,  Mulkey  re- 
sided part  of  the  time  at  his  house,and  was  during  that  time, 
backwards  and  forwards  between  his  house  and  Mulberry 
Creek ;  that  he  was  intimately  acquainted  with  him;  and 
that  he  knew  him  to  be  insolvent^  that  one  hundred  ^ol> 


SUPREME  COURT  OF  ALABAMA. 


4S 


Robeitu  ond 
Battle 

V. 

Henry. 


Ijurs  could  not  have  been  collected  of  hfim.  Oncrossex-  jvlyism. 
amination,  being  asked  if  Mulkey  was  not  in  Shelby  county 
atanytimein  September  or  October,  1S24,  he  said,  that 
he  saw  him  at  a  Camp  Meeting  on  Thursday  evening, 
about  the  second  of  September,  and  from  then  till  the  Mon- 
day following. 

M^Datml^  a  third  witness  for  the  complainant,  deposed, 
that  he  lived  with  the  complainant;  that  Mulkey  was  at 
Henry's  house,  but  it  was  in  the  spring  of  1824.  That 
Henry  was  as  industrious  in  executing  process  as  it  was 
necessary  for  sheriffs  to  be;  liiat  he  saw  Mulkey  at  the 
Camp  Meeting,  between  the  first  and  fifth  of  September, 
1824,  but  saw  him  only  on  one  day.  On  cross  examination, 
he  said,  that  Henry  was  absent  a  few  days,  a  time  or  two, 
to  goto  Huntsville  and  to  Gahawba,  but  did  not  recollect 
that  he  was  absent  in  September  or  October,  1S24;  that 
he  had  a  deputy  to  attend  to  business  in  his  absence.  He 
also  said  he  did  not  know  if  exertions  had  been  made  to 
find  Mulkey,  or  not. 

At  October  term,  1825,  the  cause  came  on  to  be  heard, 
on  the  bill,  ans^iver  and-  depositions,  before  Judge  Cren-> 
^law;  who  decreed  against  the  defendants,  that  the  pro- 
ceedings on  their  judgment  should  be  perpetually  enjoined^ 
and  that  each  party  should  pay  his  own  costs. 

Roberts  and  Battle  assign  for  error,  the  decree;  and  allege 
that  it  should  have  been  for  them»  and  that  the  bill  should 
have  been  dismissed  as  on  demurrer,  for  want  of  equity. 

H.  6.  Perrv,  for  the  appellants.  It  is  urged  that  tlie 
complainant  had  not  legal  notice  of  the  motion;  and  that 
being  in  attendance  at  Shelby  Court  as  sheriff,  he  could 
not  attend  to  make  his  defence  at  law.  The  notice  was 
.served  on  Tuesday,  the  second  day  of  the  term  of  Dallas 
and  Shelby  Courts,  both  sitting  at  tlie  same  time,  and  the 
motion  was  not  made  till  Friday,  the  eleventh  day  of  Dallas 
Court;  giving  to  the  sheriff  ten  days  notice  of  the  motion, 
when  the  law  required  only  Mrec  days  notice  to  be  given. 
Suppose  the  sheriff  to  have  been  engaged  the  whole  week 
at  dhelby  Court,  still  he  had  six  days  after  Uiat  time  to 
travel  to,  and  attend  at  Cahawba,  a  distance  of  only  eighty 
miles.  He  does  not  shew  that  he  made  any  attempt  to  go 
there,  that  he  applied  for  time  to  do  so,  nor  that  he  employ- 
ed  counsel,  or  did  any  act  evincing  a  wish  or  disposition  to 
defend  said  suit  at  law.  The  complainant  also  urges  that 
he  was  ignorant  of  the  law  and  practice  in  cases  of  this  kind. 
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CASES  DETERMINED  IN  THE 

If  ignorance  of  the  law  does  not  excuse  private  persons 
much  less  can  it  a  public  officer,  who  in  accepting  the  of- 
fice, impliedly  undertakes  that  he  has  the  necessary  skill, 
and  that  he  will  perform  all  its  duties  correctly.  Neither  is 
it  an  excuse  for  the  sheriff  that  Mulkey  was  insolvent,  for  it 
was' the  very  object  of  a  ca,  sa.  to  compel  him  to  discover 
and  yield  up  sOch  property  as  was  concealed  and  had  been 
by  him  fraudulently  conveyed  away,  and  was  out  of  view. 

It  is  urged  that  the  law  is  one  of  great  rigor;  but  to  this 
it  may  be  answered,  tiiat  the  Legislature  have  ever  since 
thought  differently;  and  have  in  fact,  since  that  time,  made 
one  days  notice  sufficient  instead  of  three;  and  in  fact  no 
law  can  be  considered  too  rigorous  that  compels  an  officer 
to  perform  ordinary  duty;  and  this  does  nothing  more. 
The  grounds  of  accident  and  necessity  cannot,  in  this  case, 
afford  to  the  sheriff  a  more  safe  reliance,  as  an  excuse  for 
not  making  his  defence  at  law;  for  the  record  furnishes  no 
facts  frojn  which  any  conclusions  can  be  drawn,  warranting 
relief  on  those  grounds;  and  we  need  not  look  out  of  it  for 
such  reasons. 

Another  view  of  the  case  is,  that  by  the  decree  rendered 
below,  a  positive  statute  of  the  State  has  been  set  at  nought; 
and  the  rights  of  the  appellants  under  it  have  been  wholly 
disregarded.  If  the  law  is  rigorous,  it  is  not  the  business 
of  a  Court  to  abate  its  rigor.  The  law  commanded,  and 
wisely  too,  that  the  sheriff  should  return  the  execution 
three  days  before  Court,  absolutely;*  he  shews  that  he  did 
not  even  try  to  do  so;  then  by  what  rule  of  right  can  neg- 
ligence of  tjiis  kind  be  excused,  and  how  can  the  penalty 
given  by  the  statute,  absolutely,  for  such  default,  be  with- 
held? It  is  certainly  important  to  be  settled  whether  in 
any  case,  and  what  class  of  cases,  a  chancellor  can  control, 
disregard  or  repeal  a  positive  statute;^  Courts  of  law  and 
Courtsof  equity,  do  notdifier  in  theexposition  of  statatea^ 
In  all  the  high  handed  measures  of  the  English  Chancery 
Courts,  it  is  believed  no  analogous  case  can  be  found;  and 
surely  it  will  not  be  considered  good  policy  here,  to  exceed 
the  English  Courts  in  their  control  over  common  law  or 
statutory  proceedings 

Mardis,  for  the  defendant  in  error. 

By  CHIEF  JUSTICE  LIPSCOMB.  The  complain, 
ant  has  shewn,  by  the  answer  and  testimony,  that  he  used 
a  reasonabledegrce  of  diligence  to  have  \heca.  sa.  returned 
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three  days  before  the  session  of  the  Court  He  has  rfiewn 
that  it  was  not  in  his  power  to  attend  Court,  and  resist  the 
rule  against  him.  He  has,  therefore,  fair  claims  to  the  inter* 
position  of  a  Court  of  chancery.  The  statute  requiring  a 
sheriff  to  return  executions  three  days  before  the  next  en- 
suing term,  will  admit  of  a  reasonable  excuse  for  ikiling  to 
do  so.     Such  a  case  we  believe  has  been  made  out 


Judge  Crenshaw  not  sitting. 


Decree  affirmed-. 
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Bbannan  et  al.  v.  Oliver. 

1.  A  pnrcbftse  by  an  administrator  at  b'»  oim  sale,  by  auction,  i»  not  void  / 
,    ^er  s«:  Bat  i«/rr«iiia,/a<:t<;  valid,  if  no  nnfaimem  appears. 
V*  Nor  will  sncfa  a  sale  made  in  South  Carolina  be  held  void,  thou|;li  madf 
/  without  an  order  of  Court;  the  laws  of  South  Carolinanot  being  produced, 

to  shew  that  such  order  is  necessary. 
< 

Dyo visius  OLnrsR,  a  minor,  by  his  next  friend  and  guar^ 
dian£r^//i/69n.  Gorge  Bowie,  filed  his  bill  in  equity  m 
Monroe  Circuit  Court,  in  April,*  1823,  against  Mary  Ann 
Brannan,  James  D.  Godbold,  James  Wade,  and  Edward 
Stedham.  To  this  bill  Mrs  Brannan,  Wade  and  Sted 
ham,  filed  their  answers. 

By  the  bill,  answers,  exhibits  and  admissions  of  the  par- 
ties, it  appeared,  that  Seaborn  Oliver ^  the  father  of  Dyoni- 
sius,  the  complainant,  resided  in  South  Carolina,  and  died 
there  intestate  in  1813,  leaving  some  negroes  and  other  pro<- 

^rty ;  that  he  was  but  little  indebted ;  that  Dyonisius  was 
lis  only  child,  and  that  the  widow  Mary  Ann,  and  he,  were 
entitled  to  his  estate;  that  the  said  Mary  Ann  was,  in  1814, 
regularly  appointed,  in  South  Carolina,  administratrix  of 
said  estate;  that  she  gave  security,  and  was  duly  qualified. 
Afteradrainistration  was  granted,  the  widow,  as  it  appears, 
sold  the  slaves  in  controversy  and  which  belonged  to  said 
estate,  at  public  auction;  but  without  the  order  of  the  Court 
of  ordinary,  and  bought  them  herself.  In  1317,  she  inter- 
married wiUi  James  E.  Brannan,  who  removed  with  her 
and  the  slaves  to  Monroe  county  Alabama.  Brannan  died 
in  Monroe  county,  leaving  judgments  against  him  unsatis- 
fied; and  the  said  Mary  Ann,  his  widow,  administered  also 
onhis  estate,  and  thus  became  re-possessed  of  said  negroes  as 
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JULTiMfl.    his^dminlstratrix;  on  those  judgments  in  1823,  executions 
J"^^^^  were  issued^  which  were  levied  by  the^efendant  Godbold, 
V.       *  assheriff,  on  the  negroes;  six  in  number.     Four  of  the  ne- 
OUver.       groes  were  sold  by  the  sheriff  under  those  executions;  Sted- 
'  ham  bought  three  of  them,  and  Wade  one;  for  a  fair  price. 

The  two  others  remained  unsold  in  the  hands  of  the  sherifi^ 
Grodbold,  who  during  the  pendency  of  the  suit,  intermar- 
ried with  Mrs  Brannan,  and  they  remained  in  their  pos- 
session. 

The  complainant  prayed  that  an  account  should  be  taken, 
and  that  two  thirds  of  the  residue  of  the  estate  should  be 
paid  him,  being  his  proportion  under  the  laws  of  South 
Carolina;  and  that  the  property  should  be  decreed  liable  to 
satisfy  his  claim.  It  was  admitted  that  Wade  and  Sted- 
ham  were  fair  and  innocent  purchasers,  for  a  full  consider- 
ation, without  notice;  and  the  cause  was  submitted  to  the 
Court  below  to  decide,  if  the  purchasers  were  entitled  to  the 
property,  or  if  it  was  liable  to  satisfy  the  complainant^s 
demand. 

At  March  term  1827,  a  final  decree  was  rendered  by 
the  Chief  Justice,  establishing  the  distributive  share  of  the 
complainant  at  j$1609  #4,  and  to  satisfy  the  same,  ordering 
the  two  slaves  remaining  unsold,  valued  at  $800,  to  be  de- 
livered up;  and  that  Wade  should  pay  {8337  36,  and  Sted- 
ham  8472  29  their  respective  proportions,  to  the  complain- 
ant, or  that  they  should  surrender  the  slaves;  and  that  the 
defendants  pay  their  respective  shares  of  costs. 

The  defendants  below,  here  assigned  for  error,  a  variety  of 
matters  in  the  proceedings  there  had,  which  are  riot  noticed; 
as  the  points  decided  are  fully  stated  in  the  opinion  deliver- 
ed in  this  Court 

• 

Bagby  and  Lton,  and  Parsons  and  Coop£B,  for  the 
appellants. 

Hitchcock,  for  the  appellee. 

By  JUDGE  COLLIER.  This  cause  presents  for  the 
decision  of  the  Court  the  following  questions:  1st  Can  an 
administratrix  become  a  purchaser  at  a  sale,  made  by  her- 
self, of  her  intestate's  estate?  2d.  Will  a  sale  made  by  an 
administratrix  of  her  intestate's  estate,  in  another  state, 
without  an  order  of  Court,  be  considered  regular,  when  it 
does  not  appear  what  is  the  law  of  that  State? 

An  administrator  is  considered  as  a  trustee  for  the  benefit 
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of  the  creditors  and  distributees  of  his  intestAte's  estate;    Jm-Tm**. 
an(i,  upon  that  hypothesis.  I  proceed  to  consider  this  case.  "^^"^^^  ^^^ 
The  weight  of  English  authority  is  against  the  right  of  the  B™";""***- 
trustee  to  purchase  the  estate  of  his  cestxti  que  trusty  and        OUvcr. 
is  predicated  upon  reasoning,  the  force  of  which  must  im-  — — 
press  Itself  upon  every  mind.-    To  permit  a  trustee  to  pur- 
chase, while  he  is  enjoying  the  confidence  of  his  cestvique 
trusty  it  is  said,  would  he  to  license  him  to  speculate,  by 
abusing  his  situation.     His  duty  obliges  him  to  communi- 
catx3   all  information,  and  to  exert  all  the  care  and  indus- 
try necessary  to  dispose  of  the?  estate  as  ad  vantageousl  v,  for 
his  cestui  que  trusty  as  if  he  were  selling  it  for  hiiTiself, 
His  interest  would  sometimes  thwart  his  dutv,  and  the  in- 
firmity  ol  human  testimony  would  render  it  impracticable 
at  all  times,  to  prove  its  violation;  hence  the  policy  of  the 
rule  which  divests  him  of  a  legal  capability  to  purchase. 
In  its  correctness,  when  not  carried  to  too  great  an  extent, 
I  most  cordially  acquiesce.  ladmit  its  wisdom,  whenappHed 
to  a  purchase  by  an  agent,  at  a  sale  by  himself,  of  his  prin- 
pal's  property,  and  to  other  purchasers  under  the  same  cir- 
cumstances; but  I  must  repudiate  its  application  in  the  caoe 
I  am  considering. 

The  rule,  with  reference  to  a  purchase  by  an  administra- 
tor, has  been  frequently  considered,  both  in  the  English  • 
and  American  (^ourts.     By  the  former,  it  has  been*  held  ta^ 
apply  in  all  its  strictness.    The  case  of  Fox  and  Mackrethy^ 
noticed  in  2  Brown's  Chancery  Cases,«  which  seemsto  have  ^a  page  400. 
engaged  a  full  portion  of  the  time  of  the  Court  of  Chancery  , 

and  the  House  oi  Lords,  goes  the  entire  length.     The  case.   ch.  Cases, p. 
of  Crow  and  Bullardfi  the  cases  in  5  Ves.  jr.<^  and  6  Ves.     nz. 
jr.,**  are  to  the  same  point.     It  is  worthy  of  remark,  that  in  ^^waiikerpape 
only  one  of  these  cases,  was  the  sale  at  auction .  678.  Ej  parte 

The  reasoning  on  which  the  rule  is  founded,   inclines  J^^^^"^^,^ 
my  mind  to  the  opinion,  that  it  does  not  extend  to  a  pur-     HuphcH  t>ir. 
chase  by  an  administrator,  at  a  sale  made  by  himself,  of  his    J'»'«ter  ^j-"" 
intestate's  estate;  or,  that  if  it  extends  to  such  purchase, 
it  cannot  be  considered  as  applying,  where  the  sale  was 
made  fairly.     Let  the  case  be  examined  by  an  application 
of  this  criterion  to  the  facts  on  the  record.     Marv  Ann 
Brannan,  one  of  the  appellants,  and  the  mother  of  the  appel- 
lee, administered  on  the  estate  of  her  husband,  the  father 
of  the  appellee,  in  South  Carolina,  where  he  died  and  be- 
fore his  death  resided;  and  after  the  grant  of  the  letters 
of  adiTiinistration,  she  sold  the  negroes  mentioned  in  the 
appellee's  bill,  at  public  auction^  without  an  order  of  the 
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Court  of  ordinary,  purchased  them  herself,  for  any  thing 
appearing  to  the  contrary,  at  a  full  price,  and  made  a  return 
of  the  sale  to  the  proper  Court 

These  facts  develope  no  unfairness  in  the  purchase  by 
the  appellant,  Mary  Ann.  The  idea  of  unfairness  is  re- 
pelled, by  the  circumstance  tliat  the  sale  was  not  made  pri- 
vately, but  openly,  where  all  persons  who  wished  had  an 
opportunity  of  bidding.  There  is  no  allegation  in  the  bill 
that  the  slaves  were  sold  at  an  under  price,  and  there  is  no 
proof  that  such  was  the  fact  It  is  not  alleged  that  the 
slaves  were  not  sold  pursuant  to  the  laws  of  South  Carolina; 
nor  is  there  any  thing  on  the  record,  from  which  such  a 
conclusion  can  be  legitimately  deduced.  If  the  laws  of 
that  State  do  not  tolerate  a  sale  made  in  the  manner  this 
was,  it  should  have  been  shewn  by  proof,  what  formalities 
the  law  required  there  to  make  it  legitimate.  In  the  ab- 
sence of  proof  upon  this  point,  the  Court  can  only  look  to 
the  common  law  to  aid  it  in  its  determination,  and  sup- 
pose that  it  has  been  adopted  in  South  Carolina  as  the  gov- 
erning rule  on  this  topic.  What  says  that  system  of  juris- 
prudence? That  an  administrator  may  sell,  or  otherwise 
dispose  of  his  intestate's  personal  estate,  accountable  how- 
ever, for  a  correct  discharge  of  his  duty  in  this  particular, 
and  for  an  honest  application  of  the  proceeds.  This  sale 
may  be  made  privately  without  a  license  from  Court  The 
law  under  which  he  receives  his  appointment  confers  the  li- 
cense, and  makes  him  answerable  for  its  abuse.  <»  Had  the 
appellant  have  designed  to  defraud  the  appellee,  and  by 
that  means  derive  a  benefit  to  herself  by  a  purchase  of  the 
slavesof  her  intestate,  would  she  not,  under  the  circum- 
stances, have  acted  differently?  It  cannot  be  true  that  she 
would  have  exposed  the  slaves  for  sale  publicly  at  auction; 
or  if  she  had,  she  would  never  have  returned  to  the  Court 
an  account  of  the  sale.  Had  she  intended  to  act  dishonest- 
ly, and  disregarded  that  moral  duty  she  owed  to  the  credi- 
torsand  distributees  of  her  intestate^s estate,  as  well  as  to  her 
securities  for  a  correct  administration  of  the  estate,  it  would 
not  have  been  difficult  to  have  acted  otherwise.  It  is  beyond 
the  power  of  the  human  mind  to  fathom  her  intentions;  but 
be  they  what  they  may,  there  is  nothing  in  the  record 
which  manifests  an  unfairness  of  factor  intention;  and  it 
would  be  against  a  settled  and  charitable  rule  of  law  gratu- 
itously to  presume  it 

Let  us  examine  the  reasoning  of  the  rule  which  maintains 
the  invaliility  of  a  purchase  by  an  agent  or  trustee,  with  a 
vie^  to  ascertain  if  it  embraces  the  case  we  are  consider- 
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tng.  The  great  difficulty  of  discovering  a  disregard  of  the  ^^^-^  ^^ly 
Tights  and  interest  of  the  cestui  gtte  frifsl,  induced  the  de-  ^  ^^^  . 
termination  of  the  Courts,  that  the  trustee  had  no  right  to  v. 

purchase, so  long  as  his  vicarial  character  continued.  1  here,        Oliver, 
the  only  means,  in  almost  every  instance,  to  ascertain  un-  "  ' 

fairness  in  the  sale,  was  hy  such  communication  as  the  trus- 
tee might  think  proper  to  make;  and  it  is  unreasonable  to 
suppose  that  he  would  make  any  disclosure,  which  would 
operate  adversely  to  his  interest;  even  when  called  on  in 
equity,  to  answer  on  oath,  if  he  was  convinced  that  a  knowl- 
edge ofthe  facts  was  inclosed  within  his  own  bosom.  How 
widely  dissimilar  is  the  case  made  out  by  the  facts  here? 
The  administratrix  sells  at  public  auction  the  property  <»f 
her  intestate,  where  all  who  wish  to  purchase,  have  an  op- 
portnnity  of  doing  so;  she  returns  an  account  of  the  sale  to 
the  Court,  from  which  she  receives  her  authority,  and  it  is 
there  recorded.  If  there  was  any  unfairness  in  such  a  sale, 
the  testimony  of  those  who  were  present,  (and  some  per- 
sons must  be,  or  the  sale  cannot  be  public,)  and  the  re- 
cords of  the  Court,  would,  I  may  venture  to  say,  in  forty- 
nine  fiftieths  of  the  cases,  disclose  it;  without  depending 
alone  upon  the  answer  of  the  purchaser,  in  equity.  Hence, 
I  conclude,  from  the  publicity  of  the  transaction,  that  the 
rule  when  extended  to  a  case  like  the  present,  is  not  sus- 
tained by  just  notions  of  policy;  and  that  an  administrator 
may  purchase  at  a  sale  made  at  public  auction,  under  legal 
authority,  of  his  intestate^s  estate. 

The  authority  furnished  by  the  English  and  many  ofthe 
American  decisions,  in  favor  of  an  extended  application  of 
the  rule,  cannot  be  received  as  conclusive  or  pertinent,  in 
those  St  ites  where  administrators  dispose  of  their  intestate's 
estates  by  a  public  sale  authorized  by  a  special  license  from 
a  Court  of  record,  or  where  they  make  a  return  of  such  sale  to 
the  Court  These  decisions  are  predicated  upon  a  differ- 
ent state  of  fact  There  the  grant  of  administration  is  a 
license  to  them  to  perform  whatever  pertains  to  them  in 
the  character  of  administrator,  and  dispenses  with  a  spe- 
cial authority.  There  the  sale  is  good,  though  made  pri- 
vately;  consequently,  sales  made  by  administrators  under 
such  circumstances,  are  less  public,  and  the  probability  of 
detecting  a  fraud  greatly  diminished. 

I  understand  the  rule  to  be  founded  upon  the  idea,  that 
the  purchase  is  a  fraud  in  law  upon  the  rights  of  those  in- 
terested in  the  estate.  '  I  consider  it  as  most  congenial  with 
Ihe  condition  of  society  and  the  character  of  human  deal- 
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jL'i  Yw«9.     incs,  to  narrow  the  catalogue  of  legal  frniuls  fo  afTfew  ay 

„  ,    pradlcable,  and  to   declare  no  act  as  frauHulcnt  per  sCn 

V  wiiere  a  wise  and  just  policy  docs  not  imperiously  dcnnnd 

Olher.       ]\^      Every  lawyer  who   is  not  too  much  enamoured  w«th 

his  early  notions  of  law,  will  admit  that  the  benefits  which 

result  from  an  extension  of  the  doctrine  of  constnioHve 
frauds  hears  no  comparison  with  the  injury  it  inflicts.  I 
in<ro<luce  this  view,  merely  to  shew,  that  die  rule  should 
not  hi*  held  to  extend  to  all  cases  of  trust 

I  will  now  notice  some  authority  in  favor  of  the  rlgrht 
of  the  administrator  to  purchase.  In  Lindsay  v.  Lindsay^ 
ID  fjO  o.d'inmistratorn  the  Court  of  Chancery  in  South  Carolina 
determined  in  favor  of  the  sale  and  purchase  by  the  «ad- 
h  'r.i^to.i's  ministntor.  Another  cise  in  the  same  book,  isto  the  same 
^\  "^  "*i"^fj7  po^"^'*  ^^  M'Gutre  and  wife,  andofh^/rSyV.  ]\PGowtn 
e4  i.'«s8. 487.  and  Wife,  adrmnistrairixy '  the  same  Court  seem  to  treat 
the  subject  as  if  it  was  still  an  open  question.  Two  of  the 
Jii'.igos  were  in  favor  of  the  general  authority  to  purchase; 
one  of  the'M,  though  he  did  not  concur  in  the  general  au- 
th;»ritv  o  the  a  Iministrator  to  purchase,  held,  that  the  trust 
being  coupled  with  an  interest  in  the  particular  case,  he 
might  be  permitted  tq  purchase;  the  other  two  JudgCB 
maintaine<l  the  broad  principle  of  incapacity.  In  Perry 
d  lb.  504  nr te.  r/nd  wife  v.  Dixon,^  the  Judges  seem  to  have  been  divicied, 
as  thev  were  in  the  cise  o^  ]\P  Gtnre  and  wife, and  others^ 
V.  M^  (wowan  and  wife,  administratrix.  The  inference  de- 
duciblefroni  these  decisions.is,  that  an  administrator,  whore 
hc'hasan  interest  in  the  estate,  may  purchase;  but  where 
he  rrts  a  mere  n.tked  trust,  he  rannot.  The  case  we  arc 
co'^.si.iering  comes  within  thf  rule  as  thus  modified,  ''"he 
appeilanjy  as  therelici  of  her  deceased  husband,  vvas  enii- 
tle  i  t  •  one  third  of  her  husband's  est<te,  and  the  appellee 
as  sole  heir  and  distributee,  to  the  remaining  tw  thirds. 
Without  bending  the  strict  rule  further  than  it  has  been 
mudeio  yield  in  the  case^  in  4  Dessaussure,  it  was  com- 
peteiit'f 'r  the  appellant  to  have  purchased, 
e  2  Hen.  and  ^"  %/indcrson  and  Starke  v.  Fox  and  olhcrs,^  tlie  ques- 
ftniiii.245.  tion  as  to  th  »  right  of  an  executor  to  purchase  property 
exposed  to  sale  by  himself,  was  discussed.  Judge  Tucker 
in  the  opinion  which  he  deliveied,  remarked,  that  he  was 
no  me '  iS  prepared  to  say  that  as  to  such  purchase  the  ex- 
ecutor was  a  mere  trvsfee,  *<If  this  Court,"  said  he, 
*'were  .o  declare  the  law  to  be  such  i^  all  crises,  even  where 
there  '.vas  an  Miii^f'itod  'Icficienc  o'' assess,  and  altli''  ':;h 
the  sale  should  have  beejQ  made  after  due  notice  at  public. 
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iAuction^  and  with  all  possible  fnirness,  it  would  probablv     Jihyisiq. 
bcfho  immediate  parent  of  a  thousand  suits  in  chnnccry,    jT^^  "^ 
to  set  aside  such  purchases,  either  in  behalf  of  the  lec^ntces,     '*°"^°®     ♦ 
distributees  or  creditors."  Again;  "The  practice  has  been       Oliver. 

too  general  in  this  country,  and  has  prevailed  too  lone,  to    

be  drawn  in  question  by  analogy  to  the  doctrines  in  En^' 

land  concerning  trustees  of  lands  or  commissioners  of 

bankrupts.     For  though  executors  and  administrators  arc, 

to   many  purposes,   considered    as   trustees  in  a  Court  of 

equity,  they  are  not  so  in  all  cases. "«    Judge  Roane  deem-  a^\ewyAZ2, 

ed  it  unessential  to  a  decision  of  the  case  to  express  an 

opinion  upon    the   question ;  rather   intimating  however, 

that  the  English  decisions  did  not  consist  with  the  usige 

and  understanding  which  prevailed  in  Virginia  upon  the 

subject.  The  opinion  of  Judge  Tucker,  has  ever  since  been 

considered  as  correctly  ascertaining  the  law  in  V^ir2:'nia. 

TTie  remark  of  Judge  Tucker,  as  to  the  gcneralii  v  of  the 
practice  of  executors  and  administrators  in  Virginia,  pur- 
chasing at  sales  of  the  estates  they  represented,  will  apply 
with  equal  force  to  this  country;  and  the  injury  conser^ncnt 
upon  a  decision  in  opposition  to  usage,  would  be  alike  in- 
calculable.    Under  these  circumstances,  nothing  but  rules 
of  law  too   inflexible  to  yield  to  considerations  of  general  ^jonesv.Lojc- 
convenicnce,  should  superinduce  such  a   determination,     wood. 
Where  rights  have   matured  under  a  general  impression     J.^V^"*'*"  ^' 
that     they    were    sustained    by    law,    such    impression     Snid«*r. 
should  not  be  lightly  regarded.     And  in  cases  where  the    (j *''"»•  ''3. 
adjustment  of  the  law  is  more  important  than  in  what  way    ▼.  Stewart.' 
it  1x5  settled,  it  should  receive  a  controlling  influence.*  !^- ,^  •  ^"f«« 

In  2  Carolina  Law  Repository<^  the  general  authority  is  ci"ag749. '' 
maintained,  with  this  restriction,  that  the  personal  repre- 
sentative  shad  be  answerable  to  the  creditors  to  the  full 
value  of  the   property.     And  in  2  Haywood,^  it  is  held   dTomlinson'a 
that  an  executor  may  purchase  the  propertv  of  his  testator    lisl^ii.ilios  ^ 
at  a  public  sale  by  order  ot  Court.  Exra.p.  x»8t. 

/  Having  shewn  that  there  is  little  danger  of  unfairness  in 
the  sale  passing  undetected  where  it  ismadepubliclv,  I  pro-  ' 
reed  to  consider  whether  a  just  pt  licy  doest.ot  require  a  re- 
laxation of  the  rule  in  such  cases.  It  is  certunly  for  the  ii- 
ter^st  of  the  creditors  and  distributees,  that  the  estite  should 
yiel'l,  when  sold,  as  large  a  sum  as  practicable;  and  as  the 
I  surest  means  to  eflbct  that  result,  a  fair  and  honorable  com- 
;  pet:i-on  should  not  only  be  toleraLeJ,  bnt  encoiiragcd. 
\  The '.vi do w  or  some  near  relatives  .nost  freq'icnrlv  ^le 
i   personal  representative,  and   most  solicitous  to  purchase 
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some  particular  portion  of  the  intestate's  estate;  and  if  not. 
permitted  to  purchase  by  openly  bidding,    would  procure 
some  one  to  become  the  ostensible  purchaser,  and  acquire-   * 
throMsjh  him  the  ownership.     If  this  can  be  done,  and  it    \ 
is  beyond  the  operation  of  human  laws  to  restrain  it,  witb-    I 
oui  inhibiting,  to  an  impolitic  extent,  the  transfer  of  pro-  j 
p(»rty,  why  declare  that  the  administrator  shall  not  be  per-  i 
mitted  to  purchase*?     The  rule   when  extended  to  such  a  ; 
case  can  produce  no  good;  since  by  a  kind  of  tacit  under-  / 
atanding,  which  the  law  cannot  reach,  he  can  acquire  title 
through  another.     Surely,  reason  and  good  sense  deinand 
that  he  should  be  permitted  to  do  that,  directly,  which  he 
can  do  indirecny;and  when  too,  if  there  is  unfairness  ia 
the  sale,  detection  is  almost  inevitable. 

This  course  of  reasoning  has  brought  my  mind  to  the 
•conclusion,  first:  that  the  purchase  by  the  administratrix  is 
^fii:imxi.  Jif^c  valid, '  be(iause  divested  of  all  unfairness;^- 
second:  that  the  ^\e  is  prima  facie  legal,  because  it  does 
not  appear  what  the  law  ol  South  Carolina  is.  Without 
therpfore  expressing  an  opinion  upon  the  other  assignments 
of  error,  I  am  of  opinion  that  the  decree  should  be  revers- 
ed, and  the  cause  remanded,  that  an  opportunity  may  be. 
given  to  shew  the  law  of  South  Carolina;  and  with  me  the 
Court  concur. 

Reversed  and  remanded  * 

The  Chief  Justice  and  Judge  Crekshaw,  not  sitting. 


HoBBS  v.  Bibb. 


1.  Possession  of  personal  property,  remaining  with  the  ▼endor,  is  presump* 
tive  evidence  of  ownership  in  him;  but  this  presumption  may  be  rebutted 
"•  by  proof. 

ft.  h^nch  possession  is  only  presnmptive  exidence  ofirand,  but  is  not  fraud 
per  9e, 

TnoMAs  Bibb  obtained  a  judgment  in  the  county  Coui't 
ol  Marlison  county,  against  John  Estcll  and  John  Bradley, 
in  Februarv  1S27,  for  S2213  04;  on  which  a ^  yi/ issued 
the  2f)lh  of  February  1827,  which  wr<s  levied  on  the  next 
dnv  on  four  negroes,  besides  other  cliccts,  as  the  property 
of  John  Estcll.     On  the  2Sth  of  ^arch  the  said  slaves  were. 
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darmed  by  John  Hobbs,  who  made  affidavit  and  gave  bond 
acoon  ins;  to  statute,  ^he  proceedings  were  returned  to 
the  Circuit  Court  of  Madison,  for  the  trial  of  the  right  of 
property.  At  May  term  1827,  issue  was  joined,  between 
the  plaintifl'  in  execution,  and  the  claimant  of  the  property; 
Bibb  averring  that  the  negroes  were  liable  to  the  satisfac- 
tion of  his  execution  as  the  property  of  Jqhn  Estell,  and 
Hobbs  denying  the  same,  and  insisting  they  were  his.  The 
issue  was  tried  by  a  jury,  who  found  »^that  at  the  time  of  the 
levy,  the  negroes  were  the  property  of  the  firm  of  John 
and  Joseph  Estell;  and  that  one  undividedhalf  thereof  be- 
ing John  Estell's  interest  therein,  was  subject  to  the  execu- 
tion:'* on  which  the  Court  rendered  judgment,  subjecting 
&aid  undivided  half  to  the  satisfaction  of  said  execution^ 
and  for  the  cost**,  against  the  claimant. 

Hobbs  took  a  bill  of  exceptions  at  the  trial,  by  which  it  is 
shewn  that  his  claim  was  under  a  purchase  made  by  him 
from  John  and  Joseph  Estell.  He  proved  that  in  August 
1825,  he  lent  J.  and  J.  Estell  S2500,  and  took  their  note 
payable  on  demand  for  the  repayment;  that  in  November 
following,  he  purchased  from  them  the  four  negroes  levied 
on,  and  four  others,  and  took  a  bill  of  sale  for  them  and  gave 
up  the  note  for  §2500  in  part  payment,  the  whole  price 
being  g2700.  That  at  the  time  of  the  sale,  John  Estell 
hired  the  negroes  from  Hobbs,  and  continued  in  posses* 
sion  under  said  contract  of  hire  until  January  1827,  when 
the  hire,  $250  was  paid,  and  Hobbs  took  possession  of  Tour 
of  the  negroes,  and  again  hired  the  four  now  in  dispute  to 
^id  John  Estell  for  the  year  1827,  for  $200,  and  took  his 
note  for  the  payment.  Jt  was  proved  that  the  Estell 's 
were  in  partnership  in  all  their  transactiotis,  and  had  been 
for  several  years;  and  that  the  negroes  sold  to  Hobbs  were 
partnership  property,  and  sold  to  him  to  pay  a  partnership 
debt,  the  firm  being  indebted  to  him  for  other  loans  of  mo- 
ney to  more  than  the  remaining  amount  of  two  hundred 
dollars,  after  deducting  the  note  for  §2500.  J.  and  J.  Es- 
tell were  in  good  credit,  and  transacted  busints-'  extensive- 
ly in  Huntsville  as  auctionet*rs,  brokers  and  commission 
merchants  for  several  years;  that  in  the  fall  and  winter  of 
1824-5  they  bought  cotton  laru;ely,  and  sold  it  in  New- 
Orleans  at  considerable  profit,  and  afterwards  vesletl  the 
i)roceeds,  and  extended  their  credit  in  the  purciiuscofa 
arge  quantity  of  Cotton  at  New  Orleans,  which  they 
shipped  to  Liverpool  on  speculation.  At  the  tihie  of 
borrowing  the  ii2500  from  Hobbs,  the  fail  of  cotton  in 
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Eng;lantl  wns  not  known  or  anticipated,  but  before  the  sale 
of  the  n(?^roesin  November,  such  information  of  the  fall  of 
cotton  i»i  England  had  been  received  as  to  induce  the  Es» 
toll's  to  entertain  general  fears  that  they  must  fail,  and  un- 
der these  apprehensions,  they  proposed  toHobbs  to  sell  him 
the  negroes  for  the  cash  he  had  loaned  them.  Their  fears 
were  realised,  the  loss  on  the  cotton  caused  them  to  fail  for 
a  large  amount  It  was  proved  also,  that  the  debt  of  liibb 
was  for  money  borrowed  for  and  applied  to  the  use  of  the 
firm.  On  this  evidence  the  Court  charged  the  jury,  that 
although  no  fraud  may  have  been  intended  by  the  parties, 
and  although  a  fair  price  may  have  been  actually  paid  by 
Hobbs,  and  although  the  contract  of  hire  from  Hobbs  to 
Estell  might  be  also  bone  fide ^  for  a  fair  price  and  without 
intentional  fraud;  yet  that  tlie  possession  of  the  property 
remaining  with  Estell,  was  fraud  of  itself  asto  creditors,  &c. 
and  rendered  the  title  of  Hobbs  inoperative  as  to  the  inter- 
est of  John  Estell;  but  as  to  the  interest  of  Joseph  Estell,  as 
he  w.'s  not  a  defendani  in  the  execution,  Hobb's  title  would 
be  good  against  the  present  plaintiflf.  The  counsel  for  the 
clair.iant  moved  the  Court  to  instruct  the  jury  further,  that 
if  they  believed  the  firm  of  J.  and  J.  Estell  was  insolvent, 
thatthe  judgment  creditors  of  John  Estell  would  have  no 
right  to  levy  on'  the  property  of  the  firm ;  but  the  Court  re- 
fused so  to  charge,  and  on  the  contrary,  instructed  them  that 
a  creJitor  ofany  member  of  a  firm  had  a  right  to  levy  on 
the  effects  thereof,  to  the  extent  of  his  debtors  interest,  if 
his  execution  was  in  the  sherifi*'s  hands  before  that  of  the 
creditors  of  the  firm;  and  that  insolvency  made  no  differ- 
ence.    To  all  which  Ilobbs  excepted. 

The  instructions  given,  and  the  refusal  to  give  those  re» 
quested,  as  shewn  in  the  bill  of  exceptions,  were,  among 
other  matters,  assigned  for  error  by  Hobbs,  the  claimant 
in  this  Court. 

Kelly  and  Hutchison,  for  the  appellant 

Hopkins,  for  the  defendant  in  error.* 

The  cause  was  argued  at  July  term  1 S2S,  and  held  un- 
der advisement  till  this  term,  when  the  opinion  of  the 
Court  was  delivered 

Bv  CHIEF  JUSTICE  LIPSCOMB.  On  the  trial  the 
Judge  charged  the  jury,  <'That  although  the  sale  might 
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Iiave  been  bona  fide,  and  the  hiring  in  good  faitli,  and 
Hobbs  actually  have  received  the  wages  for  which  they 
were  hired,  yet,  €is  the  possession  had  never  beenchang' 
cdj  it  was  voidy  and  the  property  was  subject  to  the  exe- 
cution levied  on  it^'  The  correctness  of  this  charge  we 
are  now  called  on  to  consider.  The  main  question  pre- 
sented is  not  a  new  one;  it  has  given  rise  to  much  discus- 
sion, and  a  great  contrariety  of  decision.  It  is  whether  the 
possession  remaining  with  the  vendor,  after  an  absolute  sale, 
is  a  fraud  per  scj  or  only  prima  facie  evidence  of  fraud. 
Our  statute  is  not  materially  different  in  its  terms  from  the 
13th  Elizabeth:  The  adjudications  of  the  English  Courts 
may,  therefore,  be  resorted  lo,  and  if  they  have  been  uni- 
form in  the  construction  of  that  statute,  and  correspond 
with  the  current  of  decisions  on  the  same  subject  in  this 
country,  so  as  io  have  made  a  settled  rule  of  law,  it  would 
be  very  impolitic  and  pernicious  hi  its  consequences  to  dis* 
lurb  it;  howevermuch  we  might  be  disposed  to  question  its 
correctness,  if  it  was  res  integra.  Contracts,  and  the  va- 
rious transactions  of  mankind  in  business  and  trade,  are 
•supposed  to  be  entered  into,  with  a  corresponding  view  to 
the  law  as  it  has  been  decided  by  the  highest  judicial  tribu- 
nals of  the  country.  A  sudden  subversion  of  a  well  estab- 
ed  rale  of  law,  might  materially  affect  the  relations  of  debt- 
or and  creditor,  by  dissolving  liabilities  entered  into  in  the 
best  faith.  We  will  first  inquire  how  far  the  decisions  on 
this  subject  have  been  uniform  in  the  English  Courts.  Those 
who  maintain  the  affirmative  of  the  proposition ,  insist,  that 
^e  statute  of  Elizabeth  is  only  in  affirmation  of  the  com- 
mon law;  that  it  is  a  well  established  principle  of  the  com- 
mon law,  that  possession  remaining  with  the  vendor  is 
fraud  ;E?er.9e.  In  Sheppard's  Touchstone^  the  rule  is  laid  «P*ge66. 
ilown,  that  "If  a  debtor  secretly  make  a  general  deed  of  his 
goods  to  one  of  his  creditors,  and  continue  in  the  use  and 
occupation  of  the  goods  as  his  own,  the  deed  is  fraudulent 
and  void  against  a  subsequent  judgment  creditor,  notwith- 
standing the  deed  was  made  on  good  consideration." 
There  can  be  no  doubt  but  that  the  ground  of  this  rule  is, 
that  the  secrecy  of  the  transaction  gave  a  false  coloring  to 
the  circumstances  and  solvency  oi  the  vendor,  and  that  such 
delusive  appearances  might  well  give  a  credit,  that  would 
otherwise  be  refused.  But  a  previous  creditor  would  not 
be  in  the  same  predicament;  he  could  notbe  so  much  injur- 
ed if  the  sale  had  been  for  a  good  consideration,  because  the 
debtor  bad  a  right  to  prefer  one  creditor  to  another.     The 
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reasonableness  of  this  rule  of  the  common  law  seems  to  he 
well  founded.     If,  however,  the  broad  f^round  that  posses- 
sion remaining  with  the  vendor  is  fraud /?er  scy  be  correct, 
h  would  be  void  both  as  to  subsequent  and  prior  creditors, 
whether  they  had  been  deluded  by  false  appearances  or 
not;  this  never  has  been  ruled  at  common  law,  all  the  de- 
cisions going  that  length  have  been  subsequent  to  the  stat* 
ute  of  1 3th  Elizabeth.   It  is  worthy  of  remark  that  Twy ne'^ 
case«  so  often  referred  to,  was  not  a  civil  suit  at  common 
law  for  the  ascertainment  of  a  contested  right  between  two 
individuals,  but  it  was  a  proceeding  criminaliter;  an  infor- 
mation at  the  instance  of  the  attorney  general  for  a  fraud 
supposed  to  have  been  committed  by  Twyne,  on  the  other 
creditors  of  Pierce,  in  setting  up  and  publishing  a  fraudu-^ 
lent  gift  of  the  goods  in  question;  and  so  far  as  the  ISth 
Elizabeth  sec.  5.  could  be  brought  to  bear  on  the  prosecu- 
tion was  for  his  benefit,  he  attempted  to  defend  himself  by 
shewing,  thzl  the  conveyance  from  Pierce  was  protected 
by  the  statute,  lieeause  it  was  founded  on  a  good  consider 
ation.     The  sale  however  had  been  secret,  and  Pierce  con* 
tinned  to  exercise  ownership  of  the  property  alledged  to 
have  been  sold,  such  as  shearing  the  sheep,  selling  some 
of  them,  and  marking  them  in  his  own  mark.     The  Court 
however  did  not  lay  hold  of  any  one  of  these  circumstances, 
as  sufficient  of  itself  to  constitute  fraud;  but  considered  that 
they  were  all  the  livery  of  fraud,  and  when  taken  altogeth- 
er made  the  sale  a  fraudulent  one.    When  it  is  recollected 
that  the  case  was  at  the  instance  of  the  attorney  general,  on 
the  crown  side  of  the  Court,  and  how  seldom  the  crown 
Oaiied  at  that  period  in  a  prosecution,  I  think  this  case 
would  not  have  been  entitled  to  much  weight,  even  if  it  had 
have  laid  down  the  broad  doctrine  contended  for,  which 
it  aoes  by  no  means  do,  so  far  from  it  that  it  only  calls  the- 
possession  with  the  vendor  a  badge  of  fraud. 

I'nere  are  many  conveyances  that  would  lie  held  fraudu* 
lent  under  the  bankrupt  laws,  that  would  be  good  under 
the  i  3th  JiihzftDeth.  Bankrupt  laws  are  made  wr  Hie  ben- 
fit  oi  traae,  and  operate  on  traders  only,  and  not  on  the 
mass  of  the  community.  The  trader  carries  on  his  busi- 
ness, and  obtains  a  credit  on  the  faith  of  his  visible  stocky 
and  he  is  not  permitted  to  make  a  secret  transfer  of  his  pro- 
perty ;  in  fact  such  a  transfer  would  be  an  act  of  bankrupt- 
cy, an  J  the  property  so  transferred  could  be  recovered  by 
the  ahsignees  of  the  bankrupt;  a  man  variously  indebted 
may  convey  all  his  property  to  a  partioolar  creditor  whose 
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debt  covers  its  value  without  violating  the  1 3th  Elizabeth.  ^  julyhm. 
But  if  he  is  a  trader,  such  a  conveyance  will  be  against  the   ""^^X]^**^ 
policy  of  the  bankrupt  laws,  and  would  be  an  act  of  bank-  y.  ' 

ruptcy,  and  void.«  Bibb. 

In  a  case  arising  under  the  bankrupt  act  of  the  2 1  st  James . 

the  1st,  Lord  Mansfield,afterthe  enumeration  of  many  evi-  a  Roberts  ea 
dences  of  fraud,  and  among  others  the  possession  remain-    f  jf^/^; 
ing  with  tiie  vendor,  uses  this  emphatic  language:  *^nay,  the    Doi^s  fi8S?. 
not  taking  possession  being  only  evidence q/yrmui^mBiy  be 
explained.'**    There  are  a  great  variety  of  cases,*^  under  J}verm' 
the  bankrupt  laws,  sustaining  the  same  doctrine;  but  not    i  Atk.i65. 
one  of  them  laying  down  the  broad  rule,  that  possession  re- 
maining with  the  vendor  is  per  se  fraudulent.     The  case 
of  Edwards  i\  Harben^  is  believed  to  be  the  first  case  de-  ^2T^nttE.587 
cided  under  the  statute  of  13th  Elizabeth,  in  which  the 
ground  was  assumed  by  the  Court,  that  on  an  absolute  sale, 
the  possession  remaining  with  the  vendor  is  fraud  per  se, 
and  not    mere  prima  facie  evidence  of  fraud.      This 
case  has  been  followed  by  several  respectable  authorities; 
but  it  has  been  often  questioned,  and  often  declared  not  to 
be  good  authority.     In  Kiddv.  Ramlinswif  Lord  Eldon  "p^y  39,  *"* 
ruled,  <<that  possession  remaining  with  the  vendor  is  only 
prima  facie  evidence  of  fraud."     And  long  afterwards  in  /lo  Vei.  liiT 
the  case  oilMdy  Arundel  v.  PhipsetalJ  he  was  much  dis- 
pleased that  the  rule  he  had  laid  down  in  Kidd  v.  Sawlih' 
son  should  have  been  questioned,  and  uses  this  remarkably 
dtrong  language:  ^^the  mere  circumstance  of  the  possession  ' 
of  the  chattels^  however  familiar  it  may  be  to  say,  that  it 
proves  fraud,  amounts  to  nothing  morethan  that  it  la prima 
facie  evidence  of  property  in  the  man  possessing,  untilatitk^ 
not  fraudulent,  is  shewn,  under  which  that  possession  has 
followed."     Indeed  neai*ly  all  the  modern  English  decis- 
ions seem  to  question,  if  not  wkoUy  reject  the  strong  rule 
laid  down  in  Edwards  v.  Harben.  In  the  caseof  Stewwrt 
V.  Lomhf  Chief  Justice  Dallas  says  that  ii  has  been  dissented 
from  often.     Park,  Justice,  admits  that  doubts  have  arisen  ^gi^^^f^ 
as  to  the  exteat  oif  the  doctrine  of  Edwards  v.  Harben j 
Burrough  and  Richardson^  Justices,  concur  thaX  actual  pos*^ 
session  is  not  in  all  cases  necessiu*y  to  the  tranrfer  of  c^t- 
tels^  and  acknowledge  the  soundness  of  the  rule  in  Kidd  v.. 
JRawlinsonf  sjid  Watkinsv,  Btrch.^  It  aL^pear$c\^jr{rom  '^ 
these  cases,  that  if  the  rule  in  Edwards  v.  Harben  has  not  ^^Tauatsw- 
been  wholly  subverted,  it  has  been  much  shaken,  and  is  far 
from  being  acquiesced  in  as  good  authority.  s 

The  Sopreme  Court  of  the  Uaited  Stat^^  in  tbe  cane  ,6^ 
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JULY  i8».     Hamilton  v,  Russell,**  acknowledged  the  authority  of  Ed^ 
^■^J^yf^*^  7oardsv.  ffarberifSind  that  decision  is  considered  asBetth'ng 
y.  '        the  law  in  the  Federal  Courts.     The  same  rule  obtains  in 
Bibb.        Virginia,  S.  Carolina,   Tennessee,  Kentucky,  Pennsylva- 
nia, and  N.   Jersey.     In  N.  York,  possession  remaining 


alCnm.309.  with  the  vendor  is  ruled  to  be  only  prima  facie  evidence 
of  fraud.  -[See  LtuUowv.  Hurd,^  and  Bissell  v,  Hopkin^f]^ 

e36owenl66l  ^^  ^  ^^^  ^^^  ^^  point  was  argued  with  great  aWlity,  and 
the  j:«porter  has  with  great  industry  and  research,  collect- 
ed all  the  cases  of  exception  to  Harden  v,  Edwards,  The 
same  doctrine  is  sustained  in  Massachusetts,  N.  Hamp- 
shire, and  N.  Carolina.  From  all  of  which  it  appears  that 
•the  question  is  not  well  settled  in  this  country,  perhaps 
more  unsettled  than  in  England. 

I  have  said  that  if  the  statute  liad  received  a  settled 
eoRStruction,  that  it  ought  not  to  be  lightly  set  aside;  but 
as  I  have  shewn,  so  far  from  uniformity,  there  has  been 
a  great  diversity  of  decision;  so  much  so,  that  Chancellor 
Kent  callsit  "a  very  vexatious  question,'*  and  says  that  the 
history  and  diversity  of  decision  on  this  subject,  form  a 

asKent**       cnriousand  instructive  portion  of  our  jurisprudence.**   Such 

Cfw.404,410.  then  being  the  unsettled  state  of  judicial  decision  on  this 
subject,  we  are  left  to  the  free  and  unbiased  Construction 
of  the  statute,  uninfluenced  and  unfettered  by  previous  ad- 
judications. That  portion  of  the  statute,  material  to  the  in- 
vestigatwneftiic  question  under  consideration,  is  as  follows: 
"That  every  gif^  grant,  or  conveyance  of  lands,  tene- 
ments, or  hereditaments,  goods  or  chattels,  or  of  any  rent, 
common  or  profit  out  of  the  same,  by  writing  or  otherwise, 
and  every  bond,  suit,  judgment,  or  e  xecution,  had  or  made 
and  contrived  of  malice,  fraud,  covin,  collusion,  or  guile, . 
to  the  inteixt  or  purpose  totlelay,  hinder  or  defraud  credi- 
tors of  their  just  and  lawful  actions,  suits,  debts,  accounts, 
damages,  penalties,  or  forfeitures,  or  to  defraud  or  deceive 
those  who  shall  purchase,  &c.  shall  be  void,  &c.''    . 

On  reading  this  statute  it  does  seem  that  the  unsophis- 
ticated mind  would  be  much  at  a  loss  to  imagine,  by  what 
possible  artificial  rule  of  construction  invented  by  the  in- 
genuity of  man>  a  Contract  entered  into  with  good  faith, 
and  for  a  fair  and  valuable  consideration,  could  be  brought 
within  its-proacriptive  influence.  He  would  at  once  say 
that  the  statute  forbids  no  honest  transaction,  it  only  pros- 
cribes fraud*  The  intention  of  the  parties  to  the  contract 
is  not,  nor  can  it,  for  a  moment,  be  called  a  question  of 
«  taw;  it  is  dearly  one  f  f  fact  te  be  determined  by  the  Jury. 
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'Mow,  then,  can  the  Court  assume  on  itself  to  say  that  if  the 
possession  remains  with  the  vendor,  it  is  conclusive  evi^ 
dence  of  fraudulent  intent,  not  to  be  controverted  by  any 
testimony  to  shew  the  Oaiirness  of  the  transaction?  It  is 
contrary  to  the  genius  of  our  government,  and  against  efx- 
press  legislative  enactment,  that  Courts  should  encroach  on 
the  peculiar  privileges  of  the  jury,  in  determining  on  the 
facts  of  a  case.  A  long  course  of  practice  in  England  has 
sanctioned  such  encroachments  in  her  Courts.  It  is  not 
tmusual  for  tlie  Judges  there  to  arrest  a  cause  from  the  jury, 
by  declaring  that  the  evidence  offered  is  not  sufficient  to 
prove  the  fects  averred  and  put  in  issue  by  the  plea,  Sind  ei- 
ther direct  a  nonsuit,  or  order  a  subservient  jury  in  the  boK 
to  return  a  verdict,  not  on  their  own  conviction  of  the  truth, 
but  according  to  the  wishes  of  the  Jxidge.  Such  assump- 
tions of  authority  render  the  boasted  trial  by  jury  a  mere 
force.  This  is  an  evil  that  has,  to  some  extent,  crept  into 
the  judicial  tribunals  of  our  own  country,  from  too  close  an 
adherence  to  English  authority.  Its  influence  has  been 
irresistable  in  sonie  of  the  States;  and  I  can  butthinlt,  with 
all  due  respect  for  the  supreme  judiciary  of  the  United 
States,  that  it  has  no  where  been  more  perceptible  than  in 
Hamilton  V.  Russell.  Thatdecision  is  confessedly  based 
on  Edwards  v.  Harbeuy  a  foundation  so  frail  that  if  it  has 
not  been  overruled,  it  has  at  least  been  considered  very 
questionable  authority,  in  the  very  Courts  where  it  was 
pronounced.  This  case,  so  often  questioned,  and  so  often 
departed  from,  is  the  foundation  of  all  the  State  adjudica- 
tions that  support  the  same  doctrine.  In  the  case  under 
consideration,  it  does  not  appear  that  the  plaintiff  in  execu- 
tion had  been  injured  by  the  property  remaining  in  the 
possession  of  Estell,  nor  does  it  appear  that  the  debt  had 
been  contracted,  and  credit  gained  on  the  faith  of  that  pos- 
session. IfHobbs  had  permitted  his  property  to  remain 
in  the  possession  of  Estell,  without  using  some  means  to 
give  publicity  to  his  right,  and  an  innocefit  creditor  had 
been  imposed  on  by  the  false  colours  it  enabled  Estell  to 
hold  out,  his  property  in  such  case  might  have  been  sub- 
jected to  the  payment  of  another's  debt,  on  the  principles 
of  the  common  law,  and  the  soundest  rales  of  morality. 

The  charge  of  the  Court  was  so  broad,  that  it  would  not 
even  have  admitted  evidence  that  Bibb  knew  of  the  sale  to 
Hobbs.  It  rests  on  the  isolated  fact,  that  possesaion  re  •  -nin- 
ing  with  the  vendor,  Estell,  made  t  he  sale  void.  It  should 
have  been  in  the  language  of  Lord  Eldon,  lliatJSstell  beiog 


Hobbs 

V. 


52  CASES  DETERMINED  IN  THE 

JVhYiMo.  ^  in  possession,  the  law  would  presume  that  he  waB  the;, 
owner,  but  that  this  presumption  would  give  way  to  proof 
that  he  was  not  The  proof  of  the  sale  and  'subse- 
Bibb.  quent  hiring  should  have  gone  to  the  jury  to  determine 
"■  '  '  i  ■  whether  the  sale  was  made  with  a  fraudulent  intent  or 
not  Courts  can  never  exercise  too  much  vigilance  and 
zeal,  in  administering  the  laws  for  the  preventing  of  frauds 
But  that  zeal  must  not  seduce  them  from  tbeir  proper 
sphere  of  action.  If  sound  policy  requires  that  he  who  has 
once  owned  a  chattel  shall  never  have  possession  of  it  after 
he  has  sold  it,  by  hire,  loan  or  otherwise,  it  is  a  proper  sub- 
ject for  the  attention  of  another  branch  of  the  government 
Courts  should  never  undertake  to  distort  the  words  of  astat- 
ute,  to  eflfect  any  object,  however  salutary.  If  they  do  so.  Le- 
gislation will  be  at  an  end,  in  the  constitutional  way,  and 
the  whole  legislative  functions  will  be  swallowed  up  by  the 
judiciary.  The  legislative  and  judicial  departments  have 
distinct  duties  to  perform.  The  Legislature  can  alone 
make  the  law,  and  it  is  the  exclusive  privilege  of  the  judi- 
ary  to  expound  it  Let  us  then  not  tresspass  on  the  rights 
and  privileges  ofa  co-ordinate  department;  butcon tent  our- 
selves with  expounding  what  the  law  is,  and  not  what  sound 
policy  requires  that  it  should  be. 

Judgment  reversed  and  cause  remanded. 
Judge  Saffold  having  presided  below,  did  not  sit 
Judge  Taylor  not  sitting. 

*  See  the  case  of  At  res  v.  Moore,  decided  in  this  Court  at  January  Termv 
133Q;  and  the  case  or  Richards  ▼.  tiazard,  at  July  Term,  1881. 
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Ellis  v    Bibd. 

ft  July  1819,  P.  as  priBchMily  with  E.  a«  seeurity,  cATe  their  note  payable  in 
six  months  to  B.  for  $3000,  to  bear  interest  etfiTe  per  cent  a  month,  la 
March,  1821.  B.withoatthe  consent  of  E.  at  the  time,  entered  Into  anew 
contract  with  P.  who  secured  the  payment  of  $3500  in  one  year  and  $4000 
in  two  years,  by  a  deed  of  trust  on  tweWe  negroes,  and  B.  agreed  to  remit 
the  remainder  on  said  sums  being  paid.  P.  absconded  with  the  negroe?. 
In  January  1892,  E.  under  the  inilaenee  of  alarm  and  mistake  as  to  his 
legal  right^  consented  to  give  B.  his  notes  for  $6^600,  and  reoeiTcd  an  as- 
signment or  the  original  note  and  deed  of  trust:  both  belieying  that  &re  per 
cent  a  month  was  recoverable  on  tha  original  note  till  paid.  E.  on  those 
notes  paid  $4,400  and  was  notified  by  his  principal  not  to  pav  more  tfaaa 
was  lawfully  due  on  the  original  note,  at  his  peril.    It  was  hela. 

Ifit.  That  E»  on  the  original  note  was  only  entitled  to  interest  at  fire  per  cent 
per  month  till  its  maturity,  and  at  eicht  per  cent  per  annum  afterwards* 

S.  Thatthe  extension  oftime  given,  released  the  security. 

3.  That  the  notes  of  E.  for  $6,«)0,  were  not  void  for  usury. 

4.  ThatE.beiagaseeiirit^,was  entitled  to  relief  in  chancery  againn'all  but 
the  balance  of  the  original  debt,  computing  interest  at  five  per  cent  a 
month  till  due,  and  eight  per  cent  per  annum  afterwards. 

Richard  Ellis,  in  January  1326,  filed  in  Franklin  Cir* 
<!uit  Court  a  bill  in  chancery  aoinst  Thomas  Bibb,  for  a 
discovery  and  relief,  and  to  enjoin  a  Judgment  at  law  which 
Bibb  had  recovered  against  him.  The  cause  at  April  term 
1S27,  was  by  consent,  submitted  for  a  final  decree  on  the 
bill,  with  the  several  accompanying  exhibits,  and  the  an- 
swer; and  a  decree  was  rendered  by  the  presiding  Judge, 
dissolving  the  injunction  previously  granted,and  dismissing 
the  complainants  bill. 

Ellis,  aj^signs  in  this  Court  for  error,  that  the  decree 
was  improper;  1st  Because  he  was  discharged  from  li- 
ability as  security  of  Pettusy'by  the  enlargement  of  time 
given  for  payment  without  his  knowledge  or  consent, 
and  therefore  thatthe  note  sued  on  was  without  considera- 
tion; 2d.  Because  the  several  notes  given  by  the  com- 
plainant, amount  to  more  than  was  due  from  Pettus  to  Bibb, 
and  therefore  were  void  for  usury;  3d.  Because  as  more 
than  principal  and  legal  interest  had  been  paid,  the  injunc- 
tion should  have  been  perpetuated. 

The  principal  and  material  facts  of  the  cause  appear  and 
are  stated  in  the  opinion  delivered. 

By  JUDGE  SAFFOLD.  By  the  bill,  exhibits  and 
answer,  it  appears  that  William  Pettus,  in  July  1S19,  and 
while  the  statutory  restraints  on  usury  stood  repealed,  ac- 
cording to  the  provisions  of  the  act  of  1818,  executed  hitf 
note  to  the  defendant  for  $3,000,  payable  six  months  after 
date,  to  carry  interest  at  the  rate  oifive  per  cent  a  months 
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juLYjs».    F.  Pettus  and  complainant  also  signed  the  note,  as  sccuritidf 
of  said  William.     The  consideration  of  the  note  was  Mis- 
sissippi Stocky  which  had  been  purchased  several  years 
Bibb.        previously  at  a  discount  of  dhonijfty  per  ceniy  but  whidi 

at  the  date  of  the  contract  between  these  parties  was  worth 

its  nominal  amount,  being  receivable  in  payment  for  public 
larals  aa  so  much  cash. 

Pettus,  the  principal,  at  the  time  of  executing  the  note, 
was  possessed  of  considerable  property,  and  his  circumstan- 
ces were  reputed  good.  Sometime  after  the  debt  fell  due, 
the  defendant  instituted  suit  against  the  principal,  but  be- 
fore service  of  process  on  complainant,  in  March  1821,  he 
entered  into  a  new  contract  with  W.  Pettus,  by  which  it 
was  stipulated  and  agreed  that  certain  negroes  therein  des- 
cribed, (about  twelve  in  number,)  were  conveyed  and  trans- 
ferred to  said  defendant  and  Daniel  Coleman,  ta  secure  the 
paymentof  the  debtand  interest  aforesaid:  and  on  the  condi- 
tion,that  if  Pettus  should  pay  to  the  defendant  g3, 500,  with- 
in twelve  months  from  the  date  thereof,  and  S4,000  within 
two  years,  in  good  current  bank  notes,  the  defendant  would 
accept  the  same,  and  remit  the  residue  that  might  be  due, 
and  the  deed  should  become  void;  but  if  Pettus  should  fail 
to  make  paym.ent  as  aforesaid,  said  Coleman  as  trusteed 
should,  upon  the  first  failure  to  pay,  take  possession  of  the 
negroes-and  sell  them,  or  so  many  thereof  as  should  be  suf- 
ficient to  pay  said  7ioie  and  the  interest  then  due  thereon y 
at  public  auction,  &.c.  The  defendant  also  as  a  consequence 
of  this  contract,  dismissed  his  suit  against  Pettus. 

It  does  not  appear  that  complainant  was  consulted  in  re^ 
lation  to  this  contract  at  the  time  it  was  entered  into,  or  at 
any  time  previously,  or  that  he  had  ever  consented  to  any 
extension  of  the  term  of  credit  to  the  principal.  The  com- 
plainant charges  that  he  was  then  absent  in  a  remote  part 
of  the  state,  without  the  means  of  knowing,  much  less  of 
consenting  to  the  same ;  but  that  afterwards  at  Cahawba,  the 
/  defendant  informed  him  of  the  arrangement  he  had  made, 

and  asked  complainant  if  he  was  satisfied  with  it;  to  which 
complainant  agreed,  and  said  he  was  glad  of  it  He  fur- 
ther states  that  he  was  induced  to  make  this  reply  from  a 
conviction  entertained  at  the  time,  and  since,  that  he  was 
thereby  discharged  from  all  liability  as  security  to  the  note; 
in  as  much  as  defendant  had  of  his  own  accord  taken  other 
8ecurity,extended  the  term  of  credit,  and  dismissed  his  suit; 
nor  would  he  ever  have  entert  d  into  a  contract  or  compro- 
mise to  the  contrary,  but  for  thq  influence  of  counsel  be 
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•fterwards  received,  and  the  alann  excited  in  his  mind  ^J^i^^^^ 
from  the  rapid  accumulation  of  interest,  in  addition  to  the        £|]2^ 
amount  of  the  original  debt.     The  bill  also  charges  various  t. 

importunities  and  advice  intruded  upon  him  by  the  coun-        ^'^^ 
sel  of  the  defendant,  urging  him  to  the  compromise,  after  — — — 
his  discharge  as  aforesaid;  in  consequence  of  which,  togeth- 
er with  the  advice  of  an  attorney  consulted  by  him,  and  in 
whose  opinion  he  had  great  confidence,  he  was  induced  to 
accede  to  the   terms  proposed,  and  executed  his  several 
notes  to  the  defendant,  for  sums  making  together  S6,600, 
which  was  800  or  1,000  dollars  less  than  he  at  first  insisted 
on  as  being  due   him  on  his  original  note.     It  is  further 
stated,  that  pursuant  to  the  terms  of  the  compromise,  said 
original  note,  and  the  deed  of  trust  from  Pettus,  were  by 
thedefendant  assigned  to  the  complainant,  without  recourse 
on  the  former;  but  which  were  believed  to  be  of  little  or  no 
value,  as  Pettus  had  fled  to  one  of  the  Mexican  states,  and 
taken  with  him  all  the  property  conveyed  by  the  deed  of 
trust;andthat  theabscondingof  the  principal  debtor  as  afore- 
said, together  with  the  co-security,  was  the  chief  cause  of 
the  defendant's  extraordinary  exertions  and  ingenuity  to 
get  the  complainant  re-bound  for  the  payment  of  the  debt, 
and  of  the  alarm  and  apprehensions  of  the  latter  for  his 
own  safety;  whereby  he  was  rendered  more  accessible  to 
the  influence  of  erroneous  counsels.     The  complainant  also 
tenders  a  redelivery  of  the  note  and  deed  of  trust  as  describ- 
ed, should  the  Court  so  direct,  as  the  terms  on  which  he 
can  be  relieved  from  this  contract     He  further  states  he 
has  paid  defendant  on  hia  said  notes  exceeding  $4,400y  and 
exhibits  the  receipts;  that  defendant  has  since  prosecuted 
suits  on  the  residue  of  his  notes,  and  recovered  judgments 
against  him  for  the  balance  promised;  which  exceeds,  by 
several  thousand  dollars,  the  amount  which  he  could  ever 
have  recovered  from  Pettus,  or  which  complainant  can  ever 
recover  from  him,  either  in  law  or  equity,  more  especially 
as  he  has  absconded.     The  bill  contains  also  a  statement 
of  chancery  proceedings,  by  Pettus,against  complainant  and 
defendant;  and  a  notice  from  Pettus  to  complainant,  that 
if  he  made  payment  to  defendant,  it  would  be  at  his  peril; 
with  other  matters,  deemed  immaterial  to  the  merits;  and 
concludes  with  a  prayer  for  a  perpetual  injunction  of  the 
judgments  at  law,  and  such  other  relief  as  justice  and  equi- 
ty may  entitle  him  to. 

I  omit  to  notice  the  asperity  of  the  bill  and  answer,  with 
which  the  record  is  unnecessarily  encumbered,  giving 
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Jinjjs^.  only  the  substance  of  the  material  allegations  of  the  bill, 
'  and  the  admissions  of  the  answer,  express  or  implied. 
The  answer  denies  knowledge  as  to  the  fact  whether 
Bibb.  complainant  was  originally  bound  in  the  capacity  of  secu- 
rity only,  or  otherwise;  but  the  deed  of  trust  exhibited 
by  the  complainant,  to  which  the  defendant  is  a  party,  and 
which  in  his  answer  he  admits  to  be  valid,  shews  that  com- 
plainant was  a  security  merely.  Defendant  adm  its  he  made 
the  new  contract  with  Pettus  as  charged,  but  says  "he 
docs  not  admit  that  it  was  without  the  knowledge  or  con- 
sent of  the  complainant;  on  the  contrary  he  believes  that 
it  was  with  the  full  knowledge,  privity  and  consent  of  the 
complainant;  as  he  afterwards  expressed  himself  to  this 
defendant,  and  to  others,  well  satisfied  with  the  arrange- 
ment and  security  obtained;  and  also  stated  it  would  lessen 
his  responsibility,  and  be  a  security  to  him  as  well  as  to  the 
defendant,  from  said  Pettus."  He  denies  he  ever  consi- 
dered the  complainant  released  from  his  liability  on  the 
original  note;  but  says,  when  he  heard  that  W.  &  F.  Pet- 
tus had  absconded  with  all  the  property  contained  in  the 
deed  of  trust,  he  became  uneasy  about  said  debt;  and  was 
anxious  to  have  it  better  secured  than  it  then  was  by  the 
liability  of  the  complainant  alone;  and  with  the  aid  of 
counsel,  and  by  extending  the  time  of  payment,  and  a- 
bating  part  of  the  debt,  he  succeeded  in  making  an  ar- 
rangement with  the  complainant,  by  which  he  obtained  his 
notes  with  personal  security,  &c.  He  admits  payments 
made  in  part  satisfaction  of  the  notes,  to  about  the  amount 
charged  in  the  bill.  In  answer  to  the  charge,  that  the  com- 
plainant, under  the  circumstances  descrioed,  contracted 
his  latter  liability  under  a  mistaken  impression  as  to  his  le- 
gal responsibility,  as  well  with  reference  to  the  amount 
which  was  recoverable  on  the  original  note,  as  to  the  ques- 
tion whether  he  was  not  entirely  discharged  by  means  of 
the  new  contract  between  Pettus  and  defendant,  the  latter 
responds  in  substance,  that  he  cannot  deny  the  complain* 
ant^s  ignorance  as  charged. 

With  regard  to  the  essential  fact,  whether  complainant 
consented  to  the  modification  of  the  contract  with  his 
principal,  or  had  at  the  time  knowledge  of  it,  the  remark 
IS  due,  that  in  connexion  with  the  averment  of  the  answer 
that  the  defendant  believed  tlie  complainant  had  full  know- 
ledge of  the  arrangement,  and  that  it  was  made  with  his 
privity  and  consent,  he  adds  the  reasons  for  this  belief; 
which  are^  that  the  complainant  afterwards  expressed  him- 
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self  well  satisfied  with  the  arrangement  and  security  ob-    jultww. 
tainedy  and  also  said  it  would  lessen  his  responsibility,  and  ^^'^C^*^ 
be  a  security  to  him  as  well  as  the  defendant,  from  Pettus.  v. 

The  grounds  of  the  belief  do  not  sustain  the  presumption        Bibb, 
of  the  complainant's  privity  and  consent;  they  only  prove  ■ 

that  at  a  subsequent  period  he  was  not  dissatisfied  with 
what  had  been  done,  and  thought  his  situation  had  been 
rendered  more  secure  thereby.  His  absence  to  a  distant 
part  of  the  state  is  not  denied,  and  the  admission  that  the 
communication  was  made  to  him  afterwards,  sufficiently 
implies  that  it  was  not  done  before.  At  any  rate,  as  com- 
plainant was  not  consulted  on  the  arrangement,  nor  gave 
his  consent  at  the  time,  or  previous  to  its  being  entered 
into,  be  the  other  facts  as  they  may,  ihey  can  have  no  stron- 
ger operation  on  him  than  his  still  later  contract  of  com- 
promise, theefiect  of  which  remains  to  be  considered. 

On  this  state  of  facts,  the  Circuit  Court  having  dissolved 
the  injunction  and  dismissed  th^  bill  with  costs^  their  de- 
cree is  assigned  as  the  cause  of  error. 

The  record  and  argument  present  the  following  ques- 
tions: 1.  In  what  amount  were  the  parties  to  the  origin- 
al note  bound  in  respect  to  the  stipulated  premium?  2.  Was 
the  complainant  dischai'ged  by  means  of  the  new  contract 
between  defendant  and  Pettus,  in  which  other  security 
was  taken  and  the  time  of  credit  extended?  3.  If  once 
discharged,  was  the  complainant's  subsequent  undertaking 
valid  against  him  in  reference  to  his  mistake  of  law,  and 
to  what  extent  was  it  founded  on  a  sufficient  consider- 
ation? 4.  Was  the  contract  of  compromise  usurious? 
5.  Can  chancery  entertain  jurisdiction  and  aflbrd  relief? 

1.  On  the  first  point,  it  is  sufficient  to  remark  that  the 
principle  adopted  at  the  June  term  1824,  of  this  Court,  in 
what  were  called  the  "Penalty  questions,"  and  repeatedly 
recognized  since,  has  fixed  a  standard  by  which  the  true 
amount  legally  due,  on  similar  contracts,  is  ta  be  compu- 
ted; and  with  which  I  continue  to  feel  entire  satisfaction. 
The  rule  was,  that  the  exorbitant  rate  of  premium  as  stipu- 
lated, should  be  allowed  until  the  maturity  of  the  note, 
where,  as  in  this  case,  it  had  been  absolutely  promised 
from  tJie  date  of  the  contract;  but  that  at  the  expiration  of 
the  agreed  term  of  creditor  forbearance,  when  an  extinguish- 
ment of  the  d^bt  was  contemplated  by  the  contract,  and 
the  debtor  became  subject  to  the  coercion  of  the  law^ 
with  the  costs  of  suit;  and  when,as  forbearance  was  nolonger 
agreed^  thepreiniiim  could  not  retain  the  protection  of  the 
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^/^JcJ^^Jv^  deleterious  provisions  of  the  statute  of  1818,  entitled  "An 
jm-  act  to  regulate  the  rate  of  interest/'  that  then  the  conven- 

V  tional  premium  ceased,  and  the  common  rate  of  interest, 

®*^  as  established  by  law,  should  be  subsequently  allowed. 
•""""~""~~~  And  as  to  the  specific  consideration,  whether  cash  actual- 
ly loaned,  a  pre-existing  debt,  Mississippi  Stock,  or  any 
other  valuable  and  sufficient  consideration,  I  hold  to  be 
perfectly  immaterial;  as  was  my  opinion  in  the  decisions 
referred  to,  and  which  has  been  strengthened  and  confirm- 
ed by  subsequent  examination  and  reflection. 

2.  The  next  question  relates  to  the  effect  of  the  new  con- 
tract between  the  defendant  and  principal  debtor.  The 
assumption  of  the  fact  is  conceived  to  the  well  authorized 
from  the  bill  and  answer,  that  the  other  security  was  ta- 
ken, and  the  term  of  credit  extended,  by  instalments  of 
one  and  two  years,  without  the  knowledge  or  consent  of  the 
complainant,  who  was  bound  only  as  security. 

The  doetrine  is  believed  to  be  well  established  on  prin- 
ciple and  authority,  that  debtors,  especially  securities,  can 
only  be  bound  by  the  terms  of  their  contracts,  whether  ex- 
press or  implied;  that  the  responsibility  of  a  security  can- 
not be  materially  varied  without  his  privity  and  consent; 
his  safety  may  especially  depend  on  the  limited  term  of 
credit  to  which  he  has  assented.  If,  when  the  debt  falls 
due,  the  creditor  be  disposed  to  grant  passive  indulgence, 
should  the  security  believe  his  principal  in  failing  circum- 
stances, and  that  delay  in  prosecuting  the  debt  would  tend 
to  his  prejudice,  the  law  has  provided  means  to  which  he 
can  resort  for  greater  safety;  but  if  the  creditor  has  sur- 
rendered the  dominion  of  his  debt  by  extending  tbe  term 
of  credit,  the  security  is  thereby  deprived  of  the  tneansof 
relief,  and  the  debtor,  during  the  extended  term,  is  placed 
beyond  the  reach  of  either  creditor  or  security. 

The  principle  that  such  circumstances  will  operate  as  a 
discharge  af  the  security  is  maintained  by  Lord  Loughbo- 
"Sa***^  ^''  I'ough,  m  Kees  v,  Berrington.^  In  that  case,  he  said  such 
interference  with  the  contract  constituted  a  breach  of  the 
security's  bbligation  in  honor  and  conscience,  as  well  as  in 
point  of  law;  and  refused  to  inquire  what  injury  might  re- 
sult to  the  security,  for  that,  he  said,  would  lead  to  a  vast 
variety  of  speculations  on  which  no  sound  principle  could 
AlOJokn.  587.  be  built  In  the  case  oiRathbone  v.  Warren,^  the  author- 
ity of  the  above  stated  case  was  acknowledged,  and  a  sim- 
ilar decision  made.  The  circumstances  were  a  little  dis- 
similar, but  the  principle  is  the  same.     The  relief  sought 
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for  was  in  favor  of  the  bail,  where  the  creditor,  having  ob-    julyi«». 
tained  judgment,  contracted  with  the  defendant,  by  a  writ-  ^^^n^^^"^ 
ten  agreement,  that  he  would  not  issue  execution  against  y. 

him  lor  the  purpose  of  fixing  the  bail  until  after  a  certain        Bibb. 

day ;  there,  actual  injury  would  have  resulted  to  the  security,  

in  consequence  of  the  defendant's  going  to  sea  before  the 
day  on  which  execution  could  issue;  but  the  decision  did 
not  rest  alone  on  the  actual  injury;  it  recognized  the  broad 
principle,  that  if  an  oWigee  does  any  act  to  the  injury  of 
the  surety,  or  varies  the  terms  of  the  obligation,  or  en- 
larges the  time  of  performance,  without  his  consent,  the 
surety  will  be  discharged.  In  that  case,  it  was  contended 
in  argument,  that  the  law  does  not  extend  the  same  degree 
of  protection  to  bail  that  it  does  to  securities;  the  converse 
of  the  proposition  has  perhaps  never  been  contended  for; 
the  Court,  however,  held  that  there  was  no  difference. 

In  the  case  of  Comeg7/s  ^*  Pershouse  v.  Cox  fy  Harris f'  a\  Stewaitff 
this  Court  acted  on  the  same  rule,  and  discharged  a  secu-  ^  ^^^ 
rily  under  circumstances  less  favorable  to  relief  than  the 
present  case.  This  doctrine  is  believed  to  be  so  well  es- 
tablished at  the  present  day,  as  to  render  a  particular  review 
of  the  various  adjudications  upon  it  unnecessary.  And 
from  the  facts  as  presented  in  this  case,  injury,  if  macterial, 
may  well  be  supposed  to  have  resulted  from  this  extension 
of  credit,  as  the  debtor,  during  the  time,  absconded  with  his 
property.  Whether  he  would  otherwise  have  risked  the 
attempt,  or  could  have  succeeded  if  he  had,  is  equally  un- 
certain. But  it  is,  at  most,  sufficient  that  he  eluded  jus- 
tice, under  a  state  of  the  contract  entirely  favorable  to  the 
effort,  and  to  which  the  security  had  not  given  his  consent 

3.  I  am  next  to  examine  the  validity  or  equitable  effect 
of  the  complainant's  compromise,  after  he  had  been  dis- 
charged from  liability  on  the  former  contract  by  reason  of 
the  unauthorized  alteration  of  its  terms  by  the  payee.  The 
attitude  in  which  the  complainant  stood,  was  peculiar  in  the^ 
extreme.  The  extension  of  the  term  of  credit,  without' 
his  knowledge  or  consent,  had  absolved  him  from  all  legal 
obligation  to  pay  any  thing.  If  the  alteration  of  the  termtf 
of  the  contract  had  a  necessary  tendency  to  increase  his 
liability,  he  was  also  discharged  from  all  die  moral  obliga- 
tion. But  I  think  it  a  fair  presumption,  that  at  the  time  of 
entering  into  the  arrangement,  the  defendant  supposed  its 
tendency  would  be  to  make  the  debt  more  secure,  at  least 
against  the  principal;  and  that  the  complainant  afterwards, 
qut  previous  to  the  absconding,  on  being  informed  what 
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had  been  done,  entertained  the  same  opinion.  This  con- 
clusion is  warranted  from  the  language  of  the  bill  and  an- 
swer on  this  branch  of  the  case.  Hence  I  am  of  opinion 
that  a  sufiicient  moral  obligation  existed  in  this  case,  to  sus- 
tain a  subsequent  promise  to  pay  the  tru«  amount  of  the  de- 
fendant's debt.  It  is  also  wordiy  of  remark,  that  this  ori- 
ginal debt  had  been  contracted  under  a  statute  sui  generis^ 
and  which  had  not  at  that  time  received  the  same  judicial 
exposition  that  has  since  been  given  it,  so  that  the  amount 
due  depended  on  principles  of  construction  which  were 
novel  and  difficult;  and  which  have  since  been^  so  estab- 
lished as  to  allow  on  contracts  of  the  kind  much  less  than 
at  that  time  had  been  .  allowed  in  private  settlements,  or 
held  to  be  due  by  the  decisions  of  the  Circuit  Courts. 

Under  these  circumstances,  and  the  advice  and  persua- 
sions of  counsel  employed  by  himself  and  the  defendant,  he 
became  fearful  of  his  responsibility,  contrary  to  what  he 
says  were  his  former  impressions  as  to  the  effect  of  the  al- 
teration of  the  contract;  and  this  influence,  together  with 
the  consideration  of  the  assignment  of  the  original  note  and 
deed  of  trust,  induced  him  to  give  his  notes  for  the  sum 
mentioned,  which  was  less  than  the  defendant  contended 
was  due  on  the  original  contract  The  probable  value  of 
the  note  and  deed  of  trust  deserves  slight  notice,  as  they 
contribute  to  the  singularity  of  the  transaction.  That  the 
complainant  could  never  have  sustained  an  action  on  the 
note  against  any  one  after  it  was  thus  dischnrged,  is  believ- 
ed to  be  true,  as  contended  in  argument.  The  discharge  of 
the  debt  by  giving  notes  for  it,  and  the  assionment  to  one 
of  the  payors,  was,  in  legal  acceptation,  a  satisfaction  of  the 
original  note.<»  Nor  was  the  deed  of  trust  an  instrument 
legally  assignable,  especially  after  the  debt  which  it  was 
intended  to  secure  had  been  satisfied;  even  by  the  security. 
It  could  convey  no  legal  title  to  the  property  to  the  com- 
plainant. His  interest  derivable  from  tiiese  assignments, 
could  amount  to  nothing  more  than  an  equitable  demand 
against  Pettus,  to  be  prosecuted,  if  at  all,  in  a  foreign  gov- 
ernment 

But  it  is  contended  the  complainant  entered  into  this 
contract  with  a  full  knowledge  of  all  the  facts;  that  it  was 
in  the  nature  of  a  compromise  of  a  doubtful  right,  fairly 
stipulated  between  the  parties;  that  if  there  was  any  hard- 
ship, disappointment  or  mistake  as  to  the  inducement  or 
consideration  of  the  compromise,  it  proceeded  from  igiu>- 
rance  of  the  Jaw,  and  as  each  one  is  charged  with  a  knowl- 
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edge  of  the  law,  no  relief  can  be  iJbrded  on  that  ground.  ^^^JJi^^^IJ^ 
If  the  general  rule  to  that  effect,  the  existence  of  which  I         ^^^ 
admit,  be  applied  to  this  feature  of  the  case,  yet  it  must  be  t. 

remembered,  as  a  rule  of  law  equally  established,  that  if  any  8^' 
one,  either  with  or  without  a  correct  knowledge  of  the  law,  — — 
enter  into  an'cxecutory  contract,  without  consideration;  or, 
if  the  consideration  fail,  wholly  or  partially,  defence  at  law 
may  be  made,  or  relief  in  Chancery  may  be  had,  according 
to  the  circumstances,  and  as  the  justice  and  equity  of  the 
case  may  require.  The  general  proposition  is  also  true, 
that  if  property  be  contracted  at  a  fixed  price,  without  war- 
ranty or  deceit  in  the  vendor,  no  ordinary  inadequacy  of 
price  can  entitle  the  vendee  to  relief;  yet  it  may  be  so  gross 
and  unconscientious,  as  to  exhibit  internal  evidence  of  un- 
fairness, and  vary  the  principle.  And  in  cases  where  pro- 
perty has  been  sold,  the  chief  objection  to  such  relief  is, 
that  the  owner  of  the  property  has  a  right  to  fix  his  price  at 
discretion,  and  retain  the  ownership  until  another  is  wil- 
ling to  give  it;  and  when  thi§  is  promised,  and  the  con- 
tract executed  in  goodjhith,  justice  as  well  as  law,  forbids 
a  reduction  of  the  price  according  to  the  estimate  of  wit- 
nesses, or  of  any  tribunal. 

This  case  is  so  far  different,  that  the  object  of  the  con- 
tract was  to  secure  the  payment  of  a  prior  debt,  which  the 
creditor  demanded,  and  threatened  to  prosecute  against 
one  who  had  been  bound  merely  as  security,  and  afterwards 
discharged  by  the  act  of  tt^e  payee.  The  amount  of  the 
debt  to  be  secured  has  been  ascertained,  by  subsequent  ju- 
dicial constructions  in  similar  cases,  to  have  been  more 
than  $2,000  less  than  the  sum  promised.  This  reduced 
amount  was  the  extent  of  the  defendant's  legal  demand  on 
the  old  note.  It  is  all  the  complainant  could  recover  of 
Pettus,  under  the  most  favorable  circumstances;  and  had 
this  contract  not  been  made,  the  defendant  would  have  re- 
tained only  the  note  and  deed  on  Pettus,  instead  of  the 
complainant's  renewed  engagement — Hence  it  follows, 
that  when  the  complainant  shall  have  paid  the  amount  that 
was  legally  due  on  the  original  note,  he  will  have  paid,  and 
the  defendant  will  have  received,  all  that  justice  or  equity 
demands. 

But  the  effect  of  the  mistake  in  law,  as  to  the  complain- 
ant's prior  liability,  under  the  influence  of  which  he  was 
induced  to  enter  into  this  compromise,  was  discussed  in 
the  argument,  and  deserves  a  slight  notice.  I  retain  the 
opinion,  which  I  have  long  held,  that  as  a  general  rule, 
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•'Tw^  "»•     relief  cannot  be  had  against  mistakes  in  law,  but  tliat  the 

rule  admits  of  exceptions.     Such  was  my  opinion  in  the 

decision  of  January  18^7,  in  a  second  class  of  cases  involving 

Bibb.        the  "Penalty  questions;"  but  for  reasons  I  then  expressed, 

I  considered  those  cases  as  not  furnishing  exceptions  to  the 

rule.  I  am  free  to  admit  that  the  cases  are  rare,  and  that  the 
circumstances  should  be  peculiar  and  extreme,  to  autliorize 
the  interference.  But  an  unqualified  denial  of  the  compe- 
tency of  chancery  to  relieve  against  mistakes  in  law^  under 
any  circumstances;  and  the  idea  on  which  it  rests,  that 
the  responsibility  is  too  gi*eat;  the  fact  unsusceptible  of 
proof;  and  the  power  of  distinguishing  cases  of  sufficient 
equity,  from  others,  too  delicate  or  difficult,  is,  I  conceive, 
degrading  to  the  judiciary  of  any  government  Cases  often 
occur  in  which  it  is  impossible  to  separate  the  naked  fact 
of  mistake  from  other  circumstances,  either  strengthening 
or  diminishing  the  claim  to  relief;  and  the  decisions  have 
frequently  been  based  mainly  on  the  latter,  allowing  the 
mistake  more  or  less  influence  in  the  decree.  In  other 
cases  it  may  as  often  happen  tliat  the  common  presumption 
that  the  law  was  understood,  cannot  be  sufficiently  dispro- 
ven;  or  that  by  varying  the  terms  of  the  contract,  the  rights  of 
indifferent  persons  may  be  affected,  or  that  the  equity  on 
which  the  claim  to  relief  is  founded,  may  not  be  sufficient  to 
authorize  it  Incases  of  this  kind,  and  many  others,  tlie 
maxin)  ignorantia  juris  non  excusat,  applies  with  great 
force  and  equal  propriety.  Somg  tribunals  of  respectable 
authority  have  adopted  the  maxim  without  qualification. 
But  others  of  equal  or  higher  authority,  and  I  think  with 
better  reason,  have  admitted  exceptions  to  the  rule,  in  pe- 
culiar cases  as  reported;  and  the  imagination  can  easily 
suggest  other  cases  equally  strong. 

The  highest  recent  adjudications  on  this  question  have 
been  in  the  case  o{Hunt  v,  Rousmanier^s  administratoTf 
which  was  twice  before  the  Supreme  Court  of  the  United 
•8  Wbeiit.t74.  States.*  That  case  is  relied  on  in  this, by  the  counsel  on  each 
1  Peters  1.  gj^j^  'pj^g  question  was  whether  chancery  would  sustain 
a  power  of  attorney,  and  set  it  up  as  a  mortgage  or  deed  of 
trust,  after  it  had  failed  of  its  object  by  the  desdh  of  the  ma- 
ker, and  disappointed  the  intention  of  the  parties  to  it  The 
circumstances  were,  that  the  intestate  being  debtor  to  Hunt, 
for  money  lent,  and  having,  as  the  terms  of  obtaining  the 
loan,  agreed  to  prefer  him  to  other  creditors,  and  give  him 
any  kind  oilien  on  his  vessels  that  might  be  necessary  to 
efiect  the  object,  t);iey  consultedan  attorney,  who  advised 
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an  irrevocable  power  of  attorney,  containing  authority  to  v/^^s/^JJiL/ 
sell  the  vessels,  and  pay  the  debt;  and  drew  one  accordingly,  ^^^^^^^"^ 
which  he  said  would  answer  the  purpose  as  well  as  any  v." 

other  instrument,  and  which  was  executed  and  accepted.        Bi^^« 

On  the  first  adjudication,  C.  J.  Marshall,  in  delivering  the  -^ 

opinion  of  the  Court,  examined  the  doctrine  of  mistakes  in 
law  at  considerable  length,  and  reviewed  several  decisions 
of  other  Courts  upon  it.  He  said,  *<in  general,  the  mistakes 
against  which  a  Court  of  eqtrity  relieves,  are  viistakes  in 
Juct,  The  decisions  on  this  subject,  though  not  always 
very  distinctly  stated,  appear  to  be  founded  on  some 
misconception  of  fact;  yet  some  of  them  beat  a  consider* 
able  analogy  to  the  one  under  consideration;"  and  which 
he  regarded  as  a  mistake  in  latt>.  Among  the  cases  re- 
lievable,  he  said,  **were  that  class  in  which  a  joint  obligation 
has  been  set  up  in  equity  against  the  representatives  of  a 
deceased  obligor,  who  in  his  lifetime  had  received  an  ad- 
vance of  the  money,  and  whose  representatives  were  dis- 
charged at  law.  ^<He  mentions  two  decisions,  Simpson 
V.  yaughan/*  and  Under/nil  Vy  Hotmirdy^  in  which  this  <,2Atk.33. 
kind  of  relief  has  been  granted;  but  says  the  Judges  seem  ^10  Ve«.  ic9. 
to  have  placed  them  on  mistake,  in  fact,  arising  from  the  pre-  ^^' 
Bumed  ignorance  of  the  draftsman;  and  that  it  was  Hot  un- 
til the  case  of  Sumner  v.  Poweliy^  that  any  thing  was  said  «2Mcm.  36. 
in  the  decision  favorable  to  relief  on  the  ground  of  mistake 
in  law.  In  that  ease  the  Court  Yefused  its  aid,  because 
there  was  no  equity  antecedent  to  the  obligation;  butinti- 
matedy  that  sufficient  equity  could  have  obtained  tht  relief. 
The  Chief  Justice  further  remarks,  *<that  the  course  of  the 
Court  ieems  to  be  aniform,  to  presume  a  mistake  in  point 
of  fact  in  every  case  where  a  joint  obligation  has  been  given, 
and  a  benefit  has  been  received  by  the  deceased  obligor. 
No  proof  of  actual  mistake  is  required.  The  existence  of 
an  antecedent  equity  is  sufficient;"  and  that  <Hhe  facts  sta- 
ted in  some  of  the  cases  in  wKicb  these  dici6ions  have  been 
made,  would  rather  conduce  to  the  opinion  that  the  bond 
was  made  joint,  from  ignorance  of  the  legal  consequences  of 
a  joint  obligation,  than  n'om  any  mistake  in  fact ' '  He  also  no- 
tices theola  case,  ofLandsdaivnev.Landsdoumey^  in  which  <i  Reportodin 
relief  was  given  against  a  mistake  in  law;  and  says,  as  an  **'*^' 
authority  on  this  point,  it  cannot  be  entirely  disregarded. 
He  furnishes  the  high  authority  of  that  Court,  that  this  impor- 
tant principle  yet  remains  in  an  essential  degree  unsettled. 
He  observes,  •^although  we  do  not  find  the  naked  princi- 
jple^  thafc  relief  may  be  grafted  on  Account  of  ignorance  of 
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JULY  iwj.    the  law,  asserted  in  the  books,  we  find  no  case  in  which  ithaif 
^^TYT^*'^  been  decided  that  a  plain  and  acknowledged  mistake  in  law 
,  y."        is  beyond  the  reach  of  equity. "    Nor  did  that  Court  evince 
Bibb.        any  terror  at  the  idea  of  such  competency.     The  opinion 
'     '         concludes  thus:  ^*we  find  no  case  which  we  think  precise- 
ly in  point;  and  are  unwilling,  where  the  effect  of  the  in- 
strument is  acknowledged  to  have  been  entirely  misunder- 
stood by  both  parties,  to  say,  that  a  Court  of  equity  is  in- 
capable of  affording  relief. " 

On  this  point,  the  decree  of  the  Circuit  Court,  denying  re- 
lief, was  reversed;  but  because  the  rights,  of  other  creditors 
were  involved,  and  the  decree  had  been  rendered  on  de- 
murrer to  the  -bill,  the  cause  was  remanded  that  the  bill 
might  be  answered,  and  the  equity  of  the  claim  ascertained. 
On  the  latter  adjudication  of  the  same  cause,  the  defen- 
dant having  answered  the  bill,  the  state  of  the  case  was  ma- 
terially difierent;  so  that  the  effect  of  mistakes  was  not  par- 
ticularly considered.  The  Court  remarked,  that  *  *the  ques- 
tion then  was,  ought  the  Court  to  grant  the  relief  which 
was  asked  for,  upon  the  ground  of  mistake  arising  from  any 
ignorance  of  the  law?  We  hold  the  general  rule  to  be,  that 
a  mistake  of  this  character  is  not  a  ground  for  reforming  a 
deed  founded  on  such  mistake;  and  whatever  exceptions 
there  may  be  to  this  rule,  they  are  not  only  few  in  number, 
*but  they  will  be  found  to  have  something  peculiar  in  their 
character."  This,  as  a  general  proposition,  corresponds 
precisely  with  my  idea  of  the  true  doctrine. 

No  dissatisfaction  was  intimated  as  to  the  principles  of 
the  former  decision  of  the  same  Court;  but  as  many  addi- 
tional facts  were  shewn  on  the  second  trial,  and  it  appeared 
that  the  intestate's  estate  was  insolvent  to  a  large  amount, 
and  under  the  failure  of  the  power  of  attorney,  rights  had 
legally  vested  in  the  creditors  generally;  and  as  it  also  ap- 
peared that  the  power  of  attorney  was  the  kind  of  instru- 
ment, and  in  the  form  the  parties  had  ultimately  agreed 
upon,  and  intended  it  should  be,  though  its  effect  proved 
different  from  a  subsequent  event  not  anticipated ;  and  be- 
cause on  a  full  view  of  the  case,  the  complainant's  equity 
was  at  least  balanced,  the  Court  refused  relief. 

I  think  it  is  sufficiently  shewn,  that  on  the  question  as 
to  the  effect  of  mistakes  in  law,  exceptions  are  admitted  to 
the  general  rule,  in  a  few  cases,  attended  with  peculiar  cir- 
stances.  In  determining  these  exceptions,  the  chancellor 
ean  only  be  expected  to  exercise  the  same  virtuous  discrim- 
ination, louna  legal  judgment,  and  equitable  discretion^ 
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which  are  due  from  him  on  various  other  occasions,  which     jult  imo. 
qualify  him  for  his  office,  and  are  necessarily  connected  with  ^^^JC^^^^ 
his  high  responsibilities.  ^. 

From  the  facts  of  the  case  before  us,  and  from  the  intrin-        Bibb, 
sic  nature  of  the  transaction,  no  doubt  can  jje  entertained  but  ' 

that  a  two-fold  mistake  in  law  had  a  real  e)ustence;  and  that 
under  its  influence,  the  complainant  was  induced  to  enter 
into  this  contract,  which  he  was  not  legally  or  morally  bound 
to  do,  and  otherwise  would  not  have  done.  The  extent  of  the 
moral  obligation  is  already  shewn  to  have  been  far  short  of 
the  promise.  And  I  think  it  has  also  been  shewn  from  the 
facts  of  the  case,  that  it  is  otherwise  oppressive,  and  that 
one  of  greater  peculiarity,  can  hardly  be  imagined.  Could  even 
the  complainant's  mistake  relative  to  the  amount  recover- 
able on  the  original  note,  and  his  promise  to  pay  a  larger 
sum  on  account  of  it,  be  considered  as  a  legitimate  subject 
for  the  compromise  of  a  doubtful  right,  because  the  law  gov- 
erning the  debt  had  not  then  been  otherwise  expounded,  as 
was  insisted  on  in  argument,  still  the  other  mistake  as 
respects  his  entire  legd  discharge,  must  stand  on  a  dif- 
ferent principle;  for  the  law  on  this  point  is  believed  to 
have  been  uniform,  and  long  understood  in  the  same  way. 
And  though  the  simple  fact  of  a  mistake  in  law  will  not 

fenerally  entitle  a  party  to  relief  against  it,  I  presume  it 
as  seldom  been  denied  that  such  mistake,  when  establish- 
ed and  connected  with  other  equitable  circumstances,  does 
not  strengthen  and  increase  the  equity,  and  render  it  more 
proper  for  relief.  If,  therefore,  the  other  grounds  relied 
on  for  the  aid  of  chancery  were  insufficient  in  this  case,  I 
should  be  reluctant  \a  deny  its  competency  to  reh'eve  on 
the  principles  of  the  mistake,  under  all  the  circumstances 
of  the  case.  And  in  the  examination  of  the  question  next 
in  order,  I  think  it  will  be  found,  that  the  application  of  the 
maxim  ignorantia  juris  nan  excusat,  in  the  unqualified 
sense  contended  for  by  many,  would  have  the  effect  to  con- 
demn this  contract  of  compromise,  and  a  variety  of  others 
perfectly  innocent,  as  usurious;. destroy  their  validity  en- 
tirely, and  subject  the  creditors  to  the  penalty  of  usury. 

4.  The  question  alluded  to  is,  was  the  latter  contract 
iisurious? 

This  is  a  subject  which  has  several  times  been  recently 
investigated  before  this  Court;  and  particularly  in  the  case 
of  TAcmpsanv.  Jones/*  to  which  it  bears  many  marks  of  ^^f^J^*^'* 
analogy;  but  this  presents  some  apparent  indications  of  usu- 
ry which  the  other  did  not.     In  that  case,  Jones,  who  con- 


76 


CASES  DETERMINED  IN  THE 


JULY  1829.     tracted  to  pay  the  debt  of  others,  was  under  no  previous  ob- 

'^'>r^^  ligation  to  pay  it     His  situation  therefore  required  no  for- 

^*^"        bearance.   Forbearance  was  a  necessary  foundation   to  an 

Bibb.        usurious  contract.  There  wa«  no  loan,  nor  any  extension  of 

.« the  term  of  credit  stipulated  on  the  contract  in  favor  of  the 

original  debtors.     Here  the  complainant  had  been  bound 
for  the  debt;   and  unless  he  was  discharged,  and  he  con- 
tracted under  an  impression  that  he  was  not,  his  situation 
required  forbearance  ;nnd  that  may  be  considered  as  port  of 
the  consideration  for  the  notes.     But  whether  he  acted  un- 
der the  influence  of  previous  responsibility,  the  moral  ob- 
ligation only,  the  consideration  of  the  original  note  and  deed 
of  trust  as  assigned,  or  all  together,  I  have  no  hesitation  in 
saying  the  contract  was  free  from  the  taint  of  usury.   This  o- 
pioion  is  based  on  the  reasons  I  gave  in  the  decision  of  the  for- 
mer case,  the  most  ef  which  apply  equally  to  this,  and  may  be 
embraced  by  the  general  propositions,  that  at  the  time  of 
entering  into   either   contract,  both  parties  acted  on  the 
conviction  that  a  larger  sum  was  due  than  the  amount  pro- 
mised for,  or  in  satisfaction  of  the  original  debts;  that  there 
was  not  in  either  case  any  device  or  contrivance  to  evade 
the  statute  of  usury ;  and  that  the  law  governing  the  demand 
had  never  been  expounded  to  the  contrary ;  but  so  far  as  judi- 
cial decisions  had  gone,  they  had  sanctioned  the  right  to  a 
greater  amount  than  had  been  promised  by  either  contract. 

The  members  ot  the  Court  being  at  present  unanimous 
on  this  point,  I  will  more  particularly  notice  only  one 
branch  of  the  argument,  mainly  relied  on  to  prove  this  con- 
tract usurious.  It  is  that  usage  or  customs  may  and  do 
prvail  in  many  places,  to  receive  extra  premiums  for  the 
loan  or  advance  of  money,  which  premiums  are  currently 
believed  by  those  concerned  to  be  legal,  and  sanctioned  by 
the  course  of  trade;  and  where  the  parties  are  as  uncon- 
cious  of  any  violation  of  the  statute,  as  they  could  possibly 
be  in  cases  like  the  present;  but  which  contracts  are  and 
have  been  adjudged  usurious.  In  support  of  this  position, 
cases  are  cited,  in  which,- according  to  their  custom,  mer- 
^  chants  and  brokers  have  advanced  money  on  agreements 
that  the  sums  lent  shall  bear  eight  per  cent  interest,  (or 
other  legal  rate,)  and  that  a  commission  of,  say  two  and 
a  half  per  cent,  shall  also  be  paid  for  the  advance.  The 
substantial  difference  between  eases  of  the  description  men- 
tioned and  the  present,  cannot  escape  notice.  Li  those,  it 
was  evidently  knovni  to  the  parties,  that  instead  of  eight 
per  cent,  ten'and  a  half  were  to  be  given  for  the  loan  of  the 
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money,  and  there  was  no  other  consideration.  The  cus-  ^J^iJ?^ 
torn  must  have  originated  in  a  device,  shift  or  contrivance,  ^^^^y^*"^^ 
to  evade  the  provisions  of  the  statute;  else  the   premiuras  y. 

would  have  been  stipulated  in  the  simple  form  often  and  a        Bi*>b. 

half  per  cent  for  the  use  of  the  money;  and  that  was  the  

substance  of  the  contract  On  this  point  the  decisions  of 
New- York  are  relied  on;  and  with  others,  the  case  oi Dun- 
ham V.  Gmildj^  is  found  to  sustam  the  doctrine 5  and  of  ^r^^t^'^"'* 
which  I  could  have  entertained  no  doubt  Illegal  or  vicious 
customs  are  to  be  abolished.  The  Court  there  Ijeld  that 
the  statute  applied  <^to  any  loan  of  money,  wares,  merchan- 
dize, or  other  thing  whatever,"  at  more  than  the  legal  ratp 
of  interest,  for  the  forbearance;  that  the  parties  appeared 
to  have  contracted  for  the  purpose  of  raising  money  at  a 
higher  rate;  and  the  fact,  that  the  negotiation  was  in  die  * 
form  of  an  exchange  of  notes,  made  no  difference.  "If  that 
was  the  object  of  the  parties,  (and  the  jury  have  so  found 
it,)  then  it  was  a  shift  or  contrivance  to  get  rid  of  the  statute 
of  usury ;  and  such  a  shift  or  contrivance  no  Court  of  jus^ 
tice  can  tolerate."  On  the  effect  of  the  custom,  the  chan- 
cellor remarked,  *<the  custom  of  merchants  is  not  applica- 
ble to  such  a  case.  It  is  not  a  matter  of  trade  and  com* 
merce,  within  the  meaning  the  law  merchant.  And  if 
there  were  such  a  local  usage  in  New  York,  it  would  be 
null  and  void,  and  could  not  be  set  up  as  a  cover  or  pre- 
text to  trample  down  the  law  of  the  land.  The  monaey 
lenders  throughout  the  country  might  as  well  set  up  any 
practice  of  their  own,  and  then  plead  it  in  bar  of  the  stat- 
ute." He  admitted  however,  on  the  authority  of  several 
English  decisions  referred  to,  that  a  reasonable  allowance 
beyond  interest,  for  re-exchange  and  remittance  of  the 
money  from  a  distancie,  or  for  incidental  expenses,  or  ex- 
tra trouble  in  the  particular  case,  an4  when  there  is  no 
colour  of  usury,  would  stand  on  distict  principles.  And  on 
the  authority  of  other  decisions,  I  would  add  to  tlie  latter 
class,  a  reasonable  commission  for  the  risk  of  securiiyships. 
From  this  slight  review  of  the  case  cited,  the  want  of  anal- 
ogy between  it  and  the  present  is  most  obvious.  Here  it 
is  not  contended  thlit  any  shift,  contrivance  or  evasion  en- 
tered into  the  contract. 

Then  for  the  reasons  advanced,  I  must  regard  the  com- 
plainant as  one  who  had  been  discharged  from  liability  by 
the  alteration  of  the  contract,  and  who  was  then  contracting 
a  fresh  responsibility  under  aii  erroneous  impression  with 
respect  to  his  prior  obligation. 
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JULY  1829.         5.   The  concluding  inquiry   is,  whether   chancery  is 

^^T^T^*""^  competent  to  afford  relief  in  a  case  of  this  kind?    Without 

v.  entering  into  a  particular  examination  of  equity  jurisdic- 

Bibb.        tion,  I  arrive  confidently  at  the  conclusion,  that  it  is  com- 

' '• ptetent  to  relieve  against  the  excess  of  the  sum  contracted; 

and  that  various  considerations  distinguish  this  case  from 
any  formerly  decided  by  this  Court,  which  in  the  argu- 
ment have  been  supposed  analogous.  In  this  view,  the  al- 
teration of  the  terms  of  the  original  contract  by  the  defen- 
dant, and  consequent  discharge  of  the  complainant,  is  a 
leading  feature  in  the  case.  Justice  and  equity  are  strong- 
ly united  in  tlie  prayer  for  relief  against  the  mistakes  in  law, 
particularly  on  the  question  whether  the  complainant  had 
been  discharged  from  his  former  liability  as  security.  A 
partial  failure  of  consideration  existed,  and  the  principle 
has  never  been  settled  in  this  state  whether  in  like  cases 
common  law  is  competent  to  afford  relief;  and  chancery  has 
often  exercised  the  jurisdiction.  I  therefore,  consider  it 
a  subject  appropriately  within  chancery  jurisdiction,  even 
after  judgment  at  law. 

I  think  the  application  of  the  maxim  ignorantia 
Juris  non  excusat,  may,  on  authority,  be  rejected  from 
either  side  of  this  case,  as  before  expressed.  I  deny  its  ap- 
plication to  the  defendant  for  the  purpose  of  charging  him 
with  an  usurious  contract;  and  I  also  refuse  its  application, 
so  far  as  it  is  supposed  to  forbid  relief  to  the  complainant 
against  the  excess  of  his  contract  beyond  the  consideration. 
I  am  therefore  of  opinion,  and  in  the  result  a  majority 
concur,  that  the  decree  of  the  Circuit  Court  should  be  re- 
versed; and  that  a  decree  be  rendered  by  this  Court,  en- 
joining the  judgments  at  law,  except  for  the  balance  actual- 
ly due  on  Uie  original  contract;  to  be  ascertained  accord- 
ing to,  the  rule  of  computation  as  heretofore  established, 
and  herein  declared;  and  thattliis  relief  be  decreed  at  the 
cost  of  the  complainant. 

By  LIPSCOMB,  C.  J.  This  case  differing  in  ita 
features,  in  my  opinion,  from  any  one  of  that  great  class 
of  cases  arising  under  the  act  of  IS  18,  and  heretofore  adju- 
dicated, commonly  called  the  usury  cases,  in  addition  to 
what  has  been  said  with  so  much  ability  by  my  brother 
Saffold,  I  will  briefly  express  my  views  on  the  several 
points  pre3ented. 

A  statement  on  the  facts  of  the  case  I  need  not  repeat, 
but  shall  proceed  to  inquire,  how  much  was  recoverable  on 
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the  note  given  by  Pettus  to  Bibb,  to  which  note,  the  com-  ^ '^tJ^iSJ^. 
plainant  was  one  of  the  securities.  The  note  was  for  three  '^^^^'^ 
thousand  dollars,  payable  six  monthsafter  date,  to  carry  inter-  y. 

est  at  five  per  cent  per  month.  By  the  rule  laid  down  by  this        Bibb. 

Court  in  1824,  on  the  construction  of  the  act  of  1818,  Bibb  - 

could  recover  the  amount  of  the  note,  with  five  per  cent 
per  month  until  its  maturity,  and  then  eight  per  cent  per 
month,  until  paid.  This  construction,  though  dissented 
from  by  some  of  the  Judges,  and  by  myself  among  others, 
at  the  time,  has  been  acquiesced  in  by  the  Bench  ever  since, 
and  I  think  I  am  not  now  at  liberty  to  call  its  correctness 
in  question;  the  amount  payable  on  the  note  by  this  rule  of 
computing  the  interest,  would  be  the  amount  of  the  legal 
liability  01  Ellis,  according  to  his  original  undertaking  as 
the  security  of  Pettus.  I  will  now  inquire  if  he  has  at  any 
time  been  discharged  from  this  legal  liability,  and  in  what 
way.  The  record  shews,  that  subsequent  to  the  maturity 
of  the  note,  Bibb  made  an  arrangement  with  Pettus,  riv- 
ing him  further  time  of  payment,  and  taking  new  security. 
If  this  new  contract  was  founded  on  a  good  consideration, 
such  as  could  be  enforced,  and  without  the  cossent  of  Ellis, 
the  security,  that  he  was  discharged  thereby  from  all  lia- 
bility, is  a  conclusion  founded  on  principles  of  law,  now 
too  well  established,  to  be  doubted.  The  consideration  for 
which  time  was  given,  seems  to  be  free  from  all  objection; 
it  was  on  obtaining  what  Bibb  conceived  to  be  additional 
or  better  security;  and  until  this  contract  for  further  time 
was  violated,  Bibb  could  not  resort  to  the  process  of  the 
law  to  enforce  payment  The  doctrine  so  clearly  laid 
down  in  Fell  on  Collatteral  Guarantees,  and  fully  recogni- 
zed by  this  Court,  in  Comegys  and  Pershoust  v.  Cox 
ttaL^  is,  that  if  the  creditor  by  a  new  contract  with  the  al.Stew«ri?» 
principal,  at  any  time  lose  the  dominion  of  hia  debt,  he  ^•^®^' 
thereby  discharges  the  former  securities.  To  discharge 
the  security  however,  the  subsequent  contract  must  have 
been  entered  into  without  his  assent.  When  a  creditor 
undertakes  to  make  a  new  contract  with  his  debtor,  who  is 
principal,  it  is  his  duty  to  inform  the  security  of  it,  and  ob- 
tain his  assent,  if  he  wishes  still  to  look  to  the  security  for 
the  debt;  if  the  security  assents,  it  is  easy  to  prove  it;  if 
he  does  not,  it  is  difficult  for  the  security  to  prove  a  nega- 
tive. It  will  therefore  always  be  inferred  that  it  was  made 
without  his  assent,  until  the  contrary  is  proven.  It  does 
not  appear  that  Ellis  gave  his  assent,  to  the  new  contract  be- 
tween Bibb  and  Pettus,  he  was  therefore  4i<^harged  from 
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jxjLYjiwp.     all  liability  as  his  security.     The  complainant,  Ellis,  sub- 
sequently made  a  promise  to  Bibb,  founded  on  the  origin- 
al consideration,  and  gave  his  notes. 
Bibb.  It  is  a  clear  rule  of  law,  that  if  a  security  who  has  been 

once  discharged  by  the  act  of  the  creditor,  makes  a  subse- 
quent promise  to  pay,  with  a  full  knowledge  of  all  the  facts 
that  constituted  his  discharge,  he  is  bound  by  such  subse- 
quent promise;  a  promise,  so  made,  revives  it\e  i^ormer  ob- 
ligation. In  this  case  it  is  not  pretended  but  that  Ellis 
was  fully  advised  of  the  contract  for  giving  further  time; 
and  he  will  not  be  permitted  to  say  that  he  was  ignorant 
that  it  had  discharged  him,  and  that  his  subsequent  promise 
to  pay,  was  in  coniSfequence  of  that  ignorance.  This  dan- 
gerous principle  is  not  essentially  involved  in  the  investi- 
gation of  the  case;  but  if  it  was,  I  would  very  promptly 
say  far,  far,  be  the  time,  when  it  should  be  acknowledged 
as  law  by  the  Supreme  Tribunal  of  the  State  where  my 
destiny  and  that  of  those  most  dear  to  me,  had  been  fixed. 
Such  a  principle  would  open  a  scene  of  litigation,  fraud 
and  confusion,  to  which  the  imagination  could  conceive  no 
parallel,  and  hope  could  prescribe  no  limitation.  I  will 
say  then,  that  Ellis  was  bound  by  his  subsequent  promise, 
and  that  it  revived  his  former  liability;  but  how  far  that 
liability  extended,  remains  to  be  inquired.  I  lay  it  down  as 
a  sound  rule  of  law,  that  the  moral  obligation  of  a  security 
to  discharge'the  contract  of  his  principal,  extends  no  farther 
than  his  legal  liability;  this  is  an  acknowledged  rule  in  case 
of  endorsors,  and  every  other  kind  of  securities;  they  are 
always  held  as  bound  in  strict  JuriSy  and  not  by  a  moral  ob- 
ligation further  than  it  is  imposed  on  every  one,  to  obey 
•  the  law.  If  the  holder  of  a  bill  does  not  use  that  diligence 
required  by  the  law,  he  discharges  the  indorser;  but  if  that 
indorser  makes  a  subsequent  promise,  he  revives  the  for- 
mer liability;  if,  however,  he  pays  more  than  by  law  he 
was  bound  to  pay,  it  is  at  his  own  peril,  and  he  cannot  jiave 
recourse  on  the  acceptor  or  maker,  for  such  excess. 

If  Ellis,  by  his  subsequent  promise,  revived  his  former 
liability,  it  was  limited  to  it,  and  could  not  be  extended  be- 
yond it;  and  should  he  pay  more  than  in  strict  law  he  waj 
bound  to  pay,  he  could  have  no  recourse  on  Pettus  for  the 
excess. 

I  have  before  said,  that  the  moral  obligation  of  a  security 
extends  not  beyond  his  legal  liability;  if  aprincipal  had  made 
^  promise  to  pay  more  than  could  have  been  recovered  at 
law,  on  his  original  contract,  the  subsequent  promise  would 
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most  likely,  be  in  conformity  to  the  orginal  intention  of  ^J3^:^[J5!L/ 
the  parties  to  the  contract,  and  in  him  the  moral  and  legal  ^^^jC^*^ 
obligation  would  concur,  and  he  would  be  bound  to  the  y.* 

performance.  This  argument  cannot  be  applied  to  the  secu-        Bibb, 
rity ;  he  is  not  supposed  to  be  cognizant  of  the  original  consi-    ■ 
deration,  nor  of  the  intention  of  the  parties  to  the  contract 
This  view  of  the  different  character  of  the  obligations  im^ 
posed,  distinguishes  this  case  from  Standifef  v.  M?  Whor- 
ier,  «  The  confirmation  setup  in  that  case  was,  that  the  •!  ?^''^* 
subsequent  promise  had  been  made  by  the  original  party, 
and  not  by  a  security.     If  ElUs  had  been  principal  and 
made  the  subsequent  promise,  it  woi]}d  have  been  analo- 
gous to  the  case  above  referred  to;  or  if  Pettushad  made  a 
subsequent  note  to  Bibb,  for  a  greater  amount  than  could 
have  been  collected  from  him  on  the  original  note,  and 
Ellis  had  gone  security  on  the  lz6t,  they  would  both  have 
been  held  liable  for  the  whole  amount;  on  the  ground,  that 
it  was  a  confirmation  of  the  original  undertaking.     But  if 
Ellis,  a  security,  has  siven  bis  own  note  for  a  greater 
amount  than  could  have  been  collected  from  his  principal, 
the  excess  is  not  supported  by  a  good  consideration;  and  a 
Court  of  Chancery  ought  to  relieve  him  pro  tanto.     A 
Court  of  law  would  have  found  some  difficulty  in  scaling 
the  contract,  as, it  was  only  a  part  failure  of  consideration; . 
the  consideration  was  good,  commensurate  with  the  liabili^ 
ty  of  Pcttus;  but  that  difficulty  is  not  encountered  in  Chan- 
cery.    It  is  urged  that  the  deed  of  trust  from  Pettusto^ 
Cofeman  for  the  benefit  of  Bibb,  and  franferred  by  Bibb  to^ 
Ellis  at  the  time  the  subsequent  promise  was  made,  is  of 
itseli  sufficient  to  support  the  promise  as  a  valuable  consi- 
deration. This  argument  would  have  had  much  force  in  a 
Court  of  law,  and  would  perhaps  have  been  unanswerable; 
and  this  may  be  an  additional  reason  why  the  complainant 
should  be  heard  in  chancery  in  preference  to  driving  him- 
to  his  defence  at  law.     A  Court  of  law  would  have  felt 
itself  confined  to  the  fact  of  the  transfer  of  the  deed  at  the 
time  the  subsequent  promise  of  Ellis  was  made,  and  might 
have  felt  bound  to  call  it  a  sufficient  consideration  in  law 
to  support  the  promise;  but  a  Court  of  Chancery  Is  not  re- 
strained to  soch  narrow  limits  in  its  inquiry;  it  can  probe 
the  intention  of  the  parties,  and  ascertain  from  t}ie  whole 
trmnsaction,  whether  the  note  was  given  by  Ellki  in  pay- 
ment for  the  purchase  ci  the  deed  from  Bibb  or  not    No 
one  can  believe  for  a  mtknttdy  after  a  full  exanfiination  of 
the  iacts,  that  the  deed  was  ^>ld  by  Bibb  to  Ellis;  it  wa0 

11 


JULY  18tf. 


EUu 
Bibb, 


g^  CASES  DETERMINED  IN  THE 

only  given  up  by  Bibb  as  a  kind  of  forlorn  security,  out  eC 
which  Ellis  might  possibly  re-imburse  himself  for  the  mo- 
ney he  had  paid  for  Pettus,  on  the  revival  of  the  original 
liability.  TheHDhancellor  could  not  possibly  believe  that 

Ellis  made  his  subsequent  promise  in  consideration  of  the 

assignment  of  this  deed;  and  when  it  is  recollected  that  the 
negroes  named  in  that  deed  as  sold  and  conveyed,  had  been 
at  tiiat  time  run  to  parts  unknown,  beyond  the  jurisdiction 
of  the  United  States;  the  idea  that  Ellis  should  have  I)ouglit 
them,  knowing  all  the  circumstances,  is  altogether  prepos- 
terous; and  not  reconcileable  with  the  ordinary  motives  of 
human  action.  I  am  of  the  opinion,  that  the  deed  of  trust 
c^not  be  held  to  be  the  consideration  of  Ellis'  promise, 
but  that  the  prior  liability  was  the  moving  consideration; 
and  that  consequently,  Bibb  cannot  recover  more  from 
Ellis  than  he  was  originally  bound  for;  and  that  Chancery 
should  perpetually  enjoin  tlie  excess.  That  the  decree 
must  be  reversed  and  rendered  at  complainants  cost 

By  JUDGE  COLLIER.  Leisure  his  not  permitted 
me  te  bestow  that  reflection  which  was  desirable,  upon  the 
many  questions  brought  to  the  view  of  the  Court  by  the 
arguments,  as  well  for  the  appellant  as  the  appellee.  I  shall 
therefore  forbear  an  expression  of  opinion  upon  many  of 
them,  and  content  myself  with  considering  such  points  as 
are  deemed  decisive  of  the  case,  uninfluenced  by  the  ope- 
ration of  others. 

It  would  be  a  profitless  expenditure  of  language  to  point 
out  the  vast  multitude  of  cases  in  which  Chancery  interpo- 
ses its  aid.  The  jurisdiction  of  that  tribunal  is  extraordina- 
ry, and  can  only  be  invoked  when  Courts  of  law,  by  rea- 
son of  their  manner  and  principles  of  procedure,  cannot 
administer  full,  adequate  and  complete  relief;  or  where  if 
their  powers  are  adequate,  the  remedy  is  not  well^cer- 
a  1  Atk.  1^.  tained,  or  difficult  to  be  made  available  at  law.<>  It  is  enough 
1  Verj^i.  ^  ^^^^^  ^^^  *^  would  have  been  difficult  for  the  appellant 
SStra.733.*  to  have  defended  himself  at  law;  without  instistuting  an 
inquiry  into  the  powers  of  such  a  Court,  predicated  upon 
the  facts  which  the  records  exhibits. 

Had  the  appellant  have  alledged  in  his  defence  at  law 
a^nst  the  action  of  the  appellee,  that  the  notes  given  by 
hun  to  the  appellee  on  the  adjustment  of  his  supposed  lia- 
bility as  the  security  of  Pettus,  were  made  without  con- 
sideration, he  would  have  been  met  with  the  transfer  of 
th^  note  of  his  principal,  and  the  deed  securing  its  payment 
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to  the  appellee,  as  a  consideration  for  his  notes;  and  he    Julj  wio. 
would  have  found  it  difficult,  if  not  impracticable,  success-  ^^^^^^^^"^ 
fully  to  have  counteracted  them:  even  supposing  the  pow-  ^  * 

ers  of  the  law  Court  adequate  to  an  extension  of  the  in-        Bibb, 
quiry  in  every  shape  the  defence  might  assume.     Besides,  — 

the  weight  of  opinion  being  against  a  defence  at  law  for  a 
partial  failure  of  consideration,  unless  he  had  have  shewn  an 
entire  failure,  which  I  am  of  opinion  he  could  not  have 
done,  his  defence  at  law  wculd,  most  probably,  not  have 
been  entertained.  WiUiout  therefore  expressing  an  opin- 
ion upon  the  legal  questions  presented  by  this  topicof  the 
argument,  I  have  no  hesitation  in  concluding  that  such 
defence  was,  to  say  the  least,  doubtful  or  difficult  at  law; 
and  hence  conclude  that  chancery  should  lend  its  ear. 

I  am  next  brought  to  consider  the  consideration  for 
making  the  appellants  notes.  Surely  it  was  not  the  trans- 
fer of  the  note  and  deed  of  Pettus  by  the  appellee.  The  ap-  ' 
pellee  does  not  in  his  answer  pretend  that  the  moving  cause  ^ 
with  the  appellant  to  make  his  notes,  was  that  transfer.  It 
is  against  the  course  of  human  dealing  to  suppose  that  be 
would  have  exchanged  his  own  paper  lor  that  oi  an  individ- 
ual who  had  fled  his  country,  leaving  nothing  from  which 
his  creditors  could  coerce  a  collection  of  .their  demands; 
ail  individual  too,  who  had  just  given  a  striking  manifes- 
tation of  an  indisposition  to  comply  with  his  engagements; 
an  individual  who  evinced  a  destitution  of  a  correct  sense 
of  moral  duty,  by  a  failure  to  provide  an  indemnity  for  his 
security  here,  and  had  fixed  his  residence  in  a  country, 
where,  if  history  is  to  be  accredited,  justice  then  had  no 
forum,  and  strict  right  few  advocates.  No,  the  true 
consideration  of  the  appellants  notes  was  a  compromise  of, 
his  supposed  liability  to  pay  the  note  which  he  had  before 
underwritten  for  Pettus;  and  though  an  application  of  the 
principles  of  law,  as  administered  in  such  a  Court,  might 
consider  the  transfer  of  the  note  and  deed  of  Pettus  as  a 
consideration;  chancery,  Without  relaxing  the  rules  of  law 
which  obtain  there,  can  view  the  facts  as  they  really  exist, 
and  administer  justice  upon  a  more  enlarged  system.  In 
its  comprehensive  grasp  it  looks  beyond  the  letter  of  the 
contract,  to  ascertain  if  practicable,  as  the  most  unerring 
rule  by  which  a  correct  understanding  may  be  attained,  the 
true  state  of  fact,  and  the  intention  of  the  parties.  What 
are  the  facts?  The  appellee  held  a  note  on  William  Pettus 
and  Freeman  Pettus,  and  the  appellaxit  as  his  security;  in 
J^archi  lS21j  he  gave  day  to  the  priacipal,  on  his  making 


94  CASES  DETERMINED  IN  THE 

$vLt  taw.    a  conreyance  of  personal  property ,  in  trust,  for  its  pdymimt 
"  twelve  months  thereafter.     This  arrangement  between  the 
appellee  and  the  principal  debtor,  was  made  without  the 
assent  of  the  appellant     Some  few  months  afterwards,^ 
■  when  be  was  advised  by  the  appellee  of  the  arrangement,  he 

seemed  to  be  pleased,  said  his  responsibility  was  diminish- 
ed, but  did  not  further  consent  or  object  to  a  continuance 
of  his  liability;  about  six  months  after  this  advice  to  the  ap- 
pellant, his  principal  left  this  State,  taking  with  him  to  Tex- 
as, one  of  the  Mexican  States,  the  property  conveyed  for 
the  security  of  the  debt;  and  there,  he  himself  has  since  re- 
sided. So  soon  as  these  latter  facts  weie  known  to  the  ap^ 
pellee,  he  endeavoured  to  adjust  with  the  appellant  the 
note  of  his  principal;  and  as  an  inducement  to  him  to  renew 
or  acknowledge  his  liability,  agreed  to  remit  a  portion  of 
theexcessive  interest;  and  upon  perfecting  the  compromise, 
did  actually  make  such  remission. 

I  am  of  opinion,  that  the  indulgence  given  by  the  appel- 
lee to  Pettus,  discharged  the  appellant  from  all  liability  as 
his  security;  that  the  giving  of  time  was  a  new  contract, 
to  which  he  was  not  a  party,  and  therefore  could  not  be  ob- 
liged for  its  performance  by  Pettus.     That  the  liability 
even  of  the  principal  himself  on  the  original  contract,  was 
merged  in  the  contract  giving  further  time,or  the  remedy 
upon  it  thereby  suspended  until  the  expiration  of  the  time 
fixed  for  its  payment  by  the  modified  contract     As  the 
appellee  voluntarily  renounced,  without  the  appellants 
consent   previously  of  simultaneously  given,  the  right 
to  coerce  payment  of  the  note  from    his  principal  for  a 
time,  it  must,  as  it  respects  the  security,  be  gone  forever. « 
^CoiBcgyt  A      To  determine  otherwise,  would  be  to  create  a  liability 
Cox&Hal^l!  without  the  consent  of  him  on  whom  it  is  imposed.     I  say 
1  ^wort't  to  create  a  liability,  for  as  it  Has  been  said,  the  pre-existing 
MeLemore  t.  liability  was  entirely  extinguished  by  the  act  of  the  appel- 
i^m^'         ^^^'  '^^  ^^^  ^^  ^^  founded  upon  wise  reasons.  If  the  cred* 
I        oatpii.    j^j^  were  to  permit  the  contract  first  entered  into  to  remain 
unsuspended  in  its  force,  he  might  perhaps,  before  the  day 
when  the  modified  contract  was  to  be  performed,  obtain  a 
compliance  with  the  original,  either  with  or  without  a  re- 
sort to  legal  coercion;  or  if  the  creditor  was  about  leaving 
the  country,  he  might  cause  process  to  be  executed,  which 
would  insure  the  amenability  of  his  person,  and  conse* 
quently  his  property.     On  this  point  it  is  needless  to  go 
more  into  detail,  the  case  of  Comegys  and  FersAouse  v. 
Cox  and  Harris,  is  considered  as  decisive. 
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The  appellant  being  discharged  by  the  indulgence  to  s^JSJ^^^ 
Pettus,  what  consideration  was  there  for  his  notes  to  the  ^"^raiu*^^ 
appellee?    If  Pettus  had  removed  himself  and  property  v. 

beyond  the  reach  of  legal  process  without  an  effort  on  the        Bibb, 
part  of  the  appellee  to  restrain  him^  the  appellant  would  ■ 

have  been  under  no  moral  obligation  to  indemnify  him  to 
the  extent  of  his  original  liabili^.  This  I  say  would  have 
been  the  case,  if  this  feature  of  the  cause  could  be  divested 
of  all  other  circumstances  calculated  to  exercise  an  influence 
on  it;  but  the  circumstance  of  the  appellants  not  objecting, 
but  rather  professing,  when  advised  by  the  appellee,  to  be 
pleased  with  the  agreement  with  Pettus,  though  not  con* 
stituting  a  promise  in  itself,  because  too  equivocal  in  its 
import,  is  from  the  sense  in  which  the  appellee  must  have 
understood  it,  to  be  considered  as  imposing  amoral  obliga- 
tion upon  him,  to  the  extent  of  his  original  liability;  and  me 
notes  executed  by  him  to  the  appellee  upon  the  compro- 
mise are,  pro  tantOy  recoverable. 

A  security  unless  discharged  in  the  manner  mentioned,  or 
in  some  other  way,  is  to  be  considered  as  continuing  under 
a  moral  obligation  to  pay  the  debt  of  his  principal;  out  (his 
obligation  only  extends  to  perform  the  contract  so  far  as  his 
principal  and  himself  were  responsible  upon  it  The  un- 
dertaking of  the  security  is,  thslt  his  principal  shall  perform 
his  contract  according  to  law.  This  Court  havingdecided  in 
June  1S24,  in  the  csise  o(  Henry  and  Winston  v.  Thomjh 
ion^^  that  on  such  a  note  as  the  one  underwritten  by  the  ap-  ju^  ,  ^. 
pellant,  the  excessive  interest  was  only  recoverable  up  to  Rep.  335. 
Its  maturity,  and  that  after  that  time,  it  drew  the  statute 
rate;  I  am  of  opinion  that  the  appellant's  liability  should 
be  graduated  by  that  rule. 

I  take  pleasure  in  remarking,  that  this  cause  has  been 
argued  with  distinguished  ability;  but  while  with  the  ut- 
most sincerity,  I  make  this  declaration,  I  must  be  per- 
mitted to  say,  that  many  of  the  conclusions  of  the  learned 
counsel  for  the  appellee  were  founded  on  false  hypothesis, 
and  generated  by  a  neglect  to  distinguish  between  the  case 
of  a  principal  and  his  security. 

I  concur  in  the  conclusion  of  the  opinion  of  the  Court, 
but  express  no  opinion  on  any  point  not  embraced  by  this 
opinion. 

Decree  reversed  and  rendered. 
Judge  Cbenshaw  presided  below  and  did  not  sit 
SBORTunmx  and  Gatlb>  &r  plaintiff  in  error. 
HoFxnrs  and  M^Cluito,  for  defendant 
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Robinson.  EoBiNSON  V.  Rapelte  and  Smith,  survivors,  &C. 

Rapelyeand 

Smith.         1.  The  answer  of  a  garnishee  in  AttafihoMOt  irt6l>e  taken  aa  ttrictly  tma; 

I^^^_______^       and  if  adeed  is  appended,  it  is  to  be  considered  as  genuine;  unless  the  an- 
irw*    ^  «wer  be  traversed. 

ii~_^(  2.  A  deed  of  assignment  by  a  debtor  of  all  his  effects  for  the  benefit  of  all  hif 

creditors,  is  not  void  on  account  of  the  debt«  and  property  not  being  par- 
ticularly described  and  specified. 
,  3.  Such  deed  will  be  operative  against  an  attaching  creditor  here,  though 

made  in  New- York. 
4.  A  debtor  has  a  f^n  right  to  prefer  some  creditors  to  the  exclusion  of  others 
and  may  lawfully  stipulate  that  those  who  accept  the  property  convey ea 
shall  rclea««e  hiin;  the  contract  being  voluntair. 
0.  The  insolvency  of  the  debtor  does  not  vary  theae  rules;  no  bankrupt  Isir 
;  here  in  existence. 


On  the  4th  of  June  1824,  Franklin  Robinson  sued  out 
an  original  attachment  against  Daniel  Rapelye  and  Willianc 
Smith,  as  surviving  partners  of  the  late  firm  of  Lawrence, 
Rapelye,  &  Co.  of  P^ew  York,  (John  T.  Lawrence  having 
previously  died,)  to  recover  ^2213  58,  which  he  claimed 
of  said  firm  as  balance  of  an  account  current  The  attach- 
ment was  returned  to  the  Fall  term  of  Marengo  Circuit 
Court  The  sherifi' returned  that  there  was  no  property  of 
the  defendants  in  his  county  to  be  found,  but  that  he  had 
on  the  I4th  July,  1824,  attached  the  amount  in  the  hands  of 
the  firm  of  Glover,  Gaines,  &  Co.  and  of  the  firm  of  Glover 
&: Gaines;  and  thathe  had  summoned  them  to  appear  and  an- 
swer as  garnishees  what  they  were  indebted  to  the  defen- 
dants in  tj.c  attjchnicnt  A  duplicate  writ  of  attachment 
was  isr^atd  to  Greene  county,  and  Thomas  H.  Herndon  of 
said  county  appeared  as  a  p^arnishce. 

At  March  Term,  1825,  Glover,  Gaines,  &Co.  filed  their 
answer  as  garnishees;  in  which  among  otlier  matters  they 
stated,  that  they  were  indebted  to  the  late  firm  of  Lawrence 
Rapelye  &  Co.  in  the  sum  of  SC)05  63  due  by  open  account; 
but  further  stated  that  before  the  attachment  was  sued  out 
by  the  plaintiff  "they  were  notified  by  letter  from  Thomas 
Lawrence  and  others,  representing  themselves  to  be  the  as- 
signees of  Lawrence,  Rapelye,  &  Co»  of  the  failure  of 
said  Lawrence  Rapelye,  &  Co.  and  that  the  debts  and 
effects  of  said  Lawrence,  Rapelye,  &  Co.  had  been  assign- 
ed to  them  for  the  benefit  of  their  creditors,  which  said 
assignment  is  hereunto  annexed. '^  (See  copy  in  note  A.) 

(A.)  Cepjf  ofthedeedofattignmeniandaceompan^ngcertijicatet  ofprobaiey  Bfc, 

'h  S.)  United  States  of  America,  State  of  New  York.    By  this 
intrumcnt  be  it  known  to  all  whom  the  same  d<^  or  mvf 


rL  S. 
*uolic  ii 


SUPREME  COURT  OF  ALABAMA.  87 

At  March  Term,  1827,  Thomas  H.  Herndon  filed  his  ,JJJi3J!^ 
answer  as  garnishee,  stating  that  he  was  the  agent  of  sever-      j^. . 
al  creditors  to  collect  debts  due  from  the  firm  of  I.  &  T.  v. 

Crowell;  thathe  had  been  authorized  by  all  the  creditors   Ragclyeand 

concern,  that  I,  Augustus  Floyd,  a  Public  Notary,  in  and  for  the 
State  of  New  York,  by  letters  patent  under  the  great  seal  of  said 
State,  duly  commissioned  and  sworn;  and  in  and  by  the  said  letters 
patent,  invested  "with  full  power  and  authority  to  attest  deeds^ 
wills,  testaments,  codicils,  agreements,  and  other  instruments  in 
writing,  and  to  admmister  any  "Oath  or  oaths,  to  any  person  or  per- 
sons;" do  hereby  certify,  that  the  annexed  is  a  true  copy  of  a  cer- 
tain original  indenture  of  assignment  produced  before  roe,  and 
duly  proven  before  Robert  L.  Wilson  Esquire,  a  commissioner  for 
that  purpose  appointed;  and  I  do  hnther  certify,  that  the  certifi- 
cates of  the  proof  of  the  said  indenture  of  assignment,  on  the  said 
Indenture  endorsed,  (of  which  said  certificates  copies  are  hereunto 
annexed,)  are  the  true  and  proper  certificates  of  the  said  Robert 
L.  Wilson,  and  that  the  said  Rcibert  L.  Wilson  is  a  commissioner 
duly  appointed  according  to  law,  to  take  the  proof  and  acknowl- 
edgement of  deeds  Sec  and  that  his  said,  certificates  ought  to  have 
full  faith  and  credit,  and  that  all  deeds  and  instruments  in  writing 
by  him  certified  to  be  proven  as  aforesaid,  are  entitled  to  be  read 
in  all  Courts  of  Justice.  Whereof  an  attestation  being  requiredy 
I  have  granted  this  under  my  notarial  firm  and  seal.  Done  at  the 
city  of  New  York  in  the  said  State  of  New  York,  the  seventh  day 
of  April  in  the  year  ot  our  Lord  one  thousand  eight  hundred  and 
twenty-four.     In  Praemiworem  Fidenu 

AUGUSTUS  FLOYD,  Public  Mxary. 

Indenture  of  assignment. 

This  Indenture,  made  this  sixth  day  of  August  in  the  year  of 
cur  Lord  one  thousand  eight  hundred  and  twenty-three;  between 
John  T.  Lawrence,  Daniel  Rapelye,  and  William  R.  Smith  of  the 
City  of  New- York,  merchants,  composing  the  mercantile  house, 
or  firm  of  Lawrence  Rapelye  and  company,  of  the  first  part;  Peter 
Remson,  Thomas  Lawrence,^and  Benjamin  Smith  of  the  same  city 
merchants,  of  the  second  part;  and  the  several  other  persons 
whose  hands  and  seals  are  hereunto  subscribed  and  affixed,  credi- 
tors of  the  said  Lawrence,  Rapelye  and  Company  of  the  third 
part,  witnesseth;  that  the  said  parties  of  the  first  part,  for  and  in 
consideration  of  the  sum  of  one  dollar,  lawful  money  of  the  United 
States  of  America,  to  them  in  hand  paid  at  or  before  the  ensealing 
and  delivery  of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, and  for  other  considerations,  have  bargained,  sold, 
aliened,  released  and  confirmed,  and  by  these  presents  do  bargain, 
8^1,  alien,  release  and  confirm  onto  the  said  parties  of  the  second 
part,  and  to  their  heirs  and  assigns,  all  and  singular  the  lands, 
tenements,  and  her^itaments  belonging  to  the  said  parties  of  the 
first  part,  jointly,  situkte  in  the  State  of  Georgia,  or -in  the  State 
of  Alabama;  and  the  reversion  and  reversions,  remainder  and  tc^ 
maiDders,  rents  issues  and  profits  thereof,  and  all  the  right,  tille» 
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T  isio*    among  whom  were  Lawrence,  Rap^lye,  &  Co.  to  compound 
f^^  with  the  said  Crowell's  for  a  gross  sum,  subject  to  distribu- 
Robmton      ^^^  among  them  in  proportion  to  their  demands;  that  he 
Rageiye  and    had  done  SO,  and  received  debts  and  notes  payable  to  him 

■  estate,  property,  iDterest,  claim  and  demand  whatsoever,  both  in 
law  and  equity,  of  them  the  said  parties  of  the  first  part,  of,  in 
and  to  the  same,  with  the  appurtenances;  to  have  and  to  hold  the 
same  and  every  part  and  parcel  thereof  with  the  appurtenances, 
unto  the  said  parties  of  the  second  part,  their  heirs  and  assigns 
forever,  as  joint  tenants,  and  not  as  tenants  in  common;  and  all 
deeds,  evidences,  and  writings  concerning  or  touching  the  same: 
In  trust  nevertheless,  and  to  and  for  the  uses  and  purposes  herein- 
after mentioned. 

And  this  Indenture  further  witnesseth ;  that  for  the  aforesaid  con* 
sl^erations,  the  said  parties  of  the  first  part,  have  bargaine<l,  sold, 
assigned,  transferred  and  set  over,  and  by  these  presents  do  bargain, 
sell,  assign,  transfer  and  set  over  unto  the  said  parties  of  the  se- 
cond part,  their  executors,  administrators  and  assigns,  all  and 
singular  the  goods,  wares  and  merchandize,  bills,  bonds,  notes,  and 
other  securities  for  money,  debts,  moneys,  stock  in  trade,  chattels 
and  personal  estate  and  effects  whatsoever,  and  wheresoever,  which 
the  said  paities  of  the  first  part  are  jointly  possessed  of  or  interested 
in,  or  entitled  to  as  partners  of  the  said  mercantile  house  or  firm 
of  Lawrence,  Rapelye  and  Company,  and  not  otherwise;  t<^ether 
witli  all  Books  of  account,  voilchers  and  other  papers  in  any  wise 
concerning  the  same;  and  all  the  estate,  right,  title,  interest,  clfum 
and  demand  whatsoever  of  the  said  parties  of  the  first  part,  of  in 
and  to  the  same.  To  have  and  to  hold  the  same  to  the  said  par- 
ties of  the  second  part,  and  the  survivors  and  survivor  of  them, 
and  their  or  his  assigns,  and  to  the  executors  and  administrators  of 
such  survivor  for  ever: .  In  tnist  nevertheless,  and  to  and  for  the 
uses  and  purposes  hereinafter  mentioned.  That  is  to  say,  upon 
the  trust,  with  all  convenient  speed,  to  sell  and  dispose  of  and 
convey,  all  the  said  real  and  personal  estate  and  property  hereby 
conveyed  and  assigned,  at  such  prices,  and  on  such  terms  as  the 
said  parties  of  the  second  part,  or  the  survivors  or  survivor  of  them, 
or  the  executors  or  administrators  of  such, survivor,  may  deem 
expedient;  and  to  collect  in  the  discretion  of  the  said  parties  of 
the  second  part,  the  survivors  or  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  the  said  debts,  or  sums  of 
money,  and  all  other  the  premises  hereby  asngned:  And  out  of 
the  trust  moneys  which  shall  come  into  their  or  his  hands,  or  ihe 
hands  of  either  of  them  therefrom,  in  the  first  place  to  retain  and 
re-imburse  themselves  all  costs  charges  and  expenses  whatsoever, 
which  they  respectively  shall  or  may  sustain,  expend  or  be  put 
to,  in  preparing  these  presents,  or  in  and  about  the  execution  of  liie 
trusts  hereby  reposed  in  them,  or  otherwise  relating  thereto: 
And  in  the  second  ^ace,  out  the  residue  of  the  said  trust  moneys, 
from  time  to  time  as  the  same  shall  be  received  in  sufficient  sums, 
fer  distribution^  to  pay  and  satisfy  fiari  fiaaiu,  and  without  pre* 
ference  or  priority,  to  Samuel  Clarke,  of  Augusta,  in  the  State  of 
Georgia^  the  sum  of  three  hondved  debars  due  for  rent  8cc;  iDd 
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in  his  own  name  but  for  their  account;  that  he  had  in  his  '^[j^^wjj- 

hands  81824  82  as  the  share  due  to  Lawrence  Rapelye  ^^jj^,,^ 
&  Co.  or  their  assignees,  out  of  said  fund,  subject  to  a  deduc-  t. 

tion  of  about  g200,  for  his  services  and  expenses  of  col-  ^^JL*"* 

to  such  of  the  several  persons,  or  mercantile  firms,  named  in  the  — — — 
schedule  hereunto  annexed  marked  A,  as  within  thirty  days  from 
the  date  hereof  shall  execute  these  presents,  the  several  debts 
and  responsibilities  or  engagements  referred  to  in  the  said  schedule 
A,  not  exceeding  the  amoimts  set  opposite  their  respective  names 
in  the  said  schedule,  which  the  said  parties  of  the  first  part  now 
owe  to  the  said  persons  or  mercantile  firms,  or  which  the  said  per- 
sons or  mercantile  firms  respectively  may  hereafter  pay  and  dis- 
charge: and  also  to  pay  and  satisfy  in  like  manner  any  interest 
that  has  accinied,  or  may  accrue  on  the  same  amounts  or  any  part 
thereof:  and  in  the  third  place,  out  of  the  residue  of  the  said  ,, 
trust  moneys,  after  the  aforementioned  payment  of  principal  and 
interest,  to  pay  ami  satisfy  as  far  as  the  said  residue  may  suflRce, 
fiari/iamu,  and  without  preference  or  priority,  to  such  of  the  cre- 
ditors of  rhe  said  parties  of  the  first  part  named  op  referred  to  in 
the  schedule  of  debts  hereunto  annexed,  marked  B,  as  shall  with- 
in two  months  from  the  date  hereof  execute  these  presents,  the 
sum.s  mentioned  m  the  said  schedule  B,  opposite  the  names  of  the 
said  creditors;  and  all  interest  due  or  to  grow  due  thereon.  And 
in  the  fourth  place,  alter  the  payment  and  satisfaction  of  the  said 
debts  last  referred  to,  and  the  interest  thereon  as  aforesaid;  then 
out  of  the  residue  of  the  said  trust  moneys  to  pay,  satisfy  and  dis- 
charge all  other  debts  and  responsibilities  not  herein  before  pro- 
vided for,  due  and  owing  from  the  said  parties  of  the  first  part, 
or  which  shall  become  payable  hereafter  to  such  creditors  of  the 
said  parties  of  the  first  part,  jointly  and  not  severally,  as  shall  with- 
in four  months  from  the  date  of  these  presents  have  executed 
the  same,  towards  satisfiction  of  their  respective  debts  proportion- 
ably,  so  far  as  said  residue  will  extend  to  satisfy  the  same.  Pro- 
vided nevertheless,  and  it  ih  hereby  agreed  and  declared,  that  H^ 
said  parties  of  the  second  part  may  em  ploy  such  clerks  and  agents, 
to  aid  them  in  the  execution  of  the  said  trust,  and  at  such  rate  of 
compensation  as  the  said  parties  of  the  second  part,  the  survivors 
or  survivor  of  them,  or  the  executors  or  administrators  of  such 
sun'ivor  may  deem  proper;  and  that  the  said  parties  of  the  second 
part,  the  survivors  or  survivor  of  them,  shall  be  allowed  a  reason- 
able commission  for  their  services  in  the  execution  of  the  trust 
hereby  reposed  in  them,  on  the  said  trust  proceeds  after  deduc- 
ting the  costs  and  expenses  accruing  thereon;  which  commission 
may  be  retained  out  of  any  part  of  the  said  trust  proceeds,  any 
thing  herein  before  mentioned  to  the  contrary  thcrcofnot  withstand- 
ing: and  it  is  further  declared,  that  the  purchaser  or  purchasers 
of  the  !wd  trust  property,  or  of  any  part  thereof,  shall  not  be  in 
any  wise  answerable  for  the  loss,  non  application,  or  misapplica- 
tion of  the  purchase  moneys,  or  any  part  thereof,  bj  the  said  par- 
ties of  the  second  part,  the  survivors  or  survivor  of  them,  or  the 
heirs,  executors  or  administrators  of  such  survivor;  and  that  tae 
said  parties  of  th»  second  part*  the  survivor^  or  survivor  of  them« 

1«  . 
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strvrm9.  lection.  That  in  the  year  1S23,  and  previous  to  being 
garnisheed  in  this  case,  he  received  while  in  New  York,  a 
written  notice  that  the  interest  of  Lawrence  Rapelye  &  Co. 
had^been  assigned  to  Thomas  Lawrence,  for  himself,  Peter 


Robiatott 

T. 

Smitli. 


and  the  executors  or  administrators,  or  heirs  of  such  survivor, 
shall  be  charged,  and  chargeable,  each  respectively  for  hit 
own  acts  and  defaults  only,  and  not  for  the  acts  and  defaults  of  the 
other,  or  others;  and  that  neither  nor  any  of  them  shall  be  charg- 
ed with  or  for  any  sum  or  sums  of  money,  other  than  what  shall 
actually  come  to  his  or  their  hands  by  viitue  of  these  presents, 
nor  with  any  loss  that  shall  happen,  touching  or  concerning  the 
aforesaid  trust  estate,  or  any  pan  thereof,  without  his  or  their  re* 
spective  wilful  default  And  the  better  to  enable  the  said  par* 
ties  of  the  second  part  to  execute  the  said  trusts,  the  said  parties 
of  the  first  pait,  have  hereby  constituted  and  appointed  the  said 
parties  of  the  second  part,  the  sui*v Ivors  and  survivor  of  them,  and 
the  executors  and  administratoi*s  of  such  survivor,  to  be  the  true 
and  lawful  attorneys  and  attorney  of  the  said  parties  of  the  first 
part,  irrevocable,  in  the  names,  place  and  stead  of  the  said  par* 
ties  of  the  first  part,  or  any  or  either  of  them,  but  for  the  uses  and 
purposes  aforesaid,  to  ask,  demand,  sue  for,  recover  and  receive 
from  the  several  debtors  of  the  said  parties  of  the  first  part,  or 
any  other  person  or  persons  having  any  of  the  said  bargained  and 
assigned  premises  in  his  or  their  possession,  or  custody,  all  and 
singular  the  goods,  waives  and  merchandize,  debts,  accounts,  sums 
d  money,  and  other  the  premises  hereby  assigned,  or  mentioned, 
or  intended  so  to  be;  and  on  receipt  thereof,  to  make,  seal  and  de- 
liver in  the  names  of  the  said  parties  of  the  first  part,  or  any  or 
other  of  them,  good  and  sufficient  acquittaiures  and  discharges 
therefor;  and  to  take  any  legal  means  for  the  recovery  thereof; 
and  to  make  any  composition  or  agreement  respecting  the  same, 
or  any  part  thereof  by  arbitration  or  otherwise,  as  they  may  deem 
proper;  and  to  do  all  other  act  and  acts  touching  the  premises,  as 
Hilly  in  every  respect,  as  the  said  parties  of  the  first  part,  or  any 
or  either  of  them  could  do  if  personally  present;  and  one  or  more 
attorneys  under  the  said  parties  of  the  second  part,  the  survivors 
or  survivor  of  them  or  the  executors  or  administrators  of  such 
Borvivor  for  the  purposes  aforesuid,  or  any  of  them,  to  make  and 
aubstitute  aud  at  pleasure  revoke:  and  the  said  parties  of  the  se* 
cond  and  third  parts,  in  consideration  of  the  premises,  and  of  one 
dollar  to  each  of  them  in  hand  paid  by  the  said  parties  of  the  first 

5 art,  at  and  t>efore  the  ensealing  and  delivery  of  these  presents, 
ohereby  for  themselves  respectively,  and  for  their  several  and 
respective  partners,  heirs,  executors  and  administrators,  remise, 
release,  and  for  ever  quit  claim  unto  the  said  parties  of  the  first 
part,  and  each  of  them,  their  and  each  of  their  heirs,  executoia 
and  administrators,  and  every  of  them,  all  and  all  manner  of  ac* 
tions,  cause  and  causes  of  action,  suits,  debts,  bonds,  bills,  notes, 
accounts,  claims  and  demands  whatsoever,  both  at  law  and  in  equi- 
^,  which  against  the  said  parties  of  the  first  part,  jointly  they 
the  said  parties  of  the  second  and  third  parts,  or  any  or  either 
of  them  ever  had,  or  are  now  entitled  to  for  or  by  reason  or 
iKans  of  any  act,  matter,  cause   or  thing  whatsocyer,  from 
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Remson  and  Benjamin  Smith,  requiring  him  not  to  pa^  tv  ^JSH^)^'. 
any  other  person  than  one  of  those  mentioned,  the  moneys 
which  he  then  had,  or  might  afterjvards  receive  on  account       ^  ^** 
of  said  firm,  unless  authority  was  produced  from  them.    He   ^S!^K  ""* 

from  the  beginning  of  the  world  to  tlie  day  of  the  date    hereof,  ' 

This  assignment  and  the  trusts,  and  matters  therein  contained^ 
and  the  rights,  estate  and  interest  thereby  secured  excepted.  In 
vritness  whereof  the  said  parties  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  herein  written. 

AUmorandum,  It  is  expressly  declared  to  be  the  meaning  and 
intent  of  the  foregoing  presents,  that  the  release  and  (juit  cl^oi 
contained  therein,  ^id  thereby  made  to  the  said  parties  of  th# 
first  part,  shall  not  be  construed  or  taken  to  operate  upon  or  ex- 
tend to  any  promissory  note  or  notes,  or  bill  or  bills  of  exchange 
which  have  been  made  payable  or  indorsed  to,  or  have  come  into 
the  hands  of  any  person  of  persons,  or  mercantile  firm,  (who  shall 
execute  these  presents)  as  agents  or  attorneys  for  others,  and  have 
been  indorsed  or  negotiated,  or  transferred  by  the  said  agents  or 
attorneys,  or  any  of  them;  but  the  liability  of  the* said  parties cf 
the  first  part,  and  each  and  every  of  them  on  the  said  notes  or  ^lU 
of  exchange  respectively,  to  the  true  owners  thereof,  and  to  tke 
several  parties  thereto,  shall  remain  wholly  unaflfected  and  uirim* 
puired;  notwithstanding  the  execution  of  the  foregoing  presents  by 
such  agent  or  agents,  any  thing  in  the  said  assignment,  orlbtegot- 
ing  presents  contained,  to  the  contrary  notwitl^anding. 

Sealed  and  delivered  (Sigaed) 


in  the  presence  of 
Maria  J.  Ltttrenee, 
Thomat  Lawrence^ 
By  Daniel  Rapelye  and  WilUam  R. 
Smith  io  the  presence  of 
8.  P.  Gregory,    Jeromut  Rapti^ 

Witnesses  to  the  signatures 

oi'ihc  assignees 
Pierce  V.  C,  Miller, 
Samuel  A*  Miller 


Jno.  T.  Lawrence, 
Daniel  Rapelye, 
WiB.  R.  Smitb, 

Thos.  Lawrence, 
Benj.  Smith, 


£^2,1823. 


2, 

2, 

I 


M 
W 


M 


Henry  Thomas  $11,433  02  [«0a/] 
Benj.  Smith,  trantactinff  bu* 
»iness  under  the  firm  M 

Dnnton  6l  Smith, 

Thomas  Lawrence, 

John  F.  Lawrence, 

Thomas  G.  Casey, 

Abrahun  Riker,  trantMlitig 
businesa  tinder  the  fina  or 

Abraham  RikeK,^  Co.        t'^'^ 

John  Penfold, 

Wm.  Penfold, 

George  Sharp, 

James  N.  TuttJ^ 

Thomas  Tileston, 

John  Herriman, 

Egbert  Davis, 

John  Wells, 

Thomas  Van  Antwerp, 

Parish  Holbrook,  ^  Co.  by 

^y.  Parish,  for  $1116  36-100 

in  the  first  class.  [maQ 

Darid  J.  Boyd  AQ».ty 

DaridJ.  BoYd, 

Payne  Sponord, 

Peter  RemtoOf 


tetd 

jeai 

$eci 

M 

[ieal 
[$eai 
tetU 
'§eai 
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JT7LT  i«»t-    further,  stated,  that  about  two  thirds  of  the  amount  then  is 

^"^^"y^^^  hand  had  been  collected  since  he  was  garnisheed;  and  that 

Robinton     ^^j.^  would  be,  when  collected,  afurther  fund  liable  to  dif* 

RapeiTeand    tribution  in  the  same  manner  as  the  fund  now  in  hand. 
Smith.       ..«__________^__^____^_ 

■       SepL  9,  1823.  Samuel  Hickok,  [9^//^ 

^   13,    •*  Caleb  Hopkini*  Inai} 

Witneses  to  the  "iniatnres  of 
Ber^amin  SmUh,  Thonuu  Law- 
renee^  Thomas  U.  Catey,  Jokm 
F»  Lawrence^  Abrahean  Riker^ 
JoknFe^fold,  Wm.  Pei^oUL 

Schedule  A,of  credUon,  debt9  and  reffionaibiiities  or  enga^emettt9^ 
referred  to  in  the  annexed  aasigninent. 

T.  &  J.  F.  Lawrence  &  Co.  for  exchanged 
IMtper,  2^6463 

Dow       for  endorsements  of  notes,  5451  91 ' 

J5 — — — 3i;913  91 

Henrf  Thomas  for  exchanged  paper,  11,431  00 

Dunton  &  Smith  for                           ditto,  10,12400 

Herriman  &  Davis  for                       ditto,  5001 00 

J.  &  L.  Van  Antwerp  for                  ditto,  2600  00 

Abraham  Riker,  8c  Co.  {k»              ditto,  4627  39 

J.  &  W.  Penfold  for                         ditto,  g45ri  62 

Do.        for  money  collected,  219  B5 

«         «  .  4r914r 

Peter  Remson  for  endorsements  in  the 

name  of  Peter  Remson  &  Co.  g47100  00       • 

Peter  Remson  for  bonds  to  the  Custom 

House,  1310  00 

Do.    as  security  to  the  Bennet  estate,  5000  00 

Do.    for  money  lent  by  him,  2000  00 

55410 

David  Boyd  &  Co,  for  money  collected,  231  65 

SpofTord,  Tilliston  &  Co.  for  ditto  ^441 7$ 

and  JS453  70,  895  45 

Shaip  &  Tuttle  for  ditto,  567  23 

Parish,  Holbrook,  &Co.  for        ditto,  1116  36 

John  Wells  for  Stock  of  the  Pacific  Insu- 
rance Company  transferred  by  him, 
and  pledged  or  appropriated  for  debts 
of  Lawrence,  Rapelye  &  Co.  16,000  00 

Rapdye,  Bennet  &  Co.  for  money  collected.  looo  00 


gl45,709  47 
JOHN  T.  LAWRENCE. 
Schedule  B.  oferedUore  and  debts  referred  to  in  the  annexed  a 

eignment. 
Adrian  Van  ShidereQ,  {8203  30 

Instate  of  Richard  Lawrence,  9046  79 

•MBwn  Remson,  5513  9^ 
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The  assignees  of  Lawrence  Rapelye  &  Co.  appeared  by  y ^JiT^UJ^^ 
their  counsel;  and  due  notice  by  publication  having  been      ^1,1,^,0^ 
given  to  the  defendants  in  the  attachment,  and  they  failing  y. 

to  appear,  the  plaintiff,  at  March  term,  1S27,  moved  tnc   ^^^"^ 

Adrian  Van  Sinderen  and  William  Law-  :      • 

rence.  Guardians  of  Richard  Lawrence 

.and  Isaac  Lawrence,  sons  of  Richard 

Lawrence,  deceased.  S493  11 

William  Lawrence,  1829  22 

Thomas  R.  Lawrence,  3678  26 

Ulpian  Van  Smderen,  4558  49 

E.  A.  Underhill,  100 

Caleb  Hopkins,  1187  05 

Estate  of  Gillespie  and  CampbeU,  1613  25 

Creditors  of  Russell,  6c  Co.  1864  63 

Samuel  Hickok,  1224  21 


Statk  or  New- York,  <.  »• 

0O« 


^2,41127 
JNO.  T,  LAWRENCE. 

City  and  County  oj  Nevf ''York t     ^ 

On  this  thirtieth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twentj'-three,  before  me  Robert  L. 
Wilson,  a  commisMoner  in  and  for  the  City  and  County  of  New- 
York,  duly  authorised  to  take  the  proof  and  acknowledgement  of 
Deeds,  &c.  personally  came  and  appeared  Seth  P.  Gregory  of  the 
said  city,  ^to  me  known,)  who  being  by  me  duly  sworn  according  to 
law,  on  his  oath  did  say,  that  he  was  present  and  did  see  Daniel 
Rapelye  and  William  R.  Smith,  known  to  him  to  be  the  same 
persons  described  in,  and  who  executed  the  within  indenture  of 
assignment,  duly  execute  the  same,  for  the  uses  and  purposes 
therein  contained;  and  that  he  the  said  Seth  P.  Gregory,  together 
with  Jeromus  Rapelye,  became  subscribing  witness  to  such  exe- 
cu^on.  All  which  being  to  me  satisfactory  proof  of  the  due  exe- 
cution of  the  said  Indenture  of  assignment  by  the  said  Daniel 
Rapelye  and  William  R.  Smith,*and  there  appearing  no  other 
inatenal  erasures  or  interlineations  therem,  except  those  noted 
I  do  allow  the  same  to  be  recorded. 

(Signed)        ROBERT  L,  WILSON,  Commimoner,  ^c. 

State  of  New-York,  *> 

City  and  County  ofMrw-York.     3  '*' 

On  this  thirty-firat  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty  three,  before  me  Robert  L,  Wil- 
son a  Commissioner  in  and  for  the  city  and  county  of  New-York, 
duly  authorised  to  take  the  proof  and  acknowledgement  of  Deeds, 
&C.  pers(mally  came  and  appeared  Maria  J.  Lawrence  of  the  said 
city  (to  me  known,)  who  being  by  me  duly  sworn  according  to 
law,  on  her  oath  did  say,  that  she  was  present  and  did  see  John 
T.  Lawrence,  known  to  her  to  be  the  same  person  described  in, 
and  who  executed  the  within  indenture  of  assignment,  duly  exe- 
cute the  same,  for  the  uses  and  purposes  therein  contained;  and 
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JULY  WW.     Court  for  judgment  by  default  against  the  defendants^  and 

^^ry^^"^"^  also  for  judgment  against  the  garnishees  on  their  statements 

KobmsoB      gj^j^    j^^^  ^^  Court,  being  of  opinion  that  the  deed  of  as- 

Rapciyo  and   signment  referred  to  and  produced,  and  the  notice  tliereof 
Smith.        given  by  the  assignees,  protected  the  debts  m  the  hands  of 
*"~"^"""~  the  garnishees,  overruled  said  motions,  discharged  the  gar- 
nishees and  rendered  jxidgment  for  costs  against  theplaiQo 
tiff. 

RobinsoUj  assigned  the  judgment  of  the  Court  below  for 
error,  alleging  several  reasons  why  it  should  be  reversed* 

Van  de  Graapf,  for  the  plaintiff  in  error.  Our  attach- 
ment was  levied  on  ch/)sesin  action  of  the  assignors,  not 
assignable,  either  by  the  principles  and  policy  of  our  own 
laws,  or  by  those  of  New  York.  Consequently,  the  legal 
interest  in  the  rights  and  credits  attached  still  remained  in 
the  defendants,  after  the  assignment;  and  at  latOy  the  gar- 
nishees must  be  regarded  as  the  debtors  of  the  defendants, 
up  to  the  time  of  the  levy  of  our  attachment  A  Court  of 
law  merely,  cannot,  without  invading  the  province  and 
peculiar  jurisdiction  of  a  Court  of  Chancery,  take  notice  of 
the  assignment  of  balances  due  upon  mere  open  running  ac- 
counts; and  the  assignor  to  whom  such  balances  are  due,  is 
regarded,  at  lawy  as  the  creditor,  after  the  assignment: 
otherwise,  surely,  in  an  action  by  the  assignee  of  a  chose 
in  action,  not  negotiable,  the  defendant  would  not  be  per- 
mitted to  set  off  a  demand  due  to  him  from  the  legal  plain- 
tiff; but  this,  the  defendant  would  in  all  cases  be  allowed  to 
do;  and  he  would  thereby  in  effect  defeat  the  assignment, 

«7TermRep.  to  satisfy  a  debt  due  from  the  assignor.* 

^'     nil         '^^'^    ^^^  ^^  assignment  was  made  in  New  York.     It 

^^         transfers  the  whole  estate  of  the  assignors  in  Alabama,  real 

and  personal,  to  the  assignees:  the  very  property  upon 

that  she  the  said  Maria  J.  Lawrence  became  a  subscribing  witness 
to  such  execution.  All  of  which  being  tome  satisfactory  proof  of 
the  due  execution  of  the  said  Indenture  of  assignment  by  the  said 
John  T.  Lawrence,  and  there  appearing  no  material  erasures  or 
interlineations  therein^  except  those  noted,  I  do  allow  the  same 
to  be  recorded. 

(Signed)        KOBERT  L.  WILSON,  Commiasiontr,  ISTc. 

Recorded  in  the  Office  of  Register  in  and  for  the  city  and  county 
of  New-York  in  Lib.  172  of  Conveyances,  page  309,  on  tlieSlst 
day  of  December,  1823,  at  half  past  one  o'clock,  P.  M.  Jilxam- 
cxamined  by  JAS.  W.  LENT,  EegisW. 

Endorsed  Lawrence,  Rapelye,  8c  Co,  to  Peter  Remson  and 
others,    A  tree  Copy. 

AUCS  FLOYD,  Public  J^otary. 
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which,  principally,  their  credit  was  acquired  and  sustained  yJ^^^^^J^^*, 
here.  Its  object  is  also  to  prefer  New  York  creditors,  to  ^\^^^^^ 
the  exclusion  of  creditors  elsewhere.,    Now  although  our  v. 

Courts  perhaps  would  not  hesitate  to  carry  into  effect  the  Rapciye  and 
provisions  of  this  deed,  as  to  all  persons  who  are  parties  to  *"' 
it,  they  would  surely  not  be  required  to  enforce  its  provis- 
ions against  our  own  citizens,  not  parties  to  it  The  legal 
right  of  an  insolvent  debtor  to  prefer  a  particular  creditor, 
or  class  of  creditors,  is  not  disputed;  but  the  mode  in  which 
this  right  is  attempted  to  be  exercised,  ought  to  he  unex- 
ceptionable. It  ought  to  be  with  the  knowledge  and  con- 
sent of  the  creditor  intended  to  be  preferred;  a  direct  as- 
signment of  specific  property  to  pay  a  specific  debtor  debts; 
and  it  should  be  done  without  incurring  unnecessary  and 
heavy  expenses  and  charges  upon  the  debtor's  estate.  But 
this  deed  was  execuied  by  the  assignor  without  the  knowl- 
edge or  consent  of  even  the  preferred  creditors;  and  their 
number  and  the  amount  of  their  demands,  as  well  as  the 
value  of  the  property  transferred,  is  wholly  unspecified. 
The  expenses  which  must  necessarily  be  incurred  in  effec- 
tuating the  provisions  of  the  deed,  cannot  but  be  very 
large;  the  funds  consequently  which  ought  to  be  exclu- 
sively appropriated  to  the  payment  of  the  debts  of  the  de- 
fendants, are  unnecessarily  diminished  and  wasted  away. 
This  assignment  being  a  contract  made  in  New  York, 
between  citizens  of  New  York,  our  Courts  will  lend  their 
aid  to  effectuate  its  provisions,  as  against  any  person  what- 
ever, only  from  the  principles  of  comity.  Would  it  not 
be  carrying  the  principle  too  far,  to  support  the  deed  against, 
and  to  the  ruin  of  our  citizens?  Lord  Mansfield,  m  the 
case  of  Le  Chevalier ^  assignee  of  Dormer  v.  Lynchy^  ^l  D^n-Rgp^ 
seems  to  have  been  careful  in  the  choice  of  his  terms.  He  169. 
says  "In  Scotland,  they  permit  assignees  of  a  bankrupt  in 
England  to  sue  for  money  owing  to  the  bankrupt  in  Scot- 
land; but  only  where  their  own  citizens  would  not  be  thereby 
exposed  to  unjust  injury/'  Mansfield  further  observes, 
that  it  has  been  determined  at  the  cockpit ^  that  bills  by 
English  assignees  maybe  maintained  in  the  plantations 
upon  demands  due  to  the  bankrupt's  estate.  But  if  in  the 
mean  time,  after  the  bankruptcy,  and  before  payment  to 
the  assignees,  money  owing  to  the  bankrupt  out  of  Eng- 
land is  attached,  bona  Jide^  by  regular  process,  aceording 
to  the  law  of  the  place,  the  assignees  in  such  case  cannot 
recover  the  debt "  By  the  laws  of  Scotland,  all  effects 
of  a  foreign  bankrupt,  situated  in  Scotls^nd,  are  secured  for 
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^^^utYi8».    the  benefit  of  Scottish  creditors;  and  in  turn,  they  will  not 

in  England,  permit  a  Scottish  creditor  to  come  in  under 

y.  the  assignment  for  a  share  of  the  bankrupt's  estate,  unless 

^g«lye*nd   their  priorities  at  home  be  relinquished.     That  an  assign- 

|__  ment  under  the  bankrupt  laws  of  a  foreign  State,  would  not 

be  supported  here  against  our  own  attaching  creditors,  can- 
not at  this  day  be  controverted  upon  principle  or  author- 

a  Topham  ▼.   ity.« 

fcSSS^Rcp.  ^^^  objection  to  voluntary  assignments  like  this,  is, 
229,20 iohns.  that  they  may  be  used  in  aid  of  foreign  bankrupt  laws,  and 
f  ^ou^  170*  >f  c^^orced  here  against  our  own  creditors,  every  foreign 

4  Day's  Rep!  bankrupt  may  establish  and  dictate  to  our  citizens,  an  in- 
^p- Jg?*"*'  dividual  bankrupt  law  of  his  own.     Support  this  assign- 

5  Crancii  289.  ment  against  pur  attaching  creditors,  and  you  send  our  own 
4  J^Toh*  ^^^^^®"^  abroad  to  collect  their  debts:  you  permit  interest- 
Rep.  460.     *  ed  foreign  merchants  to  change  the  party  liable,  and  no 

summary  mode  of  redress  against  fraudulent  assignees  ex- 
ists in  such  cases,  as  in  cases  of  bankruptcy.     Nor  can  it 
be  expected,  in  general,  that  such  voluntary  assignments, 
where  the  assignees  are  chosen  by  the  bankrupt  himself, 
wiU  be  conducted  with  the  same  propriety  and  justice,  aa 
assignments  under  the  foreign  bankrupt  laws.     It  would 
consequently  be  more  dangerous  for  our  Courts  to  sustain 
voluntary  assignments  like  the  present,  than  to  adopt  and 
dlDaVsRep.  enforce  the  bankrupt  laws  of  foreign  States.*    Voluntary 
Ren.  144!"*^  assignmentsin  England  of  the  character  of  the  one  now  under 
13  Mass.  Rep.  consideration,  are  void,  because  they  operate  against  thepoli- 
Rep.5^552;  ^y  ^'  ^^®  bankrupt  laws.     They  should  be  held  void  here, 
when  made  abroad,  because  they  operate  against  the  policy  of 
our  attachment  laws,  which  allow  a  citizen  to  attach  the 
effects  here,  of  a  non  resident,  to  satisfy  his  demands. 

The  deed  of  assignment  itself  is  void  and  fraudulent  as 
to  creditors.  An  assignment  made  of  all  the  effects  of  the 
assignor  is  fraudulent  if  it  reserves  a  trust  to  the  assignor. 
Now  the  assignment  in  question  contains  a  trust  for  the 
benefit  of  the  assignors;  the  effects  assigned,  are  according 
to  the  deed  of  assignment,  to  be  appropriated  to  the  pay 
ment  of  such  creditors  as  shall  sign  the  deed,  release,  &c. 
in  certain  periods  mentioned.  No  creditors  who  do  not 
make  themselves  parties  to  the  deed  and  release,  are  to  be 
paid  any  thing.  Now  suppose  no  creditor  chooses  to  ac- 
cept the  terms  offered  in  such  an  assignment,  or  only  a  few^ 
upon  a  secret  understanding,  and  whose  debts  would  con- 
sume but  a  small  share  of  the  property  assigned,  I  would 
ask  if  the  property  assigned,  or  the  surplus,  would  not  be 
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hell!  by  the  pssiii^necs  for  the  u.se  of  tlie  assi«;nors?  If  an  ^  ''i^JJI!** 
assignment  like  the  present  could  be  supported,  it  would 
be  easy  to  place  property  out  of  the  reach  of  creditors;  only 
assign  your  effects  to  a  pliant  trustee,  upon  an  agreement  R«p^eiye  tiwl 
with  all  your  creditors  except  the  one  intended  to  be  "** 
fleeced,  that  they  will  not  become  parties  to  the  deed,  and 
then,  if  the  terms  prescribed  in  the  deed  be  so  unreasonable 
that  the  intended  victim  will  not  accept  them,  the  proper- 
ly assigned,  no  matter  where  it  may  be  situated,  is  effectu- 
ally put  beyond  his  reach. 

The  proof  of  the  execution  of  the  instrument  is  insuffi- 
cient to  authorize  this  Court  to  recognize  it;  the  making, 
ficaling  and  delivery  of  the  deed,  is  not  established  accord- 
in  52;  to  the  rules  of  law. 

HiTcncoGK  and  Elliott,  for  the  defendants  in  error, 
argued  that  the  deed  of  assignment  was  not  void  or  fraud-      ..    . 
ulent  in  law,  and  that  a  debtor  could  legally  prefer  one  ere-    Brooks, 
ditor  to  another;'*  that  wherever,  according  to  the  English    r-o^'**!!!:  ^^ 
authorities,  assignments   not  fraudulent  in  point  of  fact    v!  assi^fnccs 
have  been  set  aside,  in  consequence  of  the  preference  giv-    ofingraham, 
en  by  the  debtor  in  embarrassed  or  insolvent  circumstan-    4i2!*3Johnli. 
ces,  Xjo  a  particular  creditor  or  creditors,  it  was  in  cases  in    5,*T'7^'  ^jq 
which  their  Courts  invariably  assumed  the   position  that 
the  assignment  was   executed  contrary  to  the  spirit  of,  or 
in  contravention  of  the  provisions  of  the  bankrupt  law  of 
England;^  that  issues  not  having  been  tendered  to  contro-    nrow"  ^ 
vert  the  shewing  made,  or  the  facts  stated  in  the  answer  of   ^  East.  125. 
the  garnishees,  tliat  all  the  facts  stated  in  the  answer  were    v"&*rant^  ^' 
to  be  taken  as  true,*  and  that  therefore  the  plaintiffs  were    5  Term  530. 
precluded  from  contending  that  the  parties  were  under  any  'j^anfVstew- 
legal  disability,  or  that  the  deed  was  not  duly   executed,    »rtsR.o. 
or  that  it  was  not  supported  by  adequate  consideration,  or 
in  a  word,  that  it  was  fraudulent;  because  the  answer  was 
not  traversed.     They   further   argued,  that  no  judgment 
could  be  rendered   against  the  garnishe(is,  nor  against  tlie 
defendants  in  attachment,  because,  unless  the  garnishees 
were  liable,  the  process  of  attachment   being  a  proceeding 
in  renij  there  was  nothing  subject  to  the  atUichment  upon 
which  a  judgment  could  be   legally  predicated;*^  and  that 
therefore,  the  judgment  should  bo  affn-med. 

Kelly,  in  conclusion. 

The  cause  was  argued  at  the  July  term,  1S28,  of  the 
Court,  and  held  under  advisement,  and  after  a  second  argu- 
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ment  at  lliis  term,  the  opinion  of  the  majority  of  the  Court 
was  delivered 

By  JUDGE  COLLIER.  On  the  answers  of  the  gar- 
nishees,  the  plaintiffs  moved  the  Court  below  for  a  judg- 
ment against  them ;  which  motion  was  overruled,  and  a 
judgment  rendered  by  which  they  were  discharged.  The 
correctness  of  which  judgment  is  now  assigned  for  error. 
In  determining  this  question,  two  points  are  presented: 
1.  The  legality  of  the  deed  which  accompanies  the  answer 
of  Messrs  G.  G.  &  Co.  2.  The  extent  and  effect  of  its  op- 
-c  rations. 

The  counsel  of  the  plaintiff  insists,  that  the  deed  cannot 
be  recognized  as  valid,  and  that  it  is  a  fraud  in  law  upon 
the  creditors  of  the  assignors  who  have  not  executed  it,  for 
•these  causes: 

1st.  Because  there  is  no  proof  of  execution  by  the  as* 
signers,  trustees,  or  any  of  the  creditors,  nor  of  the  delivery 
of  the  property  conveyed. 

2d.  iJecause  there  is  no  specific  description  of  the  lands, 
personal  estate,  notes,  accounts,  &.c.  and  the  debts  propos- 
ed to  be  secured. 

3d.  Because  it  gives  a  preference  to  some  of  the  credi- 
tors over  others. 

4th.  Because  it  is  in  itself  the  making  of  a  bankrupt  law, 
for  tlie  benefit  of  the  assignors. 

We  are  inclined  to  the  opinion  that  the  deed,  for  any 
thing  appearing  on  its  face,  is  valid  at  law,  without  an  ex- 
ecution of  it  by  any  of  the  creditors  of  the  assignors.  Jt 
conveys  all  their  property,  without  an  estimate  of  its  value, 
for  the  payment  of  three  hundred  dollars  to  Samuel  Clark, 
and  then  to  such  other  creditors  as  might  execute  it;  no  act 
is  required  to  be  done  by  Clark,  to  entitle  him  to  the  ben- 
efit of  the  deed,  but  as  to  him,  the  deed  becomes  immedi- 
ately operative  on  its  execution  by  the  assignors.  Nor  is 
it  considered  of  the  essence  of  the  deed  that  the  trusteeg 
should  have  executed  it,  or  assented  to  the  trust;  if  they 
had  refused,  equity  could  appoint  others  in  their  stead,  with 
all  powers  which  the  deed  conferred." 

But  the  deed  purports  to  have  been  executed  by  the  as- 
signors, assignees,  and  some  of  the  creditors;  and  were  it 
necessary,  we  might  presume  an  execution  by  all  the 
parties  whose  names  appear,  and  more  especially  by  the 
creditors,  as  it  is  for  their  benefit.*  It  is  however  unneces- 
sary to  resort  to  presumption,  for  the  answer  of  the  gar- 
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irisheesmust  be  regarded  as  strictly  true;  and  even  If  the     JVhxim. 
deed  be  disregarded,  no  judgment  can  be  rendered  against  ^^^^C^^ 
them  on  their  answers,  because  they  state  they  have  been  v. 

advised  that  the  assignors  have  transferred  their  claims   lUpelye  and 
against  them.     We  must  take  the  assignment  to  have  been  * 

legal,  unless  its  illegality  appeared  from  the  answers,  or 
from  the  deed  accompanying  them,  or  had  been  made 
manifest  by  the   finding  of  a  jury  on  an  issue  taken  o^ 
the  answers.     Thia  doctrine  was  settled  by  this  Court 
in  ^lien  v.  Morgan,  at  January .  term,  1S27.     And  as 
no  issue  was  taken  on  the  answer   of  the    garnishees, 
if  it  were  necessary,  from  the  circumstance  of  the  deed 
appearing  to  have  been   executed,   we  would  presume 
a  delivery  of  the  property  conveyed,  as  it  recites  the  fact 
But  here  the  doctrine  of  presumption  need  not  be  invoked, 
for^np  delivery  has  been  made,  the  rights  of  the  assent- 
ing creditors  cannot  be  prejudiced,  unless  they  dispens*l 
with  it,  or  did  some  other  act  from  which  fraud  is  inferable.  V 
No  act  of  the  trustees  can  affect  the  assenting  creditors,  un-  f 
less  they  in  some  degree  contributed  to  it;  because  the  p 
trustees  are  only  agents  for  the  assignors. «   The  facts  so  far  '•^  Whca.55«^ 
as  developed  by  the  record,  discover  no  improper  conduct  * 
by  Ike  assenting  creditdrs.  / 

With  regard  to  the  generality  of  description  of  the  pro* 
perty  conveyed,  and  of  the  debts  intended  to  be  secured, 
this  cannot  be  held  to  invalidate  the  deed.  However  pro- 
per it  might  be  to  require  a  specific  description  of  property, 
where  a  conveyance  is  made  for  the  security  of  a  particular 
debt,  that  it  miaht  appear  that  tlie  security  was  not  largely 
disproportionea  in  vidue  to  the  amount  of  the  debt,  we- 
shouW  hesitate  before  we  could  say,  that  that  circumstance, 
would,  of  Use//,  avoid  such  a  deed.  But  where  a  debtor 
conveys  his  entire  property  for  the  benefit  of  all  his  credi- 
tors, we  are  unable  to  discover  any  sensible  reason  why  he 
should  particularize  each  object  As  every  thing  is  given, 
it  wil^  not  be,  to  be  distinguished  from  other  property; 
and  as  it  is  granted  for  the  payment  of  all  the  creditors,  it 
cannot  be  objected  that  it  is  greatly  disproportioned  to  the 
debts  of  those  who  have  come  in  under  the  deed.  Nor 
have  we  been  able  to  discover  any  reason  why  the  lands 
conveyed  should  be  described  by  metes  and  bounds;  they 
can  be  identified  by  the  title  papers,  which  it  is  presuma- 
ble were  in  the  possession  of  the  assignors;  and  when  the 
trustees  have  made  out  a  title  in  the  assignors,  they  can  use 
the  deed  as  evidencing  an  assignment  of  that  title  to  them- 
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selves.  But  even  suppose  the  title  would  not  be  good  at 
law,  the  powers  of  Chancery  mifi;ht  be  invoked  against  the 
assignoiiJ,  by  a  purchaser  from  the  assignees,  and  a  decree 
obtained  for  a  more  perfect  conveyance.  It  is  even  enough 
if  the  deed  passes  the  equitable  interest  in  the  lands;  it  is 
now  well  settled  that  such  interests  shall  at  law  be  protect- 
ed from  attachment. 

It  is  a  well  ascertained  rule  of  law,  that  the  right  of  the 
'clebtor  to  control  his  property  is  full  and  complete,  and  not 
subject  to  restraint  by  law,  until  the  creditor  acquires  a 
lien  upon  it.«  In  countries  where  bankrupt  laws  obtain,  a 
different  rule  of  jurisprudence  prevails;  it  is  there  held, 
,thatthe  effects  of  the  bankrupt  must  be  distributed  among 
his  creditors  according  to  the  provisions  of  a  certain  law, 
and  that  a  distribution  upon  any  other  scale,  would  be  a 
fraud  on  it,  and  consequently  void.  -^ 

The  right  of  the  debtor  to  dispose  of  his  property  being 
tlien  uncontrolablc  by  law,  where  there  is  no  lien  already 
attaching  in  favor  of  the  creditor;  it  follows  necessarily  that 
he  may  secure  the  debt  of  one  creditor  in  preference  to  an- 
other, and  that  the  security  given  cannot  be  prejudiced  by 
the  insolvency  of  the  debtor,  if  the  creditor  has  not  acted 
improperly  in  obtaining  it  ^ 

That  the  deed  is  the  making  of  a  bankrupt  law,  for  the 
benefit  of  the  assignors,  is  an  argument  wnich  we  think 
cannot  be  well  founded.  Before,  with  any  degree  of  jus- 
tice, it  can  be  assimilated  to  a  law,  it  would  be  proper  to 
shew  that  it  was  compulsory  upon  the  creditors:  this  we 
apprehend  will  not  be  insisted  on.  The  creditors  may  or 
may  not  assent  to  its  provisions;  if  they  yield  their  assent, 
they  must  be  paid  as  it  directs,  if  tliey  withhold  it,  they 
can  only  look  to  the  property  conveyed  after  the  debts  of 
the  assenting  creditors  are  satisfied.  This  objection,  wc 
conceive,  acquires  no  weight  from  the  fact,  that  the  assent 
of  the  creditor  operates  a  release  of  the  liability  of  the  as- 
signors from  payment,  on  a  deficiency  of  property  for  that 
purpose;  for,  as  already  remarked,  he  is  not  forced  to  as- 
sent It  seems  to  be  the  better  opinion,  tliat  a  debtor 
may  indirectly  exercise  a  coercion  over  his  creditors,  by 
requiring  tliem,  if  they  take  a  benefit  under  the  deed, 
to  give  a  release.*  The  commentator  refers  .to  authori- 
ty, and  none  that  we  have  seen  maintains  the  converse  of 
the  position. 

The  counsel  of  the  plaintiff  insist,  that  the  assignors  had 
no  greater  control  over  their  property,  without  the  juriidic- 
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lion  of  New- York,  than  the  law  has  in  England  over  the 
estate  of  a  bankrupt.  In  answer  to  this  argument,  it  may 
he  pro])cr  to  shew  how  far  a  sequestration,  by  a  commis- 
sion of  bankruptcy,  operates  upon  the  estate  of  the  debtor. 
The  law  in  relation  to  bankruptcy  is  municipal  in  its  char- 
acter, owing  its  force  and  operation  to  the  Legislature  of 
the  particular  country,  and  not  dependant  upon  any  rule 
-adopted  by  the  community  of  nations  for  the  adjustment  of 
commercial  intercourse;  hence  it  follows,  that  its  influence 
is  limited  to  the  government  that  adopts  it,  and  that  it  can- 
not operate  upon  the  citizens  of  another  nation,  that  has  had 
no  agency  in  its  enactment,  and  can  never  have  assented 
to  it,  as  forming  rules  for  judicial  action  within  its  sove- 
reignty. In  this  view  we  are  well  sustained. «  Lord 
Kames,  in  his  ''Principles  of  Equity,^'  *in  discussing  the 
question  as  to  the  effect  and  extent  of  the  English  bank- 
rupt laws,  says,  "law  cannot  force  the  will, nor  compel  any 
man  to  make  a  conveyance.  In  place  of  a  voluntary  con- 
veyance, when  justice  requires  it  to  be  granted,  all  that  the 
legislature  c^n  do,  is  to  be  themselves  the  disposers:  and 
it  is  evident  that  their  deed  of  conveyance  cannot  reach 
any  subject,  real  or  personal,  but  what  is  within  their  terri- 
tory." In  Harrison  v.  Steeny,  «  Chief  Justice  Marshall 
fays,  "the  bankrupt  law  of  a  foreign  country  is  incapable 
of  operating  a  legal  transfer  of  property  in  the  United 
States."     Other  authorities  are  to  the  same  point, << 

Having  shewn  the  extent  of  the  influence  of  an  assign- 
ment by  positive  law  upon  the  estate  of  the  debtor;  we  pro- 
pose next  to  inquire,  whether  there  be  any  analogy  between 
5uch  an  assignment,  and  one  made  by  the  debtor  himself. 
In  respect  to  the  right  of  the  owner  to  control  his  property, 
it  is  assumed  as  a  correct  rule,  that,  in  time  of  peace,  per- 
sonal property  has  no  locality ;  and  that  therefore  it  is  com- 
petent for  him  to  dispose  of  it  by  any  legal  conveyance, 
though  it  may  at  the  same  time  be  without  the  country  of 
his  residence,  or  the  place  where  the  conveyance  was  ex- 
ecuted. A  different  rule  might  seriously  affect  trade,  and 
would  require  an  inhibition  upon  the  transfer  of  pro- 
perty to  an  impolitic  extent.  Lord  Kames,  in  his  *'Prin- 
ciples  of  Equity, "<?  speaking  of  the  distinction  between  a 
transfer  by  the  party  himself  and  of  a  commission  ol  bank- 
ruptcy, says  *'the  former  has  no  relation  to  place:  the  lat- 
ter, on  the  contrary,  has  the  strictest  relation  to  place,  and 
reaches  not  lands  or  moveables  car^ra  territoriumJ'^  Chan- 
cellor Kent,  in  Holmes  v.  Remson/  and  Chief  Justice  Par- 
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juLY^.  ^  sons,  in  Goodwin  v,  Jones^^  both  agree,  that  such  is  the 

effect  of  a  conveyance  by  act  of  the  parly;  and  contend,  that 

a  conveyance  by  act  of  the  law  operates  co-extensively  with 

Rapciyc  and   the  law.   In  relation  to  lands,  they  may  be  conveyed  by  the 

^*^^*       employment  of  those  ceremonies  which  the  lex  rei  sitas  has 

made  essential  to  a  transference  of  right;  though  tliey  be  not 

a  3Ma«s.577.  gj^^j^i-g  j^  the  country  where  the  conveyance  is  executed. 

This  proposition  seems  to  us  legitimately  to  result  from  the 

idea  of  private  property,  and  a  conclusion  flowing  from 

what  wc  have  said  in  relation  to  personal  estate. 

It  is  not  pretended  to  question  the  right  of  any  country 
to  regulate,  by  positive  law,  the  disposition  of  personal  pro- 
perty found  within  its  limits,  so  as  to  give  a  preference  to 
its  attaching  creditor  over  the  assignees  of  a  non  resident 
debtor.  Such  a  right  we  believe  to  exist  when  it  has  not 
been  abolished  bv  the  restrictions  of  fundamental  law. 
But  when  this  right  has  never  been  exercised,  it  is  compat- 
ible with  the  rights  of  sovereignty  for  the  legal  forums  of 
every  country,  to  give  eifectto  a  conveyance  by  act  of  the 
\  party;  and  in  point  of  law,  they  have  no  discretion  in  re- 

i  fusing  their  aid.     We  have  no  statute  which  sequesters  the 

estate  of  the  non  resident  debtor,  though  insolvent,  for  the 
|I  benefit  of  the  resident  creditor,  and  cannot  therefore  deny 

to  the  deed  the  effect  it  proposes. 

The  reason  employed,  sustained  as  it  is  by  authority  of 
the  highest  respectability,  we  think  most  manifestly  shews, 
that  the  parallel  insisted  on  between  the  two  description* 
of  conveyance,  cannot  with  justice  be  drawn:  the  onei» 
voluntary,  the  other  in  inviliim;  the  one  is  the  act  of  the 
party,  the  other  the  act  of  the  law;  the  one  reaches  the  es- 
tate of  the  assignor  wherever  it  may  be,  the  other  only 
where  i?ih'a  teritorium. 
I  Having  patiently  investigated  the  case,  wc  arc  of  opin- 

!  ion,  that  the  Court  below  decided  correctly  in  refusing  a 

1  judgment  against  the  garnishees,  and  the  judemcnt  must 

•i  therefore  be  affirmed. 


By  JUDGE  SAFFOLD.  The  questions  presented  by 
the  various  assignments  of  error  are:  1.  Does  suilicicnt  ev- 
idence of  the  due  execution  of  the  deed  of  assignment  ap- 
pear to  have  been  offered  to  the  Circuit  Court,  to  defeat  the 
plaintiff's  attachment?  2.  Is  the  deed  on  its  face  legal  and 
valid  according  to  its  stipulations;  or  by  legal  construction, 
is  it  fraudulent  and  void?  No  evidence  is  furnished  of  the 
execution  of  the  instrument,  except  by  the  assignors;  their 
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-execution  is  certified  by  a  notary  public,  but  neither  the     Jui.y  i^j^g. 
notarial  certificates,  or  any  other  shewing,    testifies  any  ^T?^'^^*^^ 
thing  respecting  the  signing  or  sealing  by  either  ol  the  as-        ^  y^^^ 
signees  or  creditors.    Jt  is  true,  the  deed   transmitted  to    Rapciye  and 
the  garnishees,  perhaps  by  mail,  and  by  them  shewn  to  the        ^'"^^ 
Court,  purports  to  have  been  executed  by  two  of  the  assign- 
ecs  and  some  twenty  creditors.     It  cannot,  however,  be 
overlooked,   that  the  garnishees  admit  their  indebtedness 
to  the  defendants,  and  state  they  received  notice  from  the 
persons  named  as  assignees,  of  the  transfer  by  deed  as  above 
described,  but  they  do  not  profess  any  knowledge  of  the 
genuineness  of  the  deed;  or  claim  any  interest  in  it     The 
state  of  the  question  is  therefore  essentially  different  from 
what  it  would  be  in  a  case  where  the   assis-norsarc  sum- 
rooned  as  garnishees,  and  claim  title  in  themselves,  either 
individually,  or  as  trustees  for  the  benefit  of  creditors,  and 
consequently  deny  any  indebtedness  to  the  defendants  in 
the  attachment.     In  a  case  of  the  latter  description,  the 
answer  not  only  denies  that  any  thing  is  owinc;,  but  ex- 
'  pressly,  or  by  implication,  avers  the  due  execution  of  the 
deed.     Under  such  circumstances,  the  plaintiff  must  acqui- 
esce, or,  pursuant  to  the  statute,  deni/  the  truth  of  the  an^ 
sicer  on  oath^  and  take  issue  upon  it.«    But  in  this  case,  an  aLawiofAIa. 
issue  could  not  with  propriety  have  been  joined  on  the 
facts  of  the  answer;  for  it  avered  no  material  fact,  except  the 
admission  of  their  indebtedness,  and  it  would  have  been 
perfectly  nugatory  to  contest  the  statement  that  a  deed  as 
described  had  existence,  either  genuine  or  spurious,  and 
that  the  garnishees  had  notice  of  it. 

Evidence  of  the  execution  by  the  assignees,  may  be  dis- 
pensed with,  and  the  fact  of  their  assent  presumed;  or  if  it 
be  otherwise.  Chancery  is  competent  to  remove  the  diffi- 
culty by  compelling  them  to  appropriate  the  funds  accord- 
ing to  the  directions  of  the  trust.  If  the  assignment  was 
absolute  for  the  payment  of  all  or  any  portion  of  the  cre- 
ditors, without  requiring  their  release  or  assent  as  a  con- 
dition precedent,  then  as  they  could  liave  no  inducement 
to  refuse,  their  assent  might  be  presumed,  as  was  done  in 
the  case  oi  Brooks  v,  MarhuryJ^  But  where  the  act  of  i»7&:UWhca. 
becoming  parties  to  the  deed  by  executing  it  is  expressed 
as  the  only  conditiori  on  which  they  could  claim  any  in- 
terest under  it,  neither  the  case  referred  to,  or,  as  I  think, 
any  others  cited,  give  any  sanction  to  the  doctrine,  that 
their  assent  is  unnecessary  to  the  validity  of  the  assign- 
ment.    And  as  I  view  the  subject,  the  assent  of  at  least  a 


104  CASES  DETERMINED  IN  THE 

JU!:^  1820.     number  of  creditors  whose  demands  together,  bear  a  reti- 

/  sonable  proportion  to  the  value  of  the  property  assigned, 

V.  is  indispensable  to  the  validity  of  the  deed;  otherwise  it  is 

Rajjelyeand    perfectly  evident,  the  grossest  fraud  may  be  committed 

with  perfect  impunity. 

In  a  case  decided  in  the  Supreme  Court  of  Kentucky, 

A  1  Monroe's  as  late  ?s  1824,  APKinley  v,  M^Chmbs/*  this  principle 
•  was  maintained  in  t^rms  far  less  qualified.     There,  a  deed 

of  trust  had  been  executed  by  Grimes  of  all  his  cstite  real 
and  personal,  expressing  to  be  in  consideration  of  five 
shillings,  and  for  the  payment  of  his  creditors,  without 
naming  any  of  them;  neither  of  the  trustees  were  creditors, 
nor  did  it  appear  that  the  creditors  were  consulted,  or  that 
they  consented  to  the  conveyance.  A  bill  was  filed  by  a 
creditor  against  the  trustees,  to  set  aside  the  deed,  on  the 
ground  of  fraud.  Chief  Justice  Boyle,  in  delivering  tho 
opinion  of  the  Court,  said,  "notwithstanding  the  trustees 
allege  in  their  answer  that  they  accepted  the  trust  at  the 
request  of  some  of  the  creditors,  yet  there  was  in  the  cause 
no  proof  of  the  fact,  and  were  it  admitted  to  be  true,  it 
could  not  affect  those  creditors  who  had  not  made  such  re- 
quest, or  otherwise  given  their  consent  to  the  conveyance. " 
He  remarks  further,  «it  is  to  be  sure  reasonable,  that  the 
creditors  who  consent  to  a  conveyance  of  this  sort,  should 
be  bound  thereby,  and  ought  not  to  be  permitted  after- 
wards to  object  to  it;  but  it  is  plain  they  could  not  bind 
other  creditors  who  did  not  consent  to  the  conveyance." 
He  adds,  "the  deed  of  trust  must  therefore  be  assumed  to 
be  made  by  Grimes  to  strangers,  and  not  to  creditors,  for 
the  payment  of  his  debts,  and  such  a  deed  is  merely  volun- 
tary and  without  consideration."  That  the  consideration 
of  five  shillings,  expressed,  would  be  considered  as  merely 
nominal,  and  could  affect  the  interest  of  no  one  but  the  as- 
signor himself ;  that  the  deed  as  to  purchasers  and  creditors, 
must  be  considered  as  fraudulent  and  void.  This  he  said 
was  the  doctrine  of  the  English  books,  under  the  statute  of 
Elizabeth,  of  similar  import  to  the  statutes  of  Kentucky, 
against  frauds  and  perjuries.  The  same  may  be  said  of 
the  statute  of  this  State  and  probably  of  New- York;  and  it 
may  also  be  remarked,  as  was  done  in  the  case  o(  Sarids  v. 

fti4  John.  496.  Hildreth,^  that  the  statutes  for  the  prevention  of  frauds  in 
the  usual  form,  have  been  universally  considered  as  expo- 
sitions of  the  common  law.  The  assignment*  in  the  case 
thus  reported,  appears  to  me  to  be  far  less  exceptionable 
than  the  one  under  consideration;  and  if  the  doctrine  as 
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maintained  ia  that  case  be  correct,  it  is  impossible  that  this    iuLT  ttw. 
assignment  can  be  valid  against  the  rights  of  dissenting  ^^«^^"V^^-^ 
creditors.     There,  the  creditors,  to  claim  under  the  d«ed,      ^^^ 
were  not  required  to  release  their  demands  asainst  the  true    RMei^e  and 
debtor;  here  it  was  the  only  condition  on  which  they  could       smith, 
have  any  claim;  there  the  trustees  answered  on  oath  that  ' 

they  accepted  the  trust  at  the  request  of  some  of  the  credi- 
tors; here  a  paper  is  produced  purporting  to  have  beeit 
signed  and  sealed  by  a  few  of  the  presumed  numerous  cre- 
ditors, and  diis  is  the  only  evidence  of  their  assent,  without 
a  particle  of  proof  of  the  genuineness  of  their  signatures. 

It  is  true  me  sum  ef  0300,  appears  to  have  been  appro- 
priated by  the  deed  to  the  paymeat  of  Clark,  of  Augusta; 
the  language  is  rather  ambiguous  whether  this  was  abso- 
lute, or  on  the  condition  prescribed  for  the  other  creditors, 
that  he  should  execute  the  deed;  but  admitting  it  was  ab- 
sokite,  can  it  be  tolerated  for  a  moment  that  an  assignment 
in  trust  for  the  payment  of  several  hundred  thousand  dol- 
lars, can  be  preserved  from  the  fraudulent  taint  by  a  spe- 
cious pretext  securing  the  contemptible  sum  of  $300?  The 
schedule  annexed  to  the  deed,  purports  to  contain  an  inven- 
tory of  only  the  favorite  creditors,  and  exhibits  debts  in 
their  fevor,  to  the  amount  of  about  11200,000 1 !  Whether 
any  of  these  debts  have  a  real  existence,  or  are  merely  fic- 
titious, is  equally  destitute  of  proof,  or  even  ah  affidavit 
by  the  gamkhees,  or  any  of  the  parties  to  the  deed,  or  other 
person.  It  may,  however,  be  assumed  against  those  claim « 
ing  under  the  deed,  fromUie  amount  of  debts  inventoried, 
and  various  other  indications,  that  this  was  one  of  the  most 
extensive  mercantile  establishments  in  the  United  States. 
But  whether  the  estate  purporting  to  be  assigned  was  of  the 
value  of  $100,000  or  a  $1,000,000,  is  equSly  uncertain. 
What  kind  of  property,  what  proportion  of  land,  or  per- 
sonal estate,  or  where  it  is  to  be  found,  is  left  equally  doubt-* 
fui  No  article  of  property  is  described,  nor  is  the  naaac 
given  of  a  single  debtor  to  the  firm. 

The  execution  of  the  deed  by  the  creditors,  or  their  as^ 
sent  otherwise  given  to  its  terms,  would  constitute  a  waiver 
of  these  objections  as  to  them ;  but  the  position  I  assume,  is 
that  this  deed  is  not  shewn  to  have  been  assented  to  by^ 
miy  creditor:  also,  if  it  were  shewn  that  the  creditors  who 
purport  to  have  joined  in  the  execution,  have  in  fact  done 
so,  and  that  they  were  bona  fide  creditors  for  the  respec* 
five  arums  mentioned,  yet  as  their  just  demands  may  not 
equal  half  the  value  of  the  estate,  and  as  the  assignors  hart 
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jutTiss*.     avoided  giving  any  account  of  it,  and  as  none  can  claim 

<^^^\^^^*^  under  the  deed,  except  such  as  have  joined  in  the  execution 
Robinson      q{  \^^  ^nd  thereby  released  their  claims  on  the  firm,  no 

Rapelye  and    others  can  be  affected  by  it     It  is  admitted  that  this  plain- 
Smith,       iiff^  and  many  other  creditors,  have  refused  to  execute  the 

deed;  the  consequence  of  which  must  be,  that  if  this  deed 

is  held  operative  against  them,  their  claims  are  entirely  de- 
feated. 

2,  It  remains  to  be  considered  whether  the  deed,  ac- 
cording to  the  terms  it  purports,  is  legal  and  valid;  or  by 
lezal  construction  is  it  fraudulent  and  void? 
The  late  decision  of  the  Supreme  Court  of,  the  United 

«  11  Wheat.  States,  in  the  case  of  Brooks  v.  Marhury^^  before  alluded 
to,  and  which  is  urged  on  both  sides  of  the  question,  does 
not  fully  embrace  the  doctrine,  but  as  far  as  it  goes,  is 
against  the  validity  of  this  deed.  It  admits  the  principle 
which  has  been  often  sustained,  that  a  debtor  in  failing  cir* 
cumstances  or  otherwise,  may  lawfully  prefer  one  creditor 
or  any  number  of  creditors  to  others,  either  by  the  direct 
sale  of  property  to  them,  or  by  an  assignment  in  trust  for 
their  use,  provided,  it  be  done  in  good  faith,  and  the  pre- 
ferred creditors  ^^give  their  assent  at  the  time  of  the  execu- 
tion, or  if  they  subsequently  assent  in  terms,  or  by  actually 
receiving  the  benefit  of  it  '^  In  that  case,  the  assignment 
was  made  to  secure  payment  of  debts  created  by  the  for- 

!;eries  of  the  assignor,  the  real  existence  of  the  debts  was 
iilly  shewn,  the  property  was  described  with  reasonable 
certiinty,  the  preferred  creditors  were  to  be  fully  paid, 
after  which  the  residue  of  the  estate  was  absolutely  ap- 
propriated for  the  benefit  of  the  other  creditors  generally, 
without  the  condition  of  a  release.  It  was  understood, 
however,  there  would  be,  no  residue,  and  if  the  deed  was 
valid,  the  debts  due  the  favorite  creditors  would  be  paid,  to 
the  exclusion  of  all  others;  if  invalid,  the  whole  proceeds 
must  go  to  the  attaching  creditors,  in  the  order  in  which 
they  stood,  to  the  exclusion  of  those  for  whose  benefit  the 
deed  was  made,  and  others.  Under  these  oircumstances, 
Chief  Justice  Marshall,  said,  <<it  was  a  mere  question  ot 
lesal  preference,  unmixed  with  any  equitable  considerations 
whatever."  He  also  said,  "deeds  of  trust  may  and  have 
often  been  made  for  the  benefit  of  persons  who  are  absent, 
orevenfor  persons  who  are  not  in  existence,  and  that  the 
assent  of  the  persons  for  whose  benefit  they  are  made,  has 
never  been  required  as  preliminary  to  the  vesting  the  legal 
estate  in  the  trustees.    He  adds,  however,  that  if  the  pre- 
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ferred  creditors  had  refused  their  assent^  the  assignment    jult  itto. 
would  thereby  have  been  avoided;  but  that  "real  creditors,  ^<^'^V^^^ 
ar»  rarely  unwilling  to  receive  their  debts  from  any  hands     Ro*>^»<» 
which  will  pay  them;  and  no  such  unwillingness  can  be    Rapelyeand 
gratuitously  ascribed  to  the  holders  of  forged  notes.''  Smith- 

In  reference  to  the  expressions  of  the  Chief  Justice,  as  to  — — — 
the  necessity  of  the  assent  of  the  cestui  que  trusty  the 
same  remark  applies,  that  was  used  by  him  in  the  same 
case  in  allusion  to  certain  remarks  of  Chancellor  Kent, 
^^that  they  must  undoubtedly  be  understood  in  reference  to 
the  case  in  which  they  were  used."     His  language  entire- 
ly excludes  the  idea  tnat  in  no  case  was  the  assent  necessa^ 
ry  to  the  validity  of  the  deed,  but  he  gives  ample  reasons 
why  the  assent  should  be  presumed  in  that  case;  that  as  the 
preferred  creditors  were  the  innocent  holders  of  forged 
notes,  they  would  doubtless  be  willing  to  receive  payment 
from  any  source.    And  compared  with  this  case,  other  rea- 
sons equally  strong  may  be  added.     The  condition  of  their 
assent  was  not  a  release  of  all  claims  on  the  person  of  the 
debtor,  or  such  parts  of  his  estate  as  mieht  be  fraudulently 
concealed,  or  which  he  might  afterwaras  acquire,  as  is  the 
case  here.     And  in  that  case,  the  assigned  property  being 
designated  and  described,  the  creditor  could  scrutinize  the 
assignment  and  ascertain  the  faith  in  which  it  was  executed. 
Here  they  are  left  without  the  slightest  estimate  or  des- 
cription of  the  amount,  kind  or  locality  of  the  assigned 
property,  except  that  it  is  all  the  personal  estate,  claims  or 
demands,  and  all  the  lands  in  Georgia  and  Alabama,  which 
the  firm  owned  jointly,  but  not  individually.     Hence  a 
creditor  who  might  wish  to  examine  the  motive  for  the 
assignment,  and  the  prospect  of  payment  under  it,  so  as  to 
make  his  election,  whether  to  join  in  the  execution  of  the 
deed  or  not,  must  roam  through  the  United  States,  without 
the  usual  and  necessary  means  of  making  the  discovery. 

And  in  this  place  it  is  necessary  to  notice  what  I  consi- 
der a  prominent  objection  to  this  deed;  it  expressly  excepts, 
from  its  operation,  all  the  separate  or  individual  property, 
belonging  to  each  of  the  persons  composing  the  firm.  Who 
can  say,  their  separate  property  does  not  exceed  the  value 
of  their  joint  estate,  or  that  it  does  not  bear  a  large  I'elati  ve 
proportion  to  it;  or  that  they  did  not  preparatory  to  this 
assignment,  use  the  precaution  to  have  no  individual  debts, 
and  increase  their  separate  property  out  of  the  joint  stock? 
It  is  a  rational  presumption  that  their  separate  property  is 
sufficient  to  constitute  a  reservation,  which,,  if  expressed  in 
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juuTist9.     the  deed,  would  exhibit  file  most  glaring  fraud.     Nor 

^^-^^"V^^^  should  the  fact  escape  notice,  that  they  assign  only  such 
Robimon.     lands  of  the  firm  as  lie  in  the  two  States;  what  quantity  of 

lUpeiye  and    real  estate  they  may  jointly  own  in  the  State  of  New  York, 
Smith.       where  they  reside,  or  elsewhere,  is  in  no  way  shewn  or 

•  estimated.     The  presumption  is  strong,  that  Uiere  was  a 

deep  and  secret  motive  for  this  vague,  yet  efficient  desig- 
nation. 

By  the  rule  of  decision  which  has  uniformly  prevailed 
in  Connecticut,  assignments  less  exceptionable  than  this, 
have  been  adjudged  frauduleat  and  void,  as  to  creditors 
who  do  not  assent  to  the  terms.  The  principles  of  a  case 
reported  in  4  Day,  146,  were  these,  "A.,  being  in  failing 
circumstances,  executed  a  deed  of  assignment  of  certain 
credits  to  B*  in  trust,  for  the  payment  of  all  A's  creditors^ 
in  proportion  to  their  respective  claims.  Two  schedules 
were  annexed,  the  first  specifying  the  names  of  several  cre- 
ditors, and  concluding  thus:  *^and  others,  to  the  number 
of  about  twenty  creditors."  The  other  specifying  several 
debtors,  with  the  amount  of  their  respective  debts,  and 
concluding  thus:  ^and  many  more  to  the  amount  of  more 
tiian  1110,000."  That  assignment  was  made  bona  fidty 
and  due  notice  given  to  the  creditors.  The  creditors  nam- 
ed in  the  schedule,  had  no  knowledge  of  the  assignment  at 
the  time  it  was  made,  but  none  of  them  afterwards  dissent* 
ed,  except  C.  who  did  dissent.  B.  was  agent  to  a  number 
of  the  creditors;  he  accepted  the  trust,  and  proceeded  to 
make  collections.  It  was  held,  that  the  assignment  was 
void  in  law,  and  that  C  was  entitled  to  recover  the  credits 
assigned  by  process  of  foreign  attachment" 

In  the  Courts  of  New-York,  a  doctrine  has  prevailed 
more  favorable  to  assignments  in  trust  for  the  payment  of 
preferred  creditors,  than  in  any  other  tribunal  of  equal  au- 
thority. But  even  there,  I  think  the  principle  has  not 
been  carried  so  far  as  to  sustain  this  deed,  supposing  it  in 
fact  to  have  been  execute4  by  the  persons  who  purport  to 
have  signed  it  as  creditors, 

*«  **"•  *•  I"  ^he  case  of  Hydop  v.  Clark  f-  a  schedule  was  annex- 
ed to  the  deed  containing  all  the  property  conveyed  with 
a  particular  description  thereof.  The  deed  contained  a 
stipulation,  that  in  case  any  of  the  creditors  should  refuse 
to  release  their  demands  against  the  assignors,  then,  in  far- 
ther trust,  to  pay  such  of  their  creditors  as  they  should  ap- 
point; certain  of  these  creditors  refused,  and  it  was  held 
that  the  trust  failing  as  to  them,  resulted  for  the  benefit  of 
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the  addgnors;  that  the  deed  was  therefore  void  by  the  atat-    jvly  uw. 
ute  of  fiiuds,  aa  to  other  creditors;  and  being  void  in  part,  "^^^V^^*^ 
was  vaid  in  the  whole  on  the  ground,  that  h  tended  "to  de-     ^oWmob 
lay,  hinder  and  defraud  creditors."    The  sasie  I  conceive   RaMi^eMd 
may  be  said  of  this  deed.  Bmitli. 

It  was,  however,  hdd  in  the  case  of  Murry  ».  Rigg9j «  a  15  iohn.  R. 
that  the  deed  of  asngnmentmay  exclude  from  its  benefits  571. 
such  creditors  as  neglect  or  refuse  to  assent  to  the  assign- 
ment within  a  limited  time,  throwing  the  distributive  shares 
to  which  thev  would  have  been  entitled,  into  the  general 
mass  for  the  benefit  of  other  creditors  provided  for  by  the 
deed. 

But  in  a  subsequent  case,  Jiuatin  v.  Bell,^  Spencer,  ^dOJohn-^O. 
Chief  Justice,  reviewing  the  case  of  Murry  v.  RiggSj  re- 
marks, that  Chief  Justice  Thompson,  in  delivering  the  for- 
mer opinion,  observed  that  "for  any  thing  appearing,  all 
the  creditors  of  Murry  &  Co.,  the  assignors,  were  satisfi- 
ed with  the  assignment,  and  the  provision  therein  made 
for  the  payment  of  their  debts. ''  In  this  case,  the  reverse 
is  the  fact  He  went  on  to  say,  ^^this  is  an  important  fea- 
ture in  which  the  case  of  Murry  v.  RiggSj  was  distin- 
guishable from  that  of  Clark  S^  Hyslopj  and  that  Chief 
Justice  Thompson  in  the  same  case  assented  to  the  decision 
in  Hyslop  v.  Clark,  and  it  could  not  be  inferred  he  in- 
tended to  overrule  it  by  any  thing  said  in  the  other  case. 
The  deed  in  the  case  of  Austin  v.  Bell,  was  executed  by 
persons  composing  a  mercantile  firm,  to  trustees,  for  the 
payment  of  the  debts  of  the  firm.  It  conveyed  all  their 
estate,  joint  and  several,  real  and  personal,  their  wearing 
apparel  and  household  fuuiture  excepted;  and  also  the 
debts  and  demands  due  to  them,  either  jointly  or  severally; 
the  directions  of  the  trust  were  among  others,  that  the  cre- 
ditors named  and  classed  in  aschedule  annexed,  should  be 
paid  in  the  order  in  which  they  were  classed;  provided, 
they  should  within  a  limited  time,  become  parties  to  the 
deed  by  executing  the  same;  and   upon  the  further  trust,  ^ 

that  in  case  any  of  the  creditors  named  should  not,  within 
the  time,  become  parties  to  the  assignment,  then  the  gran- 
tees should  pay  to  the  grantors,  the  proportion  of  sOch  cre- 
ditors who  neglect  or  refuse.  The  deed  also  contained  a  j 
release  similar  to  the  one  before  uSb  Very  few  pf  the  credi- 
tors executed  the  deed>  and  among  those  who  refused  were 
the  creditors  whose  claim  was  in  contest  Some,  however, 
did  execute,  which  afibrded  the  deed  all  the  aid  that  canlie 
derived  from  the  assent  of  one  or  a  few  of  .numerous  credi- 
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JULY  1889.    tors.     The  Chief  Justice,  in  that  decision  observed,  that 
^^-^'y^-^  "without  in  the  least  impugning  the  doctrine,  that  a  man 
Robmsoo      in  jjgij^  jjg^  ^  right  to  give  a  preference  to  creditors,  I  am 
Rapelye  and   bound  to  say,  that  a  deed  which  does  not  fairly  devote 
Smith.       ^g  property  of  a  person  overwhelmed  with  debt  to  the  pay- 
^  ment  of  his  creditors,  but  reserves  a  portion  of  it  to  him- 

self, unless  the  creditors  assent  to  such  terms  as  he  shall 
prescribe,  is  in  law,  fraudulent  and  void,  as  against  the 
statute  of  frauds,  beinz  made  with  intent  to  delay,  hinder 
or  defraud  creditors  of  their  just  and  legal  actions.  '^  It  is 
admitted,  this  decision  was  mainly  influenced  by  the  pro- 
vision in  the  deed,  that  the  proportion  of  the  dissenting  cre- 
ditors should  be  paid  to  the  assignors  in  the  event  of  their 
refusal.  But  if  all  assented,  there  was  no  reservation,  so 
that  it  could  only  be  created  by  the  act  of  the  creditors  in 
refusing  their  assent,  and  the  whole  of  the  property  held 
jointly  and  severally  was  conveyed.  It  was  not  subject 
to  several  objections  applying  to  this:  here  is  shewn  to 
have  been  an  absolute  reservation  of  all  their  separate  pro- 
perty and  all  the  lands  of  the  firm,  except  such  as  are  situa- 
ted in  Georgia  and  Alabama;  besides  the  implied  reserva- 
tion of  whatever  residue  may  result  from  the  refusal  of 
part  of  of  the  creditors,  to  execute  the  deed,  or  of  the 
whole,  if  all  had  refused. 
The  Supreme  Court  of  Massachusetts,  in  the  case  of 
«13  Mass.  R.  Ingraham  v.  Geyery^  decided,  that  an  assignment  in  trust 
^^^  for  such  creditors,  as  should  within  a  certain  time  become 

parties,  and  release  their  demands,  is  void  as  against  the  dis- 
senting creditors. 

On  the  other  question  raised  in  the  argument,  whether  a 
voluntary  assignment  for  the  benefit  of  creditors  valid  by 
the  lex  loci,  can  affect  the  rights  of  creditors  in  another 
State  or  nation,  than  where  made,  I  decline  the  expression 
of  any  opinion  at  present,  as  it  could  avail  nothing  in  this 
case,  and  is  considered  by  many  of  the  first  jurists  as  an 
important,  and  unsettled  question  of  international  law. 
.  But  for  the  reasons  that  the  deed  is  not  shewn,  or  in  any 
manner  avered  to  have  been  executed  by  either  of  the  as- 
signees or  creditors;  that  the  plaintiff  and  many  other  credi- 
tors have  refused  their  assent,  which  was  required  to  entitle 
them  to  any  interest  in  the  deed,  and  could  only  be  given 
on  terms  of  releasing  their  demands  against  the  debtors, 
that  all  the  individud  property  of  the  debtors,  as  well  as 
any  real  estate  owned  by  them  jointly,  except  in  the  two 
States,  is  reserved^  and  because  no  estimate,  inventory  or 
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other  discription  in  giyen  of  any  of  the  property,  I  am  of    jvtly  uip. 
opinion,  the  deed  aa  presented,  is  in  law  fraudulent  and  ' 
void,  and  that  the  judgment  below  should  be  reversed; 
consequently,  I  dissent  from  the  opinion  of  a  majority  of  Rtpciye  ami 
the  Court  »«»**»• 

Judos  Pbbbt  also  dissented.  

Judgment  affirmed. 

Ths  Chief  Justice  having  presided  below,  did  not  sit 


Lucas  y.  Hickman. 

It  appears  that  in  thii  State,  writa  of  ne  exeat  may  be  properly  grant- 
ed in  tAe  following  cases: 

1.  Wbere  Uie  demand  is  ezeinsiTelj  eifiiitable,  whether  a  sam  eertain  be 
doe  or  not,  and  the  defendant  is  aboat  to  remove  beyond  the  jurisdictioo 
of  the  Coart. 
%  Where  Courts  of  Law  ^md  Equity  ha;?e  conenrreDt  jnrisdietion,  the  de- 
fendant being  about  to  remoTO,  and  where  bail  has  been  not  obtained,  it 
will  be  granted  in  aid  of  the  action  at  law. 

3.  Where  the  two  Courts  have  concurrent  jurisdictioo,  and  no  action  at 
law  has  been  commeneed,  but  suit  in  equity  mstitnt^d;  the  removal  of  th« 
defendant  will  be  restrained. 

4.  In  eases  of  extreme  necessity,  and  where  it  becomes  neeeasary  to  prevent 
a  failure  of  justice*  But  as  to  this  last,  quaere* 

John  R.  Lucas,  filed  his  Bill  in  Equity,  in  Madison 
Circuit  Court,  in  August,  1827,  against  John  P.  Hickman, 
for  a  ne  exeaL  He  set  forth  that  in  1819,  Pope  and  Hick- 
man as  copartners,  became  indebted  to  the  firm  of  Nance 
&  Co.  in  $6662f  by  a  note  made  by  them  payable  to  J. 
Brahan,  and  indorsed  in  blank  by  Brahan;  that  the  note 
was  delivered  to  Nance  &co.,  and  that  afterwards  the 
complainant  acquired  the  equitable  interest  in  it.  That 
$6408  of  said  note  remaining  unpaid,  the  complainant  en- 
tered into  a  negotiation  with  Pope,  as  the  representative 
of  Pope  and  Hickman,  for  the  payment  of  the  residue,  and 
agreed  to  receive  in  payment  a  note  made  by  S.  D.  Huteh- 
ings  &  Co.,  and  Turner,  as  makers,  and  of  E.  Harris  as  in«- 
dorser,  for  the  same  sum.  That  such  a  note  was  received 
by  him  as  a  genuine  note,  he  relying  solely  on  the  solvency 
of  Turner,  as  one  of  its  makers;  that  when  this  note  be- 
came due,  payment  was  refused,  and  due  notice  given  to 
the  supposed  indorser ;  that  suits  were  immediately  mrougbt 
against  the  supposed  makers  and  indorser;  that  Hutchings 
died  insolvent,  Bradford  his  partner  left  the  State  insol- 
vent; that  Harris  likewise  left  the  State  Insolvent;  that 
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Tamer  pleaded  that  he  never  executed  the  note,  and  s 
verdict  and  judgment  were  thereupon  found  in  his  favor; 
that  the  complainant  is  informed  and  believes  Harris's  name 
also  to  be  forged.  That  Pope,  for  Pope  and  Hickman, 
were  notified  of  all  the  proceedings  had  on  the  substituted 
note;  that  in  January,  1833,  a  suit  at  law  was  commenced 
in  the  name  of  Nance,  &  Co.  for  the  use  of  the  complainant, 
against  Pope  and  Hickmaa,  to  recover  the  amount  due,  in 
which  process  was  executed  on  them,  and  which  is  still 
pending;  that  Pope  at  the  commencement  of  this  suit  lived 
m  Madison  county  and  was  insolvent,  but  that  Hickman 
then  resided  in  Lawrence  eounty,  and  was  amply  able  to 
satisfy  the  amount  sued  for;  that  complainant  under  those 
circumstances  deemed  it  unneoeasarj  to  require  special 
bail  of  either  of  them,  and  that  at  law  he  cannot  now  ob- 
tain it;  that  Pope  is  still  insolvent,  and  that  Hickman  is  in 
the  act  of  removing  himself  aftd  property  to  the  State  of 
Tennessee,  having  already  removed  htm^lf  and  family,  and 
a  large  portion  of  his  personal  estate,  that  he  has  sold 
the  greater  portion  of  his  real  estate,  and  is  now  present, 
making  arrangements  to  remove  sbortiy  the  remainder  of 
his  property,  declaring  Ivis  intention  to  remove  entirely, 
&c. ;  and  that  tiie  complainant,  unkss  he  obtains  the  aid  of 
this  Court,  will  not  be  abie  to  enforce  the  recovery  he  is 
entided  to,  by  any  process  in  this  State;  and  thereupon  he 
prays  a  writ  of  ne  exeat  against  Hickman,  to  restrain  him 
nrom  leaving  the  State,  unless  he  give  security  for  his  per- 
sonal appearance  to  answer  the  judgment,  &c.  The  writ 
was  granted  in  vacation^  and  Hickman  gave  security. 

At  November  term,  1827,  the  defendant  prayed  the 
Circuit  Court  to  discharge  him,  and  on  his  motion  the  Bill 
was  dismissed  with  costs.  This  decree  is  here  assigned  for 
error  by  Lucas. 

KsAi'V  and  Hutchison  for  the  appellant,  argued,  that 
the  ancillary  power  of  Chancery  was  properly  exercised 
in  this  case,  in  granting  the  ne  exeat;  that  in  this  country  ^ 
it  is  a  remedid  and  not  a  prerogative  writ;  that  it  has 
long  been  allowed  on  equitable  demands  in  Chancery,  ia 
analogy  to  bail  at  law,  «  and  also  where  the  demand  is  le- 
gal and  equitable.  This  is  no  hardship,  because  the  party 
might  have  been  held  to  bail  at  law,  and  can  as  easily  give 
security  on  the  ne  exeat  as  the  bail.  ^  It  has  been  allowed 
in  aidof  a  Courtof  Law,  to  prevent  a  failure  of  justice,  where 
the  defendant  and  his  bail  were  about  to  remove  with  their 
property  beyond  the  reach  of  an  execution,  before  judg* 
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went  coold  be  had.  «  It  has  also  been  allowed  after  judg-  ^j^^}!^- 
ment,  and  of  course  where  the  demand  was  purely  legal.  ^ 
This  shews  that  the  rule  confining  the  remedy  to  demands, 
technically  equitable,  is  not  inflexible.  Our  statue  of 
1823,  *  enacts,  that  the  ne  exeat  may  issue,  not  only  where  ^  poner  ▼». 
a  sum  is  due,  but  where  the  complainant  has  an  equita-  Spencer,  i 
ble  claim  or  demand.  The  act  of  1807,  ^  provides,  that  {^^  ^^  ^' 
**it  may  issue  when  the  case  may  require.'*  In  the  pre-  *3  p.  Wm't. 
sent  case,  the  suit  at  law  was  brought  nefore  the  passage  of  ^^ctt  ofl823L 
the  act  of  1827^  allowing  bail  to  be  taken  at  law  after  suit  p.  ii. 
brought;  that  act  is  restricted  to  cases  to  be  brought  after  <n^w»ofAU^ 
its  passage,  so  there  was  no  remedy  biA  by  tha  application 
to  the  Court  of  Chancery. 

Hopkins,  f^r  the  defendant 

By  JUDGE  CRENSHAW.  Where  the  action  is  pure- 
ly  legal,  as  ancillary  to  an  action  at  hw,  it  may  be  laid 
down  as  a  rule  generally  correct,  that  equity  will  not  in- 
terfere. 

In  the  case  of  Seymour  v.  Hazard j  «  it  wia  setUed  •J ''**^  ^^ 
that  the  writ  of  ne  exeat  will  not  be  granted  for  a  debt  due 
and  recoyerable  at  law;  and  that  the  writ  was  applicable 
only  to  equitable  demands  due  iivthe  nature  of  a  debt. 

In  Hie  case  of  Porter  v.  Spencer^  f  the  same  principle  /^  ^^-  Ck* 
was  recognized  as  beingthe  uniform  law,  at  least  down  to 
tho  time  of  Chancellor  Eldon.  In  that  case  it  is  said  that 
the  writ  would  be  denied  if  the  demand  wa^  actionable  at 
law;  though  the  party  was  about  to  remove  with  his  effects 
beyond  the  jurisdiction  of  the  Court 

Since  the  time  of  Eldon  however,  the  law  seems  to  hare 
undergone  some  change,  and  it  is  now  well  settled  in  the 
English  Chancery,  that  in  cases  where  the  Courts  of  Law 
and  Ek^uity  have  concurrent  jurisdiction,  and  the  defend- 
ant has  not  been  held  to  bail  m  the  action  at  law,  the  writ 
will  be  granted  in  aid  and  to  give  effect  to  the  action  at  law. 

The  case  of  Porter  v.  Spencer^  was  indeed  a  peculiar 
and  strong  one,  for  the  interposition  of  a  Court  of  Equity. 
The  actionat  law  had  been  brought  to  recover  the  balance  oL- 
an  account;  the  defendant  had  been  held  to  bail,  and  he  and 
his  bail  were  about  to  remove  from  the  State  permanently, 
without  leaving  any  property  behind.  The  Chancellor 
hesitatingly  granted  the  writ,  on  the  ground  of  the  neces- 
sity of  the  case,  and  to  prevent  a  failure  of  justice. 

I  think  it  obvious,  that  the  Le{i$latare  of  this  Statt^ 
15 
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by  the  act  of  1823^  did  not  intend  to  authorise  the  granting 
of  writs  of  ne  exeat  in  cases  where  the  debt  or  demand  was 
purely  legal.  * 

The  ninth  section  of  the  «ct  provides  *'that  it  shall  be 
lawful  to  grant  writs  of  ne  exeaty  not  only  in  cases  where 
a  sum  of  money  is  due,  but  also  where  the  complainant  has 
an  equitable  claim  or  demand  against  the  defendant^' 

Before  the  psAace  of  the  act^  it  must  have  been  consid- 
ered that  the  writ  of  ne  exeat  could  issue  in  cases  only  of 
an  equitable  nature,  in  which  it  was  also  necessary  to  swear 
to  a  sum  certain;  it  seems  to  have  been  doubtful  whether 
the  writ  could  issue  where  the  party  could  not  swear  that 
a  sum  certain  was  due,  though  the  demand  was  equitable 
in  its  nature.  This  doubt  the  Legislature  intended  to  re- 
move by  the  enactment  of  the  law;  and  now  authorises  the 
writ  to  be  granted  in  all  cases  of  an  equitable  nature,  whe- 
ther a  sum  certain  be  due  or  not 

From  what  has  been  said,  the  following  propositions  are 
clearly  deducible:  1.  In  cases  where  the  defendant  is  about 
to  remove  beyond  the  jurisdiction  of  the  Court,  and  the  de- 
mand is  exclusively  of  an  equitable  nature,  whether  a  sum 
certain  be  due  or  not,  the  writ  of  ne  exeat  will  be  granted, 
on  a  sufficient  affidavit  2.  Where  the  Courts  of  Law  and 
Equity  have  concurrent  jurisdiction,  if  the  defendant  is 
«boiit  to  n^move,  and  has  not  been  held  to  bail  in  the  action 
at  law,  the  writ  will  be  granted  in  aid,  and  to  give  effect  to 
the  action  at  law.  3.  Where  the  two  Courts  have  concur- 
rent jurisdiction,  and  no  action  has  been  commenced  at  law, 
but  suit  has  been  Instituted  in  equity,  the  writ  will  be 
granted  if  the  party  is  about  to  remove.  4.  Where  from 
the  extreme  necessity  of  the  case,  and  to  prevent  a  failure 
of  justice  it  becomes  necessary,  it  also  appears  that  the  writ 
will  be  granted.  But  this  fourth  proposition,  though  it 
seems  to  be  sanctioned  by  authority,  I  have  some  hesita- 
tion in  admitting  to  be  law.  <<  Extreme  necessity,  and 
to  prevent  a  failure  of  justice,*'  appears  to  me  to  open  a 
door  too  wide,  even  for  the  Chancellor's  discretion,  and 
which  in  many  instances  may  be  liable  to  abuse. 

In  the  case  before  us,  it  does  not  appear  that  Hickman 
was  removing  with  an  intention  of  evading  justice,  or  of 
defeating  the  operation  of  the  judgment  which  might  be 
obtained  at  law;  and  though  removing  out  of  the  jurisdic- 
tion of  the  Court,  it  yet  may  have  been  his  intention  to  pay 
the  debt  after  the  cause  should  be  entirely  settled.  His  re- 
moval to  a  place  not  distant,  and  where  it  would  be  near- 
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ly  as  convenient  to  pursue  him  jvith  the  judgment,  as  to 
bring  suit  here  against  his  bail,  cannot,  of  itself,  furniab  suf- 
ficient ground  for  equitable  interposition. 

In  the  foregoing  opinion,  Che  Court  are  unanimous. 

Decree  affirmed. 

JiTDGB  WfiiTJC  presided  below,  and  did  not  sit 


Lncat 

T. 

Hickman. 


Hallbtv  V.  ESUIVA^  6/  oL 

1.  Previous  possetHion  of  lands  is  sufficient  evidence  of  title  to  a^thorfse  • 
recoverv,  but  only  in  case;*  where  there  is  no  adverse  documentary  tide. 

2.  A  certificate  of  confirmation  of  title  to  lots  in  Mobile^  issued  by  ttie  Re- 
gister and  Receiver  of  the  Land  Office,  under  the  act  of  Congress,  is  evi- 
dence of  a  £Ood  tit)e  in  the  grantee. 

a.  Such  certificate  of  title,  accompanied  with  possession,  will  overre^h  it 
title  eridenced  by  a  previous  possession  merely,  though  such  possession 
be  of  fifteen  years  standing. 

4.  In  trespass  to  try  titles,  «  defendant  may  shew  that  a  third  person  hai  a 
better  title  than  the  plaintiff^  jmd  it  will  be  a  sufficient  defence. 

MlGT7£L  DE  EsLAVA,  JeROME  EsLAVA,  JoAQTTIM  EsLA^ 

VA  and  Thomas  F.  Townsley,  brought  an  action  of  tress^ 
pa$s  to  try  titles  to  recover  possession  of  a  certain  lot  of 
land  in  Mobile,  and  damages  for  the  detention  by  Thomas 
L.  Hallett,  who  had  it  in  possession.  At  March  Term 
1828,  of  the  Mobile  Circuit  Court,  the  cause  was  tried, 
and  a  verdict  and  judgment  were  obtairied  by  the  plain- 
tiffs against  Hallett  the  defendant,  for  the  lot  and  $300 
damagos  and  costs.  Hallett  excepted  to  the  instructions 
given  by  the  Court  on  the  trial,  and  sued  his  writ  of  error 
to  this  Court  to  reverse  the  judgment. 

By  the  Bill  of  exceptions  it  app'^ars,  that  the  plaintiffs 
offered  no  documentary  or  paper  title,  but  relied  on  a  right 
under  Don  Miguel  Eslava,  their  ancestor,  under  whom  they 
claimed.  They  proved,  that  in  1803,  the  commandant  of 
the  Fort  of  Mobile  caused  buildings  to  be  erected  on  the 
lot  in  controversy,  and  that  about  the  year  1804,  he  told 
the  carpenter  who  built  the  houses  for  him,  that  he  had 
fold  the  premises  to  Don  Miguel  Eslava,  There  was  no 
other  evidence  of  a  sale  of  the  premises  to  him.  The  com- 
mandants of  the  Fort  and  Town  of  Mobile,  continued  sucr 
ceasively  to  the  number  of  four,  as  they  succeeded  each 
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juLT  isif.     Other  in  the  command,  to  occupy  the  premises  as  their 
^"^Tjr^*^  Quarters,  until  1813^  when  the  United  States  took  posess- 
y^  '       sion  of  Mobile,  at  which  time  General  Wilkinson,  under 
i:BiaTa,eta].    whom  possession  was  taken,  occupied  the  same  as  his  quar- 
'  -  ■     '  '    ters,  during  the  time  he  stayed  at  Mobile.     There  wasn6 
evidence  that  any  of  the  Spanish  commandants  had  rented 
the  premises  of  Don  Miguel  Eslava.     It  was  proved  how- 
ever, that  he  had  several  times  purchased  lumber  to  repair 
the  dwelling  house,  but  he  was  at  that  time  the  public  com- 
missary, and  also  purchased  lumber  to  repair  the  Fort  and 
other  public  buildmgS;  and  it  was  a  part  of  his  duties  aS 
eommi^sary,  to  furnish  quarters  to  the  commandants  and 
soldiers.     The  plaintiffs  also  proved  that  General  Wilkin- 
son appointed  a  Lieutenant,  to  meet  an  officer  of  equal  grade 
appointed  by  the  Spanish  commandant,  and  to  receive  from 
him  the  public  property ;  and  that  the  premises  in  dispute 
were  not  shewn  or  delivered  as  public  property.     After 
the  change  of  Government,  Don  Miguel  took  possession  of 
the  premises  by  renting  them  to  different  tenants,  and  ho 
remained  in  possession  till  1819  or  1820. 

The  defendant  claimed  under  the  heirs  of  Robert  Far- 
mer, who  were  proved  to  be  living,  and  for  whom  it  ap- 
peared he  had  been  put  in  possession  by  the  Sheriff  of  Mo- 
bile county;  and  in  support  of  their  title,  produced  a  certifi- 
cate of  a  sui-vey  made  for  them,  dated  "Surveyor's  Office, 
Land  District  East  of  the  Island  of  New  Orleans,"  dated 
eighth  of  May,  1824.  This  certificate  was  signed  by  Si- 
las Dinsmoor,  Principal  Deputy  Surveyor,  and  recites,  that* 
in  conformity  with  a  certificate  No.  15,  Report  No.  7, 
from  the  board  of  commissioners  at  Jackson  Court  House, 
he  had  surveyed  the  lot  in  question  for  the  heirs  of  Rob- 
ert Farrar,  and  annexes  a  plat  of  it.  It  also  recites  that  a 
claim  for  the  same  lot  was  set  up  by  the  heirs  of  Eslava« 
He  further  produced  a  certificate  of  confirmation  issued  by 
the  register  and  receiver,  dated  *^Land  Office  at  Augusta, 
Mississippi,  District  of  Jackson  county,  March  JJ8th. 
1827,"  certifying  that  in  pursuance  of  the  act  of  Congress 
passed  the  8th.  of  May ,  1822,  entitled  <<an  act  confirming 
claims  to  lots  in  the  town  of  Mobile,  and  land  in  the  former 
Pr6vince  of  West  Florida,  which  claims  have  been  re- 
ported favorably  upon  by  the  commissioners  oi  the  Uni- 
ted States,"  the  claim  of  the  heirs  of  Robert  Farmer 
had  been  confirmed,  and  regularly  surveyed  as  per  the 
plat  certified  by  S.  Dinsmoor;  and  that  they  were,  on  ap- 
plication to  the  General  Land  Office,  entitled  to  a  Patent 
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for  it     Upon  this  evidence,  the  Court  charged  the  jury,     JtxLY  in^. 
that  if  they  believed  that  the  plaintiffs,  and  their  ancestor  un-  "^^^^Jitt"^^ 
der  whom  they  claimed,  had  been  in  possession  from  1804,  y* 

up  to  1819  or  1820,  that  it  was  such  a  possession  as  au-    Erf«^»»eti!. 

thorised  the  {wesumption  of  a  title  in  them;  and  that  the  

said  certificate  of  confirmation  of  title  in  those  under  whom 
the  defendant  claimed,  was  not  a  paramount  title  to  that  of 
the  plaintiffs.  This  charge  is  now  assigned  for  error  by 
Hallett 

AcBS,  for  the  plaintiff  in  error. 

EtLtoTT  and  Crawford,  for  die  defendants. 

By  JUDGE  COLLIER.  The  facts  shewn  by  the  bill 
of  exceptions  require  that  we  should  express  an  opinion; 
first,  upon  the  nature  of  the  title  of  the  defendants  found- 
ed on  previous  possession:  second,  upon  the  legality  of  the 
certificate  offered  by  the  plaintiff:  and  third,  whether  the 
possession  of  documentary  evidence  of  title  gives  para- 
mount right. 

Evidence  of  title  to  reol  properly  founded  on  and  de- 
duced alone  from  possession,  is  the  most  unsatisfactory  and 
inconclusive  of  all  other,  by  which  title  is  made"  out 
Possession  cannot,  consistently  with  reason  and  la,w,  un- 
less sanctioned  by  the  length  of  time  which  the  Legisktturv 
have  prescribed  as  a  bar  to  an  action  to  try  titles,  give  a 
right  to  lands,  but  can  only  be  considered  in  a  case  thus 
circumstanced,  as  creating  a  presumption  that  the  title  is 
with  the  possession.  It  is  believed  that  a  plaintiff  can  on- 
ly recover  where  such  proof  is  not  accompanied  with,  or 
countervailed  by  proof  of  title  in  anotlier.  The  presump- 
tion which  it  creates  may  be  destroyed  in  various  ways, 
by  shewing  that  tlie  title  was  not  with  the  possession,  at  . 
that  the  possession  was  permitted,  or  that  it  was  held 
against  the  consent  of  the  pi^rson  in  whom  the  title  is. 
This  brings  us  to  consider  the  second  point* 

Bv  an  act  of  Congress  passed  on  ihe  8th.  of  May,  1822, 
entitled  an  act  confirming  claims  to  lots  in  the  town  of  Mo- 
bile, &c  "  when  taken  in  connection  with  an  act  of  the  •  l^  ^^* 
same  date,  entitled  <<an  act  supplementary  to  the  several 
acts  for  adjusting  the  claims  to  land  and  establishing  Land 
Offices  in  the  District  East  of  the  Island  of  New  OrleJips,*'*  *^"*  ^^ 
power  is  pven  to  the  Register  and  Receiver  at  Jackson 
Court  House,  Augusta,  Mississippi,  in  default  oi  commis- 
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JULY  1829.    sioners  specially  appointed  to  confiuD  claisis  to  lots  in  Mo- 
^"^Y^^"^^  bile,  derived  under  British  or  Spanish  authority,  and  up- 
^.***       on  a  claim  being  reported  oh  favotmhly,  they  are  author- 
Esiava,«taL   iged  to  i^soe  a  certificate  of  confirmation  to  the  person  en- 
•  titled,  setting  forth  th«  nature  of  the  claim,  and  the  quan- 

tity of  the  land  allowed.    The  certificate  seems  to  be  sut 
ficiently  formal  .and  to  have  been  regularly  issued. 
m  Laws  Ala.       ^7  ^  ^^^  ^^  ^^e  Mississippi  Territory,  ^  "aU  certifi- 
348.  cates  issued  in  pursuance  of  any  act  of  Congress  by  any  of 

the  boards  of  Commissioners,  Register  of  a  Land  Office, 
&c.  upon  any  warrant,  &.c.  for  any  land  in  this  Territory, 
&c.  shall  be  taken  as  vesting  a  full,  complete  and  legal  ti- 
tle in  the  person  in  whose  favor  the  said  certificate  is  grant- 
ed, &c.  and  the  same  shall  be  received  in  evidence  as  such 
in  any  Court  in  this  Territory.'*  The  acts  of  Congress 
have  authorised  the  issuance  of  the  certificate.  The  terri- 
torial act  just  recited  deckres  what  fact  it  shall  be  taken  to 
prove,  and  for  that  purpose  has  made  it  evidence.  It  now 
remains  to  consider  the  third  point 

The  certifieate,  it  is  declared  by  our  statute,  vests  the  le- 
gal title  fully  and  completely  in  the  grantee.  Possession 
it  has  been  said  conveys  no  title  in  itself,  but  is  evidence 
when  uninterrupted  for  a  long  apace  of  time,  that  the  title 
is  with  the  possession^  the  force  of  which  presumption 
yields  to  documentary  evidence.  If  then  the  possession 
of  the' ancestor  was  of  a  character  to  authorise  the  infer- 
ence that  the  title  was  vested  in  him,  that  inference  must 
yield  to  the  strength  of  the  title  vested  by  the  certificate 
m  the  heirs  of  Farmer.  It  is  unnecessary  for  us  to  decide 
upon  the  legal  efiect  of  the  certificate  further  than  we  have 
expressed  ourselves.  Its  conclusiveness  as  evidence  against 
all  {)ersons  who  claim  adversely,  or  whether  the  facts  and 
and  suggestions  on  which  it  issues  can  be  enquired  into  now, 
are  topics  which  cannot  be  legitimately  adjudicated  in  this 
case.  We  will  however  remark,  that  the  method  pursued 
under  the  direction  of  Cong(*ess,  of  examining  and  con- 
firming, and  rejecting  the  Spanish  and  British  land  claimB, 
seems  to  have  been  sustained  by  the  Supreme  Court  of  the 
^»9.  ^"^     United  States  in  De  La  Croix  vs.  Chamberlain.  *     ' 

In  the  action  of  trespass  to  try  titles,  the  plaintiff  must 
recover  upon  his  own  title,  and  if  he  shall  make  out  ^  prima 
facie  case,  it  is  competent  for  a  defendent  to  shew  a  better 
title  in  a  third  person.  It  was  therefore  legal  lor  the  plain- 
tiff to  have  defended  himself  behind  the  title  in  the  heire 
ef  Farmer.    It  is  scarcely  necessary  to  say  any  thing  of 
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the  proof  of  purchase  from  the  Spanish  commandant  by  ^^JJIJ^J?^ 
the  ancestor,  as  it  seems  not  to  have  been'regarded  by  the  ^^jT!^ 
presiding  Judge  in  his  charge;  we  however  think  that  pri-  ▼. 

ma  facie y  he  had  no  right  to  sell.  Could  the  /act  of  sale  Eilava,«tal. 
be  mude  out  by  legal  testimony,  it  would  be  proper  to  give 
evidence  of  a  right  to  dispose  of  the  property  before  the 
sale  could  be  made  availing,  if  at  all.  We  are  of  opinion^ 
from  the  facts  appearing  on  the  record,  that  the  Court 
should  have  instructed  the  jm*y  that  ^e  certificate  offer- 
ed by  the  plaintiff,  overbalanced  the  presumption  of  title  in 
the  "defendants  founded  on  the  possession  of  their  ancestor. 

Judgment  reversed  and  cause  remanded^ 

The  Chief  Justice  not  sitting. 


Fbteb  v.  AUSTILL. 

1,  An  execution  issued  against  a  principnl  and  fecnrity,  and  a  part  of  tbtf 
money  was  by  the  sheriff  made  by  levy  and  sale  of  the  pnncipars  effects, 
bat  he  returned  it  **no  money  made/*  and  an  alias  issued  against  the  se- 
curity for  the  whole  debt.  The  sheriff  having  absconded,  it  was  held 
that  m  Equity,  the  security  was  entitled  to  relief,  and  that  tha  Court  had 
jurisdiction  to  enio'm  for  the  amount  made  by  the  sale. 

2.  Qtugre* — Can  a  Common  Law  Court,  in  such  case,  afford  rdfieff 

Martin  Fryer,  as  administrator  of  John  Fryer,  de- 
ceased, filed  his  bill  in  equity  in  Monroe  Circuit  C<»urt, 
in  August,  1S24,  against  Jeremiah  Austill,  as  surviviug 
partner  of  the  firm  of  Files  and  Austill,  and  against  John 
Yancy,  former  sheriff  of  Monroe  county. 

The  bill  charged  that  an  execution  issued  from  Monroe 
Circuit  Court,  in  favor  of  Austill,  as  survivor,  against  one 
Myles,  and  against  John  Fryer^  for  1^336,  said  John  Fry- 
er being  the  security  of  Myles  in  a  writ  of  error  bond* 
That  this  execution  was  levied  by  Yancy,  then  sheriff  of 
Monroe,  on  property  of  Myles,  the  principal,  which  he 
held,  for  $136.  That  he  gave  no  account  of  this  levy  and 
sale,  but  returned  the  execution  endorsed  *'no  money 
made;"  that  after  this,  Myles  died  insolvent,  and  John 
Fryer  died ;  and  that  an  alias  execution  had  been  since  is- 
sued;  and  was  in  the  hands  of  the  sheriff  of  Monroe  coun- 
ty* againrt  the  estate  of  John  Fryer,  for  the  whole  amount 
of  the  debt  That  Yancy  had  left  the  State,  so  that  the 
eomplainant  could  not  obtain  a  remedy  at  law,  by  giving 
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him  notice  of  a  motion  in  said  Court.  The  complainant 
averred  a  readiness  to  pay  so  much  of  said  execution  as  had 
^not  been  satisfied,  being  about  $200;  and  prayed  that  the 
$lS6y  might  be  credited  to  him,  &c. ;  and  also  for  an  in^ 
junction  to  stay  the  collection  of  that  amount,  and  for  gen- 
eral relief.  An  injunction  was  granted  by  Judge  Cren- 
shaw, in  September  1824,  restraining  the  collection  of  the 
0136,  for  one  month  only,  to  give  the  complainant  an  op- 
portunity of  serving  a  notice  on  one  of  the  defendants,  who 
resided  in  the  State. 

At  October  term,  1824,  Austill  demurred  to  the  bill, 
for  want  of  equity;  and  at  October  term  1826,  a  decree  was 
rendered,  sustaining  the  demurrer,  and  dismissing;  the  bill 
with  costs,  on  the  ground  that  the  Court  of  Law  could  have 
caused  satisfaction  to  be  entered  for  the  $136,  collected. 

Fryer,  the  complainant,  in  this  Court,  assigns  for  error, 
that  the  demurrer  was  wrongfully  sustained. 


Bagbt  and  Lton,  for  the  appellant 
Hitchcock,  for  the  appellee. 


\ 


LIPSCOMB,  C.  J.  deliveretl  the  opinion  of  a  majority  of 
the  Court  The  decree  of  the  Circuit  Chancellor  w^as  predi- 
cated on  the  ground  that  he  supposed  the  relief  was  ample 
and  sufiScient  at  common  law,  and  if  this  predicate  is  correct, 
there  is  no  doubt  but  his  conclusion  was  also  correct.  But 
what  is  that  adequate  and  complete  remedy  ?  Before  a  rule 
could  have  been  served  on  the  old  sheriflT,  to  shew  cause  why 
satisfaction  should  not  be  entered,  pro-tantOy  the  complain- 
ant would  have  been  compelled  by  the  second  execution  to 
pay  the  money.  Again;  satisfaction  could  not  have  been 
entered  on  the  ex-parte  shewing  of  the  complainant 
Would  a  supersedeas  have  afforded  a  remedy?  A  super- 
sedetis  is  a  common  law  writ,  and  if  the  case  was  such  a^ 
would  in  any  aspect  have  supported  such  a  writ,  its  effects 
would  have  been  to  stop  the  execution  entirely,  and  by  so 
doing,  an  injustice  would  have  been  done  to  the  plaintiff  in 
the  execution,  A  supersedeas  could  not  have  partially 
destroyed  the  effect  of  the  execution,  it  would  have  opera- 
ted as  an  entire  bar  or  not  at  all.  But  it  seems  to  me 
that  it  was  not  a  ground  for  a  supersedeas;  the  proceed- 
ings all  had  the  appearance  of  fairness,  and  did  not  shew 
that  the  execution  had  improvidently  issued  A  majority 
of  the  Court  are  of  opinion  that  Chancery  alone  could 
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afford  relief,  and  that  there  was  error  in  sustaining  the  de- 
murrer and  dismissing  the  bill,  and  that  therefore  the  de- 
cree should  be  reversed  and  the  cause  remanded,  with  leave 
to  answer. 


By  JUDGE  WHITE.     The  only  question  in  the  pre- 
sent csise  is,  whether  the  complainant  could  not  have  had 
ample  redress  at  law.     If  he  could,  the  decree  of  the  Chan- 
cellor below,  dismissin*;  his  bill  was  correct,  and  should 
be  affirmed.     He  complains  that  the  one  ^hundred   and 
thirty-six  dollars  enjoined  had  been  made  out  of  John  E. 
Myles,  for  whom  his  intestate  was  security  in  a  writ  of 
error  bond,  and  against  whom  and  his  said  intestate,  judg- 
ment was  affirmed;  but  that  the  sheriff  returned  the  ex- 
ecution "no  money  made,''  absconded,  and  a  second  exe- 
cution issued  against  the  estate  of  his  intestate  in  his  hands, 
for  the  whole  amount  of  said  judgment,  Mylcs  having  in 
the  mean  time  died  insolvent     In  the   case  of   I^7isinff 
V  Eddy,  «  it   is  determined,  "that   an   injunction   will  V. "JS?"'  ^' 
not  be  granted  to  stay  a  sale  under  execution  on  the  ground 
that  the  judgment  has  been  fully  paid  and  satisfied;  for 
the  party  has  a  prompt  and  adequate  remedy   at  law." 
These  are  the  words  of  the  marginal  note.     In  the  body  of 
the  case,  *  it  is  said,  that  this  remedy  is  by  order  of  the  *  page  51. 
Judge;  what  kind  of  order  this  is  does  not  appear,  except 
that  it  will  stay  a  second  sale,  and  afford   ample  redress. 
I  should  however  presume,  from  an  analogous  practice, 
which    I    will  presently  shew,   prevails  in  the  English 
Courts,  that  \i  must  be  In  the  nature  of  a  supersedeas,  and 
having  satisfaction  entered  of  record.     Neither  can  it  be 
supposed  that  this  practice  grows  out  of  any  peculiar  pro- 
vision of  the  statutes  of  New  York,  as  this  is  not  intima- 
ted in  the  cases,  and  a  similar  mode  of  redress  obtains   in 
others  Courts  of  Common  Law  jurisdiction;  and  if  we  were 
to  admit  as  contended  for,  that  a  supersedeas  is  entire,  and 
cannot  apply  to  a  part  only  of  an  execution,  «till  the  pre- 
sent case  would  not  be   distinguished  fropi  the  one  cited, 
because  the  complainant,  by  paying  the  part  of  the  judg- 
ment which  had  not  been  previously  made  out  of  his  prin- 
cipal^ and  which  he  in  his  bill  states  he  is  ready  to  p'.y, 
miglit  have  superseded  the  whole  execution.     In  Black- 
stone's  Commentaries,  ^  it  is  laid  down,  that  if  after  judg-  «Vol.3,p.406. 
meat  a  defendant  has  obtained  a  general  release,  or  paid  the 
debt,  and  satisfaction  is  not  entered  of  record,  the  ancient 
method  of  redress  was*  by  writ  of  audita  querela^  which 
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JULY  1829.     was  in  the  nature  of  an  equitable   proceeding.     It  was  a 

^'^^'^'^^/^'^''^^^  common  law  process,   though,  in  the  nature  of  a  bill  in 

^"^^"^        equity.     Under  this  proceeding,   an  inquiry  was  had  by 

Austill.       the  Court,  says  Blackstone,  into  the  fact  which  constitu- 

ted  the  parties  right  to  redress  who  sued  out 'the  process. 

If  this  fact  was  a  payment,  upon  this  apf)earing,  it  was  en- 
tered of  record,  for  the  very  object  of  the  inquiry  under  this 
ancient  writ  in  such  a  case,  was  to  have  the  pay ment  enter- 
ed of  record.     This  was  beneficial  to  the  party,  and  that 
which  he  had'  a  right  to  demand,  that  he  might  have  per- 
petual evidence  of  his  discharge  fr(»m  the  judgment     But 
in  the  same  place,  of  the  same  book,  it  is  said  that  "the 
indulgence  now  shewn  by  the  Courts  in  granting  a  sum- 
mary relief  upon  motion,  in  cases  of  such  evident  oppres- 
sion, has  almost  rendered  useless  the  writ  of  audita  qve- 
relay  and  driven  it  quite  out  of  practice.     This  being  the 
case,  it  is  fair  to  presume  the  remedy  by  motion  now  al- 
lowed, is  substantially  of  the  same  nature,  equally,  nay, 
more  extensively  remedial  than  that  formercly  given  by 
the  writ  of  audita  querela.     But  this  writ,  says  Black- 
stone,  was  very  remedial,  hence  the  remedy  by  motion 
must  be  so  likewise,  under  this  writ  too,  facts  were  in- 
quired into  by  the  Court,  and  a  payment,  when  shewn  to 
be  made,  was  ordered  to  be  put  on  the  record.     So  also  it 
may  be  on  motion,  or  the  substituted  remedy  would  not 
ensure  the  same  benficial  ends  as  that  %vhich  it  has  super- 
seded*    It  is  observable  that  though  this  author,  in  speak- 
ing of  the  payment  to  be   inquired  into,  mentions  a  pay- 
ment to  plaintiff,  yet  he  does  not  seem  to  design  to  dis- 
tinguish between  such,  and  those    made  to  the  sheriff. 
Indeed,  I  cannot,  as  it  relales  to  this  question,  perceive 
any  difference  between  them.     A  payment  to  the  sheriff, 
is  a  payment  to  the  party,  so  far  at  least  as  it  operates  to 
the,  discharge  of  the  defendant     Besides,    the  sheriff  is 
the  ministerial  officer  of  the  Court,  and  is  commanded  by 
its  process,  not  only  to  make  tlie  money,  but  to  make  a 
true  return  of  what  he  has  done.     This  is  not  merely  for 
the  benefit  of  the  plaintiff,  but  for  the  safety  of  defendant; 
for,  as  already  shewn,  he  has  a  right  to  have  record  evidence 
of  his  discharge  from  the  judgment,   when  he   pays  it 
Can  it  then  be  possible,  in  this  view  of  the  case,  that  a 
court  of  common  law  is  so  destitute  of  power  to  effect  its 
own  purposes,  and  control  its  own  officers,  as  to  force 
suitors  into  Chancery  to  prevent  oppression  from  the  false 
and  fradulent  conduct  of  such  oflScers,  done  too,  if  not  in 
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contempt  of,  at  least  contrary  to  its  own  mandate?  I  can- 
not believe  it  It  has  already  been  seen,  that  they  have 
the  powex  to  inquire  into  the  fact  of  payment,  on  motion 
in  open  court,  and  if  so,  they  must  have  the  incidental 
power  to  supersede  an  execution  in  vacation,  until  the 
•itting  of  court  This  is  not  only  apparent  from  the  case 
cited  from  Johnson,  as  a  common  law  principle,  but  as  I 
conceive  from  the  provisions  of  our  own  statute.  In  the 
Laws  of  Alabama,  page  319,  this  statute  will  be  found;  its 
words  are  "That  the  Judges  of  the  Circuit  Courts  respect- 
ively, shall  have  power  and  authority  in  vacation,  to  su- 
persede any  execution,  when  it  shall  satisfactorily  appear 
to  them  or  any  of  them,  that  the  same  shall  have  im- 
properly issued  from  the  clerks's  office  of  any  of  the  Cir- 
cuit Courts  of  this  State.''  A  supersedeas  is  a  remedial 
writ,  and  if  so,  it  cannot  be  conceived  that  this  statute  was 
intended  to  restrict  its  beneficial  operation.  Then  I 
should  say,  tliat  the  execution  in  the  present  case  accord- 
ing to  the  true  spirit  of  this  statute,  issued  improperly; 
and  that  upon  that  fact  appearing,  on  petition  verified  by 
affidavit,  to  a  Circuit  Judge,  and  the  complainant  paying 
what  he  admits  to  be.  due,  such  Judge  would  be  bound  to 
supersede  the  execution  till  Court;  at  which  time  he  might, 
as  appears  by  the  books  already  referred  to,  ascertain 
whetlier  payment  was  made,  and  if  made,  order  satisfaction 
to  be  entered  of  record.  This  would  be  a  more  expeditious, 
loss  expensive,  and  in  almost  every  conceivable  case,  an 
equally  efficient  remedy  with  a  resort  to  equity.  Take 
the  case  before  us,  as  it  appears  to  be,  for  an  extreme  one: 
the  sheriff  is  runaway;  the  plaintiff  in  execution  knows 
nothing  about  the  payment;  how  then  is  the  complain- 
ant to  obtain  better  proof  in  equity  tharv  at  law?  Nor  are 
these  principles  unsanctioned  by  practice  in  our  own 
Courts,  or  those  of  States  immediately  about  us.  In  Ten- 
nessee, where  there  has  been  a  wrong  taxation  of  costs,  it  is 
usual  to  supersede  the  execution,  and  correct  such  taxation 
by  motion  in  open^ourt.  A  similar  practice  in  like  cases 
has  obtained  with  the  Circuit  Courts  in  the  northern  end 
of  this  State.  Many  can  bear  witness  to  the  convenience 
of  such  a  remedy,  whilst  none  as  far  as  I  know,  have 
there  questioned  its  legality.  Suppose  A.  were  to  sue  B. 
and  was  to  summon  twenty  witnesses,  but  capriciously  to 
discharge  all  but  two,  without  examining  them.  Would 
the  defendant,  though  he  might  lose  the  suit,  be  liable  to 
pay  the  costs  of  their  attendance?    Would  they  not  have  a 
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JULY  1889.     right  to  prove  that  attendance,  and  could  the  clerk  do  oth- 

^^-^'V^^-^  erwise  than  tax  such  attendance  in  the  bill  of  costs?     This 

F*Ter        must  be  admitted.     If  in  such  a  case,  which  is  not  unusual, 

Austin.       the  defendant  should  not  find  out  this  imposition  before  the 

I Court  adjourned,  could  he  not  obtain  redress?     He  cer- 

tainlv  could.  But  he  should  not  be  driven  to  a  Court  of 
Equity.  Common  Law  Courts  have  a  right,  at  any  time 
before  the  money  is  paid  over  by  the  sheriff,  to  rectify  a 
taxation  of  costs.  This  is  reasonable  and  decided  to  be 
connect,  as  represented  in  1.  Tennessee  Reports.  But 
this  practice  pre-supposes  the  existence  of  powers  in  Courts 
of  Common  Law,  which  it  is  obvious  would  have  reme- 
died the  injury  of  the  plaintiff  in  the  present  case.  He 
then  had  ample  redress  without  a  resort  to  Chancery,  and 
the  decree  being  founded  on  this  principle  should  be  affirm- 
ed. 

By  JUDGE  COLLIER.  I  concur  in  the  opinion  pro- 
nounced by  the  Chief  Justice,  yet  dissent  from  the  sugges- 
tion made  in  that  opinion,  that  an  execution  cannot  be  su- 
perseded in  part  and  continued  in  force  for  the  residue. 
I  bolieve  the  reverse  to  be  the  law.  Jadges  Crenshaw, 
(who  did  not  sit  in  this  cause)  and  Taylor,  concur  with 
pie. 

Decree  reversed  and  cause  remanded. 


Hunt  and  Condrt  v.  Mavfield. 

'  1,  In  debt  on  tlie  record  of  a  recovery  in  a  sister  State,  under  the  issue  af 
nut  tiel  reeorti,  if  a  duly  certified  exemplification  is  produced,  of  a  jndg- 
mi'ct,  valid  in  the  State  where  rendered,  though  not  founded  (Hi  personal 
service, judgment  must  be  giveo  for  the  plaintiff. 

2.  (r.  such  ca^s,  nui  tiel  record  is  the  genera)  issue,  but  is  not  the  only  plea 
that  may  be  pleaded.  * 

3.  Special  matters  of  defence,  for  the  want  of  jurisdiction  over  the  subject 
matter  of  controversy,  or  person  .of  the  defendant,  in  the  Cooit  of  such 
sister  State,  must  be  specially  pleaded,  if  relied  on. 

4.  Under  the  issue  of  nvl  tie/  rerardy  the  Court  will  not  give  the  interest  of 
.  the  sister  State  on  such  judgment.    The  rate  and  amount  of  interest 

must  be  found  b*  a  jury. 

This  was  an  action  of  debt,  instituted  by  John  Hunt  and 
'  William  Condry,  in  the  Circuit  Court  of  Lauderdale  coun* 
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ty,  in  March,  1826,  to  recover  of  Brice  M.  Mayleld,  the 
amount  of  a  judgment  which  they  obtained  aj^airist  him  in 
the  Court  of  Picas  and  Quarter  Sessions  in  the  county  of 
Claiborne,  in  the  State  of  Tennessee;  and  was  founded  on 
an  exemplification  of  the  record  of  said  recovery.  They 
declared  in  the  usual  form  on  the  record;  the  defendant 
pleai-led  nul  tiel  record^  and  issue  was  joined  on  that  plea. 

By  a  bill  of  exceptions  taken  by  the  plaintiffs,  it  appears 
that  they  produced  an  exem  pi  ideation,  rei^ularly  certified, 
of  the  proceedings  had  in  the  Court  of  Pleas  and  Quarter 
Sessions  m  Tennessee,  which  exemplification  is  fully  set 
out.  It  shews  that  on  the  1 9th  of  Decent  her,  1825,  be- 
fore said  Court,  composed  of  six  justices  then  sitting,  *nhe 
plaintiffs  by  their  attorney  moved  for  judgment  against  the 
defendant  for  S980  40,  which  they  allege  they  have  paid 
as  the  securities  of  said  MayfieJd,  and  in  consequence  of  a 
judgment  rendered  against  them  in  the  Court  of  Pleas  and 
Quarter  Sessions  for  Claiborne  county,  ki  said  State,  on  n 
note  given  by  them  and  said  Mayfield,to  S,  Posey,  admin- 
istratrix, in  whose  favor  jlidgmentwas  renfiered.the  13th 
of  November,  1821,  for  $776  24,  debt  and  damages,  and 
?14  39,  costs  of  suit. '*  The  record  proceeds  thus:  "But 
it  not  appearing  to  the  satisfaction  of  the  Court  by  inspec- 
tion of  the  papers,  that  the  plaintiffs  were  the  securities  of 
the*  defendant  Mayfield  in  said  note,  on  which  thai  judg- 
ment was  obtained,  it  is  therefore  ordered  that  a  jury  be 
empanelled  to  inquire  of  the  fact,  if  the  plaintiffs  wei^ 
merely  the  securities  of  the  defendant  in  said  note;"  upon 
this,  a  jury  was  empanelled,  who  found  by  their  verdict 
that  they  were  securities  merely  for  the  payment  of  said 
note.  After  this,  is  the  following  entry :  '*lt  appearing  to 
the  satisfaction  of  the  Court,  by  proof  adduced  to  them, 
that  said  plaintiffs,  Hunt  and  Condry,  have  paid  of  princi- 
pal and  interest  under  said  judgment,  the  said  sum  of 
jP9S0  40;  it  is  therefore  considered  by  the  Court,  that 
said  plaintifi^,  Hunt  and  Condry,  recover  of  the  defendant 
Mayfield,  said  sum  of  g980  40, 'and  also  the'  costs  of  this 
motion,  and  that  the  defendant  be  in  tnefcy,  &c." 

At  the  October  term,  1826,  of  the  Circuit  Conrt  of 
Lauderdale  county,  the  cause  was  tried;  and  the  Court 
being  of  opinion  that  the  record  was  insufficient  to  sustain 
the  issue  for  the  plaintaffs,  gave  judgment  thereon  for  the 
defendant 

The  error  assigned  in  this  Codrt  by  the  plaintiffs  is^ 
Ihat  the  record  was  improperly  rejected,   and  that  the 
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JULY  1S29.    Court  should  have  determined  the  issue  of  nitl  tiel  record 
^^-^'^^^'^^-^  in  their  favor. 

Hunt  and 
Condry 

V.  W.  B.  Martin  and  Hopkins,  for  the  appellants.     The 

MayEeld.  transcript  is  correctly  certified,  and  the  proceedings  had  in 
Tennessee,  though  not  founded  on  personal  notice,  will  be 
found  on  examination  to  be  strictly  legal  under  the 
a  Scott's  re-  Statutes  of  Tennessee.  "  The  statutes  of  Tennessee  require 
▼ised  laws  of  the  fact  of  securityship  to  be  tried  by  a  jury,  this  was 
yds^iir^i^ea?,*  done.  This  judgment,  in  Tennessee,  could  not  be  revers- 
m  Cooke's  ed  for  error;  the  case  cited  from  Cook's  Reports,  which 
267^64,  4^  ^^®  ^  similar  case,  proves  this.  This  Court  is  bound  to 
give  to  this  judgment  here  the  same  validity  it  had  in  Ten- 
nessee, and  the  same  credit  is  due  to  the  record  here  as 
there.  To  afSrm  the  judscment  below,  would  be  to  refuse 
to  give  to  the  record  and  judgment  of  a  sister  State,  its 
full  faith  and  credit,  as  required  by  the  Constitution  of  the 
United  States,  and  the  act  of  Congress.  The  act  of  Con- 
gress makes  no  distinction  between  proceedings  exparie, 
and  those  that  are  not  so;  then  how  can  any  sound  argu- 
ment be  drawn,  to  establish  that  it  shall  apply  only  to  cases 
where  both  parties  are  in  Court?  Why  shall  it  not  em- 
brace proceedings  had  under  statute  laws,  as  well  as  those 
at  common  law?  Are  they  not  the  judicial  proceedings 
and  records  of  a  sister  State?  The  presumption  must  be 
in  favor  of  the  record,  and  it  cannot  be  presumed  the 
Court  in  Tennessee  was  regardless  of  the  rights  of  the  de- 
fendant; that  would  be  to  give  to  the  record  no  credit  at 
all.  It  does  appear  that  ail  the  proof  that  was  necessary 
was  in  fact  produced  before  that  Court 

There  are  various  proceedings  in  the  several  States, 
which  are  records,  and  are  so  considered,  although  they 
are  expariCj  as  the  probate  of  wills,  deeds,  settling  of  es- 
tates, &c. ,  by  which  all  the  world,  whether  parties  or  not 
are  bound,  whether  they  have  notice  or  not.  All  those 
proceedings  are  at  \es^t  prima  facie  evidence. 

This  statute  of  Tennessee,  giving  the  summary  remedy 
required  no  notice,  so  none  was  necessary.  It  is  a  statute 
passed  for  the  benefit  of  securities,  and  is  of  a  remedial  na- 
ture; therefore  it  should  be  liberally  construed.  Cases  of 
this  kind  differ  from  cases  of  attachment,  and  are  distin- 
guishable from  them.  Such  cases  are  of  themselves  ori  gin  - 
al  proceedings  without  any  notice;  but  this  is  a  case  of  im- 
plied notice,  and  growing  out  of  other  previous  proceed- 
ings.    It  has  been  held  that  a  judgment  founded  on  tvro 
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returns  ^^nihily^*  would  be  sufficient  to  support  the  judg-  july  1829. 
ment  of  a  sister  State.  "                                                         V-^^Vx^ 

It  must  be  recollected  that  in  this  cause  the  plea  of  nul     ^^^"*^ 
tielrecordf  is  alone  pleaded.     Several  of  the  cases  cited  on  v. 

the  other  side,  go  only  to  shew  that  other  pleas  than  nul     Mayfield. 

tiel  record  may  be  pleaded.     Had  a  special  plea  alleging  ^  j  Liiteii  m 

a  Tv'jdnt  of  jurisdiction,  or  any  other  special  matter,  avoiding  417.  5LittcU 

the  judgment,  been  filed,  we  could  have  replied  and  tried  ^^' 
such  special  matter.     But  the  plea  of  nvl  tiel  record  only 
puts  in  issue  the  existence  of  our  judgment,  and  having  in 
our  possession  a  transcript  duly  authenticated,  shewing  the 

existence  of  a  judgment  not  reversible  in  Tennessee,  we  fcichitty'sP. 

felt  safe  under  the  issue  joined.     It  will  also  be  perceived,  480,48i,  not$ 

that  if  we  fail  in  this  action,  our  debt  will  be  lost;  for  the  215/  tlxl^7. 

statute  of  limitations  would  bar  any  other  recovery.     We  7Cranch48i. 

thereflire  think  the  Court  would  be  disposed  to  hesitate,  ig^jJJJi''  iSi 

before  affirming  the  judgment  against  us.  *  3  Wheat.  234. 

Co ALTBR,  for  the  appellee.     The  defendant  below,  and  ^J^^^'Vlb^^ 

who  was  also  defendant  in  Tennessee,  had  no  notice,  ei-  i3*john.' 193! 

ther  actual  or  constructive,  of  the  proceedings  had  against  1 J;)?*'*^  iJ.^ 

him  in  Tennessee;  therefore  they  are  a  nullity  and  void,  355^  nJ.  «,* 

and  no  evidence  against  him  in  the  Courts  of  this  State.  ^  ^\_^  ^^^^ 

Parties  to  a  suit  can  only  be  made  by  process  or  by  con-  ^awharton** 

sent,  and  in  no  other  way.  *'  In  summary  proceedings,  and  Dif.  360,  No. 

proceedings  before  inferior  jurisdictions,  every  thing  must  /4  Burrow 

appear  in  the  record  itself,  such   as  notice,  &c. ,  which  is  2244, 2281. 

necessary  to  give  the  Court  jurisdiction,  without  which,  r^"^'  *  ^^^ 

the  whole  proceedings  are  coram  nonjudice,  and  void.  *  1  Stewart 


By  JUDGE  SAFFOLD.  The  bill  of  exceptions  ta- 
ken by  the  plaintiffs  in  the  Court  below,  brings  before  this 
Court  the  transcript  of  the  record  on  which  the  suit  was 
brought,  and  presents  for  consideration  a  question  of  con- 
siderable magnitude;  and  whieh,  in  principle,  is  also  in- 
volved in  several  other  cases  now  pending  in  this.  Court 
The  question  relates  to  the  effect  of  a  Judgment  obtained  in 
a  sister  State,  against  a  defendant  residing  out  of  the  same, 
and  where  there  has  been  no  personal  service  of  the  pro- 
cess. No  objection  is  found  to  the  sufficiency  of  the  cer- 
tificates, either  of  the  clerk  or  presiding  justice  of  the 
Court;  but  it  is  insisted,  and  was  so  adjudged  below,  that 
in  legal  acceptation,  this  is  not  a  record  on  which  a  judg- 
ment can  be  rendered  in  this  State. 

It  will  be  observed,  that  it  is  not  in  any  way  shewn  that 
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jxTLY  WML    the  defendant  Mayfield,  was  not  an  inhabitant  of  Tennea* 

y^^^"^^  see,  nor  that  he  was  not  subject  to  the  jurisdiction  of  the 

Hl^ondrv^     Court  there,  at  the  time  the  proceedings  were  had  against 

T.  him.     It  is  not  our  intentipn  to  extend  therule  of  decision 

Mayfield.      j„  ^y^;^  ^^^  beyond  the  principles  necessarily  involved  in 

— = '  it;  or  to  declare  the  kind  or  nature  of  defence  which  would 

be  available  against  a  judgment  rendered  in  a  different 
St-^te  or  nation,  where  there  has  been  personal  service  of 
process,  the  proceedings  conformable  to  the  laws  of  the 
country,  and  the  record  certified  in  due  form.  Here  there 
was  no  personal  service  of  the  process,  or  appearance  by 
the  defendant,  which  would  have  been  tantamount  to  actual 
notice;  the  Court  appears  to  have  proceeded  according  to 
the  law  of  tJiat  State,  upon  thf  ground  of  constructive  no- 
tice, arising  from  the  facts,  that  the  defendant  was  the  prin- 
eipsd  debtor  in  the  note  referred  to,  the  plaintiffs  his  securi- 
ties, and  that  they  had  paid  and  satisfied  the  same,  after 
judgment  obt^iined  against  them  as  such,  in  that  State. 
This  recovery  appears  to  have  beyen  authorised  by  the 
•  Cookc'i  R.  l^xv  of  that  State,  and  in  the  form  pursued.  "  Then  should 
Scott's  iievi.*  the  plea  of  ntd  tiel  record  have  been  sustained  to  the  suit 
1  vol.  703,  brought  on  this  recovery?  or  must  not  the  defendant,  if  he 
could  avail  himself  of  the  want  of  jurisdiction  in  the  Court, 
or  other  extrinsic  m«ttcr  of  defence,  have  resorted  to  a 
special  plea  in  bar?  Under  an  issue  of  nul  tiel  record^ 
tfae  Court  can  only  inspect  the  record  of  recovery,  and  un- 
less the  want  of  jurisdiction,  or  some  other  insufficiency 
appear,  which  would  destroy  the  force  and  effect  of  the 
judgment  in  the  State  in  which  it  was  rendered,  judgment 
must  be  given  lor  the  plaintiff.  On  this  important  subject 
it  would  be  impossible  to  reconcile  the  decisions  of  the  Su- 
preme Court  of  the  Union,  with  those  of  the  highest  tribu- 
nate of  some  of  the  States;  y€*t  it  must  be  admitted,  that  as 
the  question  involves  the  construction  of  the  Federal  Con- 
stitution, the  decisions  of  the  Federal  Tribunal,  having  au- 
thority to  control  all  others,  must  prevail. 

For  a  time  the  doctrine  prevailed  in  the  State  of  New 
York,  that  a  judgment  from  a  sister  State  was  to  be  regard- 
ed as  aforeign  judgment;  that  it  was  only  prima  fade  ev- 
idence of  the  debt,  and  that  the  defendant  could  plead  nil 
ft  ArmstroQ]?  debet  to  an  action  of  debt  brought  upon  it     The  decisions 
?*'  ^Td°n  •^^w^v^''  ^^  other  tribunals,  appear  to  have  vielded  in  a 
£§302.  Bor-  good  degree  to  the  paramount  autliority.  *  The  Supreme 
^n  vs.  Filch  Court  of  the  United  States,  in  the  C3??e  oi  Mills  v.  Dur- 
crcranchibi  yccy  ^  decided,  that  the  act  of  Congress  of  1790,  chap^ 
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tei-  38,  prescribed  the  mode  in  which  the  public  acts,  re-  y^^^^^?^ 

cords  and  judicial  proceedings  in  each  State  shall  be  au-  ^^^^| 

thenticated,  so  as  to  take  effect  in  every  other  State:  de-       Onidry 

elan'ng  that  the  record  of  a  judgment,  duly  authenticated,     *f  i  « 

shall  have  such  faith  and  credit,  as  it  has  in  the  State  Court        *^*  ' 

from  whence  it  was  taken  \  and  if  in  such  Conrt  it  has  the  ef-> 

feet  of  record  evidence^  it  must  have  the  same  in   every 

other  Court  within  the  United  States;  and  that  in  sueh  case^ 

the  only  proper  inquiry  is,  what  would  be  the  effect  of  the 

judgment  in  the  State  where  it  was  rendered.     The  same 

Court  in  the  case  of  Hampton  v.  M^Connel,  •  professing  «3Wh«t.8M 

to  TiBCOgnise  the  former  doctrine,  said  that  it  was  held  in 

the  case  of  Mills  v.  Duryee  "that  the  judgment  of  a  State 

Court  should  have  the  same  credit ^  validity  and  effect j  in 

every  other  Court  in  the  United  States,  which  it  had  in 

the  State  where  it  was  pronounced ;  and  that  whatever  pleas 

Would  be  good  to  a  suit  thereon  in  such  Stiite,  and  fione 

others,  could  be  pleaded  in  any  other  Court  in  the  Uni-  . 

ted  States. 

I  concur  however,  in  the  view  taken  of  the  decision  in 
Mills  V.  Duryee  J  by  the  Supreme  Court  of  New  York,  in 
the  case  of  Skumway  v.  Stillman,  *  that  'Mhe  only  j^ene-  ft4Coweii398. 
ral  proposition  upon  the  subject  of  pleading  established  by 
that  case,  is,  that  nut  ttel  record  is  the  only  proper  ^encra^ 
issue  in  an  action  of  debt  on  a  State  judgment;''  and 
the  opinion  of  that  Court  is  implied,  that  the  judgmeot 
would  not  be  conclusive,  where  the  Court  had  not  acquired 
jurisdiction  over  the  person  of  the  defendant;  and  that  in 
such  case,  nul  iiel  record  was  not  the  only  proper  plea. 
In  the  case  last  referred  to,  this  doctrine  is  explicitly  main- 
tained. The  same  principle  is  maintained  in  the  late  deris- 
ion of  the  Supreme  Court  of  the  United  States,  of  Biddle  v, 
fFilkins;  ^  tha  "when  the  Court  in  which  the  judgment  ift  «lPet«ri(»6. 
rendered  had  not  jurisdiction  over  the  subject  matter  of  the 
suit,  or  when  the  judgment  is  absolutely  void,  this  may  be 
pleaded  in  bar,  or  may  in  some  cases  be  given  in  eridence 
under  the  general  issue.  But  the  general  rule  is,  that  there 
can  be  no  averment  in  pleading  against  the  validity  of  a 
record,  though  there  may  be  against  its  operation." 

The  effect  of  these  rules  of  decision  is  conceived  to  be, 
that  where  the  proceedings  appear  to  have  been  conducted 
conformably  to  the  laws  of  the  State  in  "which  they  were 
had,  defence  for  the  want  of  jurisdiction  in  the  Court,  ei- 
ther over  the  subject  matter  in  contest,  or  the  person  of  the 
defendant,  can  only  be  jnade  by  special  plea  in  b»;  con- 
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sequently,  the  judgment  rendered  in  this  case  must  be  re- 
versed)  and  the  cause  remanded;  unless  the  plaintiffs  be 
willing  to  abandon  their  claim  to  interest  since  the  date  of 
the  judgment  in  Tennessee,  and  accept  a  rendition  of  judg- 
ment here  for  the  same  amount  of  that  judgment.  The 
law  of  interest  in  another  State  is  in  the  nature  of  evidencey 
requiring  the  intervention  of  a  jury,  and  subject  to  opposi- 
tion from  the  adverse  party. 

The  plaintiffs  consenting  to  abandon  the  interest,  judg- 
ment is  rendered  for  the  amount  of  the  judgment,  on  which 
the  suit  was  brought 

Juc^^ent  reversed  and  rendered. 

Judge  White,  not  sitting. 


i    Ss  1801 
112    S24 


Tankerslet  V-  Richardson. 

1.  After  the  retarn  term  of  the  writ,  no  exception  can  be  taken,  for  the  want 
of  an  eador^ement  of  the  cause  of  action. 

2.  Awards  beine  much  farored,  the  Court  will  intend  every  thing  which  the 
recoi:d  will  warrant,  to  sustain  a  judjcinent  rendered  on  an  award. 

3.  The  award  in  this  cause,  held  sufficient  to  support  the  judgment;  al> 
though  no  declaration  was  filed. 

The  record  in  this  cause  shews  that  on  the  30th  of 
March,  1824,  a  writ  issued  against  Richard  Tankersley, 
to  answer  unto  Thomas  Richardson,  as  surviving  part- 
ner of  the  firm  of  Richardson  4"  Blake^  in  a  plea  of 
tresp/iss  on  the  case,  to  the  damage  of  the  plaintiff  of 
glOOO.  The  writ  was  returnable  to  the  April  term  of 
Mobile  Circuit  Court,'  and  was  executed.  No  endorse- 
ment ol  the  cause  of  action  appeared  on  the  writ.  After 
the  writ  in  the  record,  the  following  entry  appears:  **This 
cause  having  been  referred  to  the  arbitrament  of  Amos 
Woodward  and  William  Barnwell,  and  they  having  made 
this  award,  in  the  words  and  figures  following,  to  wit: 
<»We  the  undersigned  referees,  appointed  to  examine  into 
the  accounts  between  the  late  firm  of  Richardson  and  Blake, 
and  Mr  Richard  Tankersley,  have  performed  the  duty  re- 
quired of  us,  and  report  and  award  Si 60  83  the  balance 
due  by  Richard  Tankersley  to  Richardson  and  Blake." 

A.  WOODWARD, 
W,  BARNWELL. 
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** Wherefore  it  is  considered  by  the  Court  now  here,  that 
the  said  Thomas  Richardson,  junior,  surviving  partner  as 
aforesaid,  do  recover  under  the  award  aforesaid,  which  is 
made  the  iude;ment  of  the  Court,  the  aforesaid  sum  of 
Si  60  80,  together  with  his  costs,  by  him  about  his  suit,  in 
this  behalf  expended. " 

The  above,  comprises  the  whole  record,  as  certified. 
The  term  of  judgment  does  not  appear;  except  that  the  ti- 
tle of  the  record  reads  thus:  <* Pleas  before  the  Honorable 
Abner  S.  Lipscomb,  Judge  of  the  first  Judicial  Circuit  of 
the  State  of  Alabama,  holden  in  and  for  the  county  of  Mo- 
bile, at  the  April  term  of  said  Court,  in  the  year  1826." 
Tankerslet/y  here  assigns  for  error.  1.  That  there  is 
no  endorsement  of  the  cause  of  action  on  the  writ,  as  re- 
quired by  statute.  2.  That  there  is  no  declaration,  or 
cause  o^  action  set  forth.  3.  That  the  persons  named  as 
arbitrators  do  not  appear  to  have  been  appointed  by  the 
parties  or  with  their  consent  4.  That  the  arbitration 
docs  not  appear  to  be  between  the  parties  to  the  action. 
5.  That  no  term  is  expressed  in  the  record,  at  which 
judgment  was  rendered. 

AcRi:,  for  the  plaintiff  in  error,  argued,  that  by  the 
statute,  *  the  cause  of  action  itiust  be  endorsed  on  the  writ; 
that  it  therefore  bee  »me  an  essential  part  of  the  writ,  which, 
without  such  endorsement  is  a  nullity.  That  a  declaration 
is  necessary,  in  order  that  the  judgment  on  the  cause  of 
action  therein  set  forth  may  be  pleaded  in  bar  to  another 
action  for  the  same  matter.  That  it  is  determined  by  ar- 
bitration, does  not  vary  the  rule,  because  the  same  reason 
still  exists.  But  here,  there  is  no  submission  to  arbitration, 
either  in  the  form  of  an  agreement,  or  by  order  o(  Court 
The  statement  of  the  clerk  that  arbitrators  were  appointed, 
is  no  proof  of  that  fact  A  copy  of  the  order  of  reference 
if  any,  is  the  only  evidenr»e  that  is  proper. 

The  case  oi  Jones  v.  jicre^  *  decided  in  this  Court,  sus- 
tains the  position  taken  under  the  last  assignment  of  error, 
as  to  the  term  of  the  Court  when  judgment  was  rendered 
not  appearing  in  the  record. 

By  JUDGE  COLLIER.     Five  several  matters,  assign- 
ed  for  error  in  this  cause,  are  presented  for  our  considera- 
tion.   Byanactof  1807,  *  entitled  "an  act  establishineSu-  r  Lawi  Al«u 
perior  Courts,  and  declaring  the  powers  of  ihe  Territorial  *^* 
Jud fires,"  the  clerk  or  plaintiff's  attorney,  is  directed  to  en- 
dorse on  the  writ  the  cause  of  action,  and  the  sheriff  is  di- 
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reefed  on  executing  the  writ,  to  deliver  to  the  defendant  a 
copy  of  the  endorsement.  The  statute  does  not  consider 
the  Ciidors^ment  as  an  essential  constituent  of  the  suit:  it 
rather  seems  to  consider  them  as  distinct,  yet,  at  some 

stage  of  the  proceedings,  perhaps  dependent  for  their  legal 

offices  on  earh  other;  without  therefore  pretending  to  de- 
termine how  far  such  ohjections  as  appear  on  the  original 
process,  are  available  on  error,  the  Court  have  no  difficul- 
ty in  attaining  the  conclusion,  that  an  exception  cannot 
be  taken  to  the  want  of  an  endorsement,  after  the  return 
term  of  the  writ 

The  sufficiency  of  the  second  assignment  depends  on 
the  consiieration  which  the  Court  may  give  to  those  that 
follow;  if  the  award  is  sustainable,  there  cannot  be  a  doubt, 
that  no  declaration  is  required 

The  adjustment  of  controversies  nnd  su'ts  by  arbitration, 
is  a  species  of  remedy  much  fivored  by  legislation;  so  much 
so,  that,  not  only  what  can  be,  is  intended  in  its  favor, 
but  it  will  not  be  permitted  to  be  impugned  for  any  ex 
trinsic  cause;  unless  it  be  founded  in  corruption,  partiali- 
ty, or  other  undue  means.  This  is  the  consideration  in 
which  awards  are  holden  in  the  Courts  to  which  the\  are 
returned.  This  Court  must,*  in  accordance  with  a  rule  re- 
peatedly laid  down,  not  only  intend  in  favor  of  the  award, 
but  of  the  judgment  below,  every  circumstance  or  point 
which  the  record  warrants,  that  is  necessary  to  legitimate 
the  action  of  the  Court  It  may  infer,  that  the  award  was 
made  the  judgment  of  the  Court,  (the  reverse  not  appear- 
ing,) by  file  consent  of  the  parties;  and  if  it  was,  an  order 
of  reference  is  dispensed  with,  and  the  judgment  is  tanta- 
mount to  a  judgment  by  confession,  and  cannot  be  erro- 
neous in  point  of  fact  It  is  however  the  opinion  of  some 
of  the  members  of  the  Court,  that  the  entry  on  the  record, 
preceding  the  award  and  judgment,  is  in  itself  an  order  to 
refer  the  cause.  It  is  needless  to  inquire,  whether  the 
entry  of  the  reference  and  judgment  is  sufficient,  within 

ii  Laws  of  Ala.  the  act  of  1799,  entitled  an  act  concerning  defalcation,  '  as 
^^'  it  may  well  (and  perhaps  most  rationally )  be  intended,  that 

the  judgment  was  by  consent  The  fourth  and  iifUi  as- 
*  signments,  are  not,  it  is  conceived,  sustained  by  the  record. 
The  identity  of  the  parties  in  the  writ  and  judgment  suf- 
ficiently appears.  The  caption  of  the  record  shews  when 
the  judgment  was  rendered,  and  it  appears  from  other  facts 
in  the  record,  that  the  writ  of  error  is  not  barred  by  the 
statute  of  limitations. 
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The  Court  are  therefore  of  opinion,  that  the  judgment  ^/JJI:^  "!^^ 

lielow  must  be  affirmed.  Tankersley 

The  Chief  Justice,  not  sitting.  ^  ^.  .  ▼• 

Kicaardsoo* 

Note. — See  the  cniie  of  Uendenhall  t.  Smith,  Minor's  Ala.  Rep.  380 ;  also,  « 

1 ,  Stewart's  Rep.  15:2, 244. 


Kino  v.  Green,  et  al. 

1,  The  intcrmarriaizeofanadmioistratrix,  with  an  obligor  inabondpayn- 
ble  to  her  as  administratrix,  does  not  extinguish  the  debt^  but  merely  sus- 
pends the  right  of  action  during  the  coverture,  and  while  she  eontinuei 
administratrix. 

%  A  bond  made  payable  to  an  administrator  as  such,  is  assetts  in  the  hands 
of  an  admiujivtrator  de  boms  non.  The  description  will  not  be  considered 
mn  mere  descriptin  pertonit, 

3.  Where  in  open  Court,  it  is  consented  that  the  papers  shall  be  taken  out 
by  the  Judge,  and  that  a  judgment  be  rendered  m  vacation,  as  of  the  pre- 
ceding term,  and  judgment  is  so  rendered,  it  is  a  sufficient  and  final  judg- 
ment at  least  it  is  sufficient  to  sustain  a  writ  of  error  thereupon  taken. 

George  C.  Kino,  sheriff  of  Perry  county,  and  admin- 
istrator de  bonis  noriy  by  virtue  of  his  office,  of  John  Bass, 
deceased,  brouji;ht  an  action  of  debt  in  Perry  Circuit 
Court,  against  Jetson  Green,  B.  W.  Holliday,  and  John 
Welsh,  to  recover  of  them  the  amount  due  on  a  sealed 
note  made  by  them. 

The  declaration  was  in  the  detinet,  and  contained  two 
count5.  In  the  first  count  it  was  avered,  that  the  defend- 
ants, Jetson  Green,  B.  W.  Holliday,  and  J  Welsh,  on 
the  13th  December,  1S32,  made  and  sealed  a  specialty, 
promising  to  pay  twelve  months  after  the  date,  to  Julian 
Sass,  administratrix,  and  to  M.  Holliman,  administrator  of 
John  Bass,  deceased,  or  their  assigns,  four  hundred  and  for- 
ty-four dollars  and  forty -five  cents,  for  value  received;  that 
Julian  Bass  was  the  administratrix,  and  M.  Holliman  the 
administrator  of  John  Bass,  who  died  intestate;  that  Julian 
Bass  intermarried  with  Jetson  Green,  one  of  the  obligors, 
who  thereby  became  also  an  administrator  in  right  of  his 
wife  Julian,  and  entitled  to  the  administration  jointly  with 
Holliman ;  that  afterwards,  on  the  6 tli  of  May,  1 S25,  the  let- 
ters of  administration  as  to  Julian  and  her  husband,  by  the 
Orphan's  Court  of  Perry  county,  were  revoked,  and  were 
surrendered;  and  on  the  20th  of  the  same  month,  the  let- 
ters of  administration  as  to  Holliman  were  also  surrendered 
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to  said  Court;  that  afterwards-the  administration  of  said 
estate  was  eomniitted  by  the  said  Orphan's  Court  to  J.  B. 
Nave,  then  sheriff  of  Perry  county,  and  that  the  plaintiff. 
King,  was  at  the  commencement  of  the  action,  and  still  is 
the  successor  in  office  of  Nave,  as  sheriff,  &c.  The  se- 
cond count  was  the  same,  with  the  exception  that  the  in- 
termarriage of  Jetson  Green  with  Julian  was  not  men- 
tioned, nor  his  administration,  but  Nave  was  alledged  to 
have  succeeded  Julian  Bass  and  M.  Holliman  in  the  ad- 
ministration,  &c. 

The  defendants  filed  a  general  demurrer  to  the  declara- 
tion. It  appears  by  the  record,  that  at  November  term,^ 
1826,  it  was  agreed  by  the  counsel,  that  the  cause  should  be 
argued  at  Bibb  Circuit  Court,  and  that  the  judgment  Should 
be  entered  on  the  decision  of  the  Judge  there,  as  of  No- 
vember term  of  Perrv  Court  On  the  24th  of  November, 
Judge  Gay le,  who  presided,  returned  the  papers,  with  his 
decision  thereon  in  writing,  sustaining  the  demurrer,  and 
renderingjudgment  forthe  defendants;  which  was  record- 
ed. 

This  judgment  was  by  Kingy  the  plaintiff,  here  assign- 
ed for  error. 

Barton  and  Stewart,  for  the  plaintiff  in  error,  ar- 
gued, that  the  demurrer  should  have  been  overruled;  that 
the  marriage  of  Julian  the  administratrix,  with  Jetson 
Green,  operated  only  as  a  suspension  of  the  right  of  action 
during  the  coverture,  and  while  her  and  her  husband 
were  entitled  to  the  administration;  but  that  the  debt  was 
not  thereby  extinguished;  that  the  s^bsolute  rights  of  the 
parties  were  not  affected  by  her  marriage  with  an  obligor; « 
that  the  bond  was  assets  in  the  hands  of  the  administra- 
tor de  bonis  7ion;  *  the  names  of  the  payees  are  not 
mere  decsriptio  personae;  «  that  the  second  count  was 
clearly  good ;  as  no  marriage  there  appears,  it  is  free  from 
any  objection  whatever;  that  the  demurrer  being  gene- 
ral, to  the  whole  declaration,  and  at  least  one  count  being 
good,  it  should  have  been  overruled. <* 

H.  G.  Perry,  for  the  appellees,  argued,  that  the  demur 
rer  was  properly  sustained;  and  in  addition  thereto,  that 
the  writ  of  error  should  be  dismissed ;  that  the  judgment  not 
haviiig  been  rendered  in  term  time,  it  was  not  final,  but 
merely  an  order  for  judgment,  requiring  another  act  of 
the  Court  to  perfect  it;  that  no  judgment  can  be  entered 
in  vacation,   the  statute  requiring  the  minutes  or'  re- 


SUPREME  COURT  OF  ALABAMA*  ^35 

cords  of  the  Court  to  be  read  every  morning,  and  signed     July  i8». 
on  the  last  day  of  the  term  by  the  presiding  Jtidge.  «  The  ^^^^"^^ 
order  should  have  stood  over  tilFthe  next  term,  and  then  v.* 

a  judgment  on  it  could  have  been  rendered  by  the  Court,        Green, 
such  as  the  statute  requires.  «  Law  of  Ala. 

167.    Act    of 

By  JUDGE  WHITE.     In  the  opinion  of  the  Judge    ^®^^- 
who  presided  in  the  Court  below,  and  which    is  filed  of     ^ 
record,  the  case  is  assimilated  to  one,  where,  in  a  note  giv- 
en to  an  administrator,  he  becomes  security  for  himself. 
Id  England,   when  a  creditor  appoints  his  debtor  execu- 
tor, when  his  own  creditors  will  not  be  injured,  and  there 
is  nothing  expressed  in  the  will  to  the  contrary,    it  will 
operate  as  an  extinguishment  of  the  debt,  on  the  principle 
that  from  such  an  act  of  the  testator,  it  may  reasonably 
be  infered,  that  such  was  his  intention.     In  that  case,  the 
party  himself  SiCtine;  in  his  own  right,  having  destroyed 
the  remedy,  it  is  forever  gone.     But  it  is  otherwise  where 
administration  of  the  estate  is  committed  by  the  act  oft  he 
law  to  a  debtor.     There  the  remedy  is  only  suspended  for 
a  time,  by  the  legal  operation  of  the  grant.     Thus,  if  the 
obligor  of  a  bond   administer  to  the  obligee,  and  die;  a 
creditor  of  the  obligee,  having  obtained  administration  de 
bonis  non,  may  maintain  an  action  for  such  debt  against 
the  executor  of  the  obli  gor.     So,  if  the  executrix  of  an  obli- 
^gee  marry  the  obli  gor  ^  such  marriage  is  no  release  of  the 
debty  and  the  husband  may  pay  it  to  the  wife  in  the  char-^ 
acter  of  executrix;  and  if  he  do  not,  the  remedy  is  sus- 
pended only,  by  the  legal  effect  of  the  coverture f  and  on 
her  death,  the  administrator  de  bonis  non  of  the  testator 
will  be  equally  entitled  to  that  debt,  as  to  any  other  out- 
standing. ^  In  the  first  volume  of  Chitty^s  Pleadings,  it  b  Toller    oa 
is  said,  <"  that  if  an  executrix  marry  a  debtor  to  her  testa-    ^3*"'    ^^' 
tor,  the  right  of  action  is  only  suspended  during  the  cover-  c  Voi.  1,  p.  22. 
ture;  and  if  she  survives,  she   may,  in  the  character  of 
executrix,  sue  the  representatives  of  the  husband,  as  the 
wife  surviving  is  entitled  to  all  actions  in  auter  droit. 
From  these  principles  it  results,  that  if  the  bond  on  which 
this  action  is  founded  must  be  esteemed  assets  in  the  hands 
of  the  administratrix,  or  in  other  words,  if  she  held  it  in 
auter  droit y  then  her  marrying  one  of  the  obligors  would 
only  suspend  the  remedy,  but  not  destroy  the  right     In 
the  book  last  cited  <<  it  is  expressly  laid  down,  that  an  ex-  d  Page  is. 
ccutor  may  sfie  as  snchj  upon  a  contract  made  with  him  in 
that  character^  as  for  goods  sold  by  him  as  executor,  and 
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sets.     Other  authorities  might  be  adduced   to  the  same 

EointSy  not  only  that  in  such  cases  he  may  sue  as  executor, 
ut  that  the  price  of  goods  sold  by  him,  in  the  character  of 
executor,  are  assets;  and  if  this  will  hold  in  England,  it  is 
more  especially  true  in  this  State,  where  executors  and  ad- 
ministrators are  not  only  permitted,  but  required  to  sell 
the  perishable  estates  of  decedents  upon  cn&dit  Bonds 
and  notes  therefore  taken  at  such  sales,  would  be  held  by 
them,  not  in  their  own  right,  but  as  assets,  in  the  right  of 
others.  And  hence  upon  their  death,  resignation  or  re- 
moval, such  notes  or  bonds  would  pass  to  those  entrusttd 
with  the  further  administration,  as  part  of  the  estate  unad* 
ministered.  It  follows  as  a  fair  deduction  from  what  has 
been  said^  that  in  the  present  action,  one  of  the  obligees, 
who  was  administrator,  having  married  an  obligor  to  the 
bond  sued  on,  which  bond  she  held  as  assets,  the  rem- 
edy was  merely  suspended,  and  not  destroyed  as  if  it  had 
been  held  in  her  own  right,  for  her  own  benefit  And  this 
suspension  of  the  right  to  sue  would  have  continued  da- 
ring coverture,  but  for  her  resignation  and  the  appointment 
of  another  to  finish  the  administration.  When  this  was 
done,  this  disability  was  removed,  the  right  of  action  re- 
stored, and  as  we  conceive  properly  asserted  and  fairly  sus- 
tainable. 

But  it  is  said  the  judgment  is  of  a  character,  that  the 
writ  of  error  cannot  be  prosecuted,  and  should  be  dismiss- 
ed. We  are  of  a  difierent  opinion.  The  record  shewg 
that  by  agreement,  the  Judge  took  the  papers,  deci- 
ded the  case  in  vacation,  and  having  returned  them  to  the 
clerk,  a  reference  was  had  to  his  determination,  and  a  judg- 
ment was  entered,  not  exactly  in  form,  but  as  we  conceive, 
sufficiently  so  to  be  reversed,  if  erroneous;  and  we  believe 
it  was  erroneous. 

The  judgment  must  be  reversed,  and  the  cause  remandr 
ed. 
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WlNSTOSr  V.  MOSBLET. 

• 

1.  A  phdntifr  eannot,  titer  exanuoiBg  a  witnen  introdaced  by  himtelfi  piv 
poand  qoestions  to  him,  fending  to  snew  him  to  be  ineompetimt,  or  onwor- 
thy  of  credit. 

2.  Nor  can  he  examine  other  witnoiies  to  prove  him  incompetent,  or  to  im*' 
peach  hif  credit. 

3.  But  he  may  introduce  other  tritn«sies  to  eitabliih  the  facts  of  hit  canM, 
tlioagh  they  contradict  what  his  previous  witness  deposed. 

4.  There  being  ttiree  issues,  and  a  verdict  for  the  defendant,  some  of  the 
jury  disagreeing  ^s  to  one  issue,  the  verdict  Is  nevertheless  sufficient  iff 
antnorize  a  judgment  for  thedefendanti 

5.  A  cotton  receipt  assigned  by  the  payee  before  it  is  due,  is  not  subject  in 
the  hands  of  an  innocent  indorsee  without  notice,  to  a  set  off  existing 
against  the  payee. 

6.  Cotton  receipts,  by  our  statutes,  are  placed  on  the  same  footing,  as  to  ne- 
gotiability, with  inund  bills  of  exchange. 

This  was  an  action  of  assumpsit,  brought  by  J.  J.  Win- 
ston against  W.  F.  Moseley,  in  Lawrence  Circuit  Court, 
in  March,  1623,  to  recover  on  a  cotton  receipt,  given 
to  W.  Pettus,  by  the  defendant,  who  was  a  ginner  of  cot- 
ton, on  the  10th  of  December,  1S21 ;  whereby  he  acknowl- 
edged to  have  received  of  Pettus  60,000  pounds  of  cotton 
in  the  seed,  to  be  picked,  baled  and  delivered  to  Pettus  for 
one  twentieth;  Pettus  providing  the  materials  for  baling. 
This  receipt  was  on  the  day  of  its  date,  assigned  by  Pet-' 
tus  to  the  plaintiff. 

The  defendant  pleaded:  1.  That  he  did  not  execute  the 
receipt;  which  was  verified  on  oath.  2.  That  the  cotton 
was  all  delivered  to  Pettus,  before  notice  of  the  assignment 
3.  As  a  set  off,  that  Pettus,  at  the  timeof  the  commencement 
of  the  action,  was  indebted  to  the  defendant  in  the  sum  of 
2250,  by  a  note  made  by  Pettus  to  the  defendant,  the  20th 
December,  1S20,  and  payable  in  cotton  of  the  crop  of 
1821 ;  and  further  by  an  agreement  made  between  Pettus 
and  one  William  Moseley,  dated  the  17th  November, 
1821,  whereby  Pettus  promised  to  pay  tf  1329,66,  in  cot* 
ton,  to  be  delivered  at  the  gin  of  the  defendant;  and  which 
on  the  26th  of  December,  1821,  and  before  notice  of  the 
transfer  of  the  cotton  receipt  sued  on^  had  been  by  William 
Moseley,  assigned  to  W.  F.  Moseley,  the  defendant. 
The  issues  were  tried  at  March  term  1827,  when  the  jury 
found  a  verdict  for  the  defendant,  and  ^^some  0/ the  jury'^ 
also  said,  that  <<the  receipt  on  which  the  action  was 
brought,  was  genuine.''  Thereupon  the  Court  rendered 
judgment  for  the  defendant 
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By  a  bill  of  exceptions  tendered  by  Winston,  it  appear- 
ed that  the  plaintiff  introduced  as  a  witness,  William  ftfose- 
ley,  who  deposed,  that  on  the  26th  December,  1821,  he 
transfered  to  W^  F.  Moseley,  the  defendant,  the  agreement 
made  to  him  by  Pettus,  that  the  transfer  was  absolute,  and 
for  value  received,  and  thstt  he  did  not  then  know  of  the  ex- 
istence of,  or  transfer  of  the  cotton  receipt  sued  on  by  Wins- 
ton. After  he  had  been  cross-examined,  the  plaintiff's 
counsel  asked  him  if  he  was  not  bound  by  contract  with  the 
defendant,  to  release  him  from  the  whole  or  part  of  the  con- 
sideration given  for  tlie  transfer  of  tlie  agreement,  if  it  did 
not  prove  to  be  a  sufficient  set-off,  or  if  he  was  not  bound 
for  part  of  the  costs  of  the  action,  if  the  defence  failed. 
The  defendant  objected  to  the  witness  answering  those 
questions,  and  the  Court  sustained  the  objection. 

Eppes,  another  witness,  was  then  introduced  by  the 
plaintiff  and  examined  as  to  facts  going  to  contradict  the 
evidence  of  the  former  witness,  without  objection,  and  was 
then  requested  by  the  plaintiff's  cootisel  to  relate  all  the 
conversations  which  had  taken  place  between  him  and  the 
witness  Moseley,  concerning  the  subject  of  controversy. 
This  was  also  objected  to  by  the  cfefcndant,  and  the  objec- 
tion was  sustained. 

The  plaintifl's  counsel  requested  the  Court  to  instruct 
the  jury,  that  the  defendant  was  not  entitled  to  either  item 
of  set  off  relied  on,  because  there  was  no  proof  that  the 
plaintiff  had  notice  of  them,  at  the  time  his  receipt  was 
transfered  to  him.  But  the  Court  refused  that  instruction, 
and  charged  the  jury  that  the  items  of  set  off,  so  far  astiiey 
were  proved  to  exist  before  the  defendant  had  notice  of  tiie 
transfer,  were  available  against  the  plaintifil 

The  matters  of  this  bill  of  excceptions  were  assigned  by 
Winston,  the  plaintiff  in  this  Court,  as  error;  and  also, 
that  the  verdict  not  being  given  by  the  unanimous  assent 
-of  twelve  jurors,  was  irregular  and  void,  not  being  respon- 
isive  to  the  issue  on  the  first  plea,  so  that  there  was  no  ba- 
■sis  for  the  judgment  rendered. 

Kblly  and  Hutchison,  for  the  appellant 

CoALTEB,  for  the  defendant  « 


dv  T.  Jackson  By  JUDGE  COLLIER.  The  opinion  of  this  Court 
n  ^3«S?Lft" '  *®  asked  upon  the  following  questions  of  law,  1.  Can  a 
of  lla.  66.    '  party  be  permitted  to  shew  the  incompetency  of  a  witness 
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introduced  aiid  examined  by  himself^  by  a  question  pro- 
pouoded  to  that  witness?  2.  Can  he  shew  the  incompe- 
tency of  such  witness,  by  the  examination  of  other  wit- 
nesses? 3.  Is  a  verdict  in  these  words:  "they  (the  jury) 
say  that  they  find  a  verdict  for  the  defendant^and  some  of 
the  jury  also  say,  that  the  receipt  on  which  the  action  is 
brought,^  is  genuine,**  a  sufficient  warrant  for  a  judgment  in 
favor  of  the  defendant,  where  there  is  one  plea  among  oth- 
ers, putting  in  issue  the  execution  of  the  writing  sued  on? 
4.  Are  the  securities  called  by  our  law  **cotton  receipts," 
so  far  negotiable  as  in  an  action  brought  on  one  by  an  in- 
dorsee, before  due,  to  prevent  ar  demand  acquired  by  the 
maker,  against  the  payee,  previous  to  notice  of  assignment^ 
from  being  made  the  subject  of  a  set-off? 

It  is  understood  to  be  a  well  settled  principle  of  law,, 
that  a  party  cannot  discredit  the  testimony  of  his  own  wit- 
ness, or  shew  his  incompetency,  ^  and  the  reason  of  it  is  «  i  starkio's. 
this,^  because  it  would  be  unfair  that  he  should  have  the  bene-  ^^^' 

fit  of  the  testimony  if  favorable,  and  be  able  to  reject  it  if  the 
contrary.  *  It  can  avail  the  plaintiff  nothingto  say,  that  the  ^Baiter's 
answer  to  the  question  proposed,  by  him,  though  its  ob-  NP.297. 
vious  tendency  was  to  shew  the  witness  incompetent,  was 
not  designed  to  be  used  for  that  purpose,  but  that  the  ob* 
ject  was  to  shew,  that  the  witness  had  never  made  a  trans- 
fer by  which  he  parted  with  his  interest  in  the  security 
supposed  to  have  been  assigned  by  the  witness  to  the  de- 
fendant, and  which  he  was  attempting  to  set  off  to  the  ac- 
tion, and  tliereby  to  defeat  that  defence.  It  is  immaterial 
what  may  have  been  the  intention  of  the  plaintiff,  that  is  a 
circumstance  which  cannot  be  noticed;  the  Court  can  only- 
look  to  the  answer  which  a  direct  response  to  the  ques- 
tion would  elicit,  and  determine  from  ^ence  of  its  admis- 
sibility. 

If  it  were  conceded  that  the  Court  erred  in  overruling 
the  question  proposed,  because  it  impugned  the  competen- 
cy of  the  witness,  the  objection  to  the  examination  way 
nevertheless  sustainable,  because  an  affirmative  answer 
would  have  contradicted  what  he  had  before  said,  and 
thereby  shewn  him  undeserving  of  credit 

In  sustaining  the  opinioii  of  the  Court  below  on  the  first 
ground,  this  Court  is  not  to  be  understood  as  extending  the 
rule  further  than  it  has  expressly  laid  it  down;  a  party 
may,  in  some  instances,  shew  facts  variant  from  what  hie 
own  witness  has  stated;  where  a  witness  by  surprise  gives 
testimony  against  the  party  who  calls  him,  he  may  maice 
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oat  his  case  by  other  witnesses.  When  a  party  calls  a  wit- 
ness.  for  the  purpose  of  satisfying  the  formal  proof  re* 
quired  by  the  law,  he  may  call  other  witnesses,  who  give 
contradictory  testimony.  *  The  reasoning  and  authority  up- 
on the  first  point,  are  with  equal  force  applicable  to  the  se-^ 
<:ond. 

The  verdict  of  the  jury,  is  a  sufficient  authority  for  the 
Judgment  It  is  sufficiently  certain,  and  shews  that 
though  some  of  the  jury  may  have  disbelieved  the  truth  of 
the  plea  which  put  in  issue  the  making  of  the  cotton  re- 
eeipt,  yet  they  were  of  opinion  that  the  defendant  had 
sustained  by  proof  some  or  all  of  his  other  fdeas;  and  if 
upon  either  issue,  a  verdict  was  found  for  the  defendant, 
the  plaintiflPs  cause  of  action  is  fully  answered,  and  the 
judgment  should  ha^e  followed  the  verdict  The  true  in* 
terpretation  of  the  verdict  is,  that  the  jury  found  all  the 
issues  in  favor  of  the  defendant,  but  that  which  put  in  issue 
the  execution  of  the  cotton  receipt;  on  that  issue  they  ex- 
pressed no  opinion,  as  the  verdict  authorised  a  judgment 
for  the  defendant  on  the  others.  The  defendant  therefore 
cannot  be  permitted  to  object  to  a  reversal,  because  it  is  not 
shewn  that  the  judgment  on  that  issue  is  erroneous. 

The  fourth  point  claims  from  the  Court,  a  consideration 
more  full  and  minute.  It  renders  it  necessary  that  the 
Court  should  declare  by  its  decision  the  character  of  *'«>/- 
ton  receipts;^*  whether  they  are  to  be  esteemed  as  standing 
on  equal  ground,  and  regulated  by  the  same  principles  that 
control  the  transfer  of  promissory  notes,  or  whether  they  do 
not  partake  of  the  commercial  character,  and  are  therefore 
controlableby  those  rules  of  mercantile  jurisprudcnce,which 
determine  the  nature  and  qualities  of  an  inland  biU  of  ex- 
chan^  To  a  solution  of  these  questions,  the  legislative 
acts  m  relation  to  them,  must  be  examined.  The  first 
statute  was  passed  in  1807,  entitled  <<an  act  to  render 

4tAwtof Ala.  promissory  notes  and  cotton  receipts  negotiablo,  and  for 

^     '  other  purposes.  « 

The  first  section  of  this  act  makes  promissory  notes 
negotiable  as  inland  bills  of  exchange  were.  The  secoad 
section  enacts,  that  cotton  receipts  shall  be  negotiable  in 
the  same  manner  as  promissory  notes  are  by  the  first 
These  propositions  will  be  found  apparent  from  an  inspec- 
tion of  the  ^ct  without  calling  in  aid  any  nde  of  construd^ 
turn* 
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It  is  now  to  be  inquired,  whether  the  second  section 
t>f  the  aet  refered  to,  has  been  repealed.  The  first  section 
of  an  act  entitled,  <<an  act  concerning  the  assignment  of 
bonds,  notes,  &c.,  and  for  other  pnrposes,''  passed  Decem- 
ber 18,  1812,  declares,  <^that  all  bonds,  obligations,  bills 
single,  promissory  notes,  and  all  other  writings,  for  the 

Eayment  of  money,  or  any  other  thing,  shall  and  may  be 
ereafter  assigned   by  indorsement,  &c;"  and  the  skme 
section  gives  to  the  obligor  or  maker,  "the  benefit  of  all 
payments,  discounts  ana  iets  ofi*,  made,  had  or  possessed 
against  the  sdme,  previous  to  notice  of  the  assignment '' 
It  is  argued,  that  the  second  as  well  as  the  first  section  of 
the  former  act,  is  repealed  by  the  provision  here  recited; 
that  by  the   general  expression  "all  other  writings"  is 
meant,  cotton  receipts,  and  every  other  security  for  the 
pa3rmentof  money,  or  any  otbev  tlnng.     If  the  statute  of 
1812,  contained  no  other  section  than  the  one  quoted,  I 
•hould  be  prepared  t6  yield  to  the  justness  of  the  argu- 
ment    I  know  tliat  a  statute  which  deals  in  generalities, 
may  repeal  one,  more  particular  in  a  description  of  the 
objects  it  provides  for;  but  we  are  not  permitted  to  de» 
ciae  the  question  by  an  application  of  that  rule.  There  is  a 
further  provision  in  the  act  of  1812,  which  negatives  the 
idea  that  the  second  section  of  the  act  of  1807,  is  repealed, 
and  is  considered  as  equivalent  to  an  express  declaration 
that  that  act  is  only  repealed  pro  tanto,   as  it  specifi- 
cally relates  to  promissory  notes.     The  section  is  as  fol- 
lows:  <<that  an  act  entiUed,    <an  act  to  enable  the  as- 
signees of  bonds,  bills,  or  notes,  to  bring  actions  for  the 
recovery  of  the  same,  in  their  own  name,  and  for  other 
purposes;'  and  also  such  parts  of  an  act  entitled  <an  act 
to  render  promissory  notes  and  cotton  receipts  negotiable, 
and  for  other  purposes,'  as  in  any  wise  concerns  prom- 
issory notes,  be,  and  the  same  is  hereby  i*epealed." 

The  first  section  is  a  repeal  by  implication  of  the  first 
and  second  sections  of  the  act  of  1807;  the  one  just  reci- 
ted is  an  express  repeal  to  the  extent  it  professes,  and  ac- 
cording to  the  rules  of  construction,  is  viewed  as  para- 
motint,  and  exercising  a  controlling  influence  over  the  for- 
mer; the  one  repeals  by  construction,  and  that  construc- 
tion is  predicated  upon  the  fact  of  a  repugnancy  in  the  two 
enactments;  the  other  is  an  express  declaration  by  the 
legislature,  how  far  the  first  act  shall  be  in  operation,  and 
accordixig  tP  correct  legal  reasoning,  is  tantamount  to  a 
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declaration  of  the  extent  to  which  the  act  of  1807>  is  ope* 
rative,  and  in  force  of  meaning  is  equivalent  to  such  an 
expression.  To  present  the  idea  in  another  form,  the  se- 
cond section  of  the  act  of  18 12,  specially  declares  a  re- 
peal of  the  act  of  1807,  in  part,  and  as  it  respects  its  oth- 
er provisions,  it  is  to  be  construed  as  if  it  had  expressly 
continued,  or  excepted  them  from  the  influence  of  the  first* 
section,  and  the  maxim  of  expressio  unius  exclusio  eat 
altering  restricts  the  control  which  that  section  by  impli- 
cation would  be  entitled  to  exercise  over  it,  to  the  e  xpress 
declaration  of  the  second.  Why  have  the  legislature  en- 
acted this  second  section,  unless  it  was  intended  to  be  ef- 
fectual? If  it  had  been  intended  to  repeal  the  act  of  1807, 
so  far  as  it  related  to  the  negotiability  of  the  securities 
therein  mentioned,  this,  was  done  by  the  .first  section,  be« 
cause  it  was  so  far  repugnant  to  that  act,  and  being  po^ 
terior  in  time,  is  paramount  in  authority.  It  could  not^ 
have  been  done  with  a  view  to  retain  t^e  third  section, 
which  prescribes  the  time,  when  cotton  receipts  shall  be 
due  and  payable,  when  there  is  no  time  expressed,  or  any 
other  section  of  the  act  of  1807.  For  these  parts  of  thai 
act  do  not  conflict  with  the  first  section  of  the  statute  of  1 812, 
and  were  not  therefore  abrogated  by  it  It  will  not  do  to  de- 
termine that  it  was  a  senseless  act  of  the  legislature ;  if  it  be 
susceptible  of  a  meaning,  the  maxim  ut  res  magis  valeai 
quum  peteat  requires  that  the  Court  should  give  to  it  that 
meaning. 

Again;  the  first  section,  by  the  employment  of  general 
language  as  has  been  shewn,  would  operate  a  repeal  of 
the  first  and  section  of  the  act  of  1S07,  if  it  was  not  ex- 
plained by  the  second  which  is  special,  but  this  explana- 
tion being  manifest,  the  maxim  that  <Hhe  law  general  must^ 
yield  to  the  law  special,"  is  a  sufficient  authority  to  de- 
termine that  the  first  statute  is  in  force  to  the  extent  I  have 
endeavored  to  prove. 

In  the  construction  of  statutes,  there  are  certain  rules 
fixed  by  legal  adjudication,  which,  when  adhered  to,  ena- 
ble all  Courts,  and  at  all  times,  to  give  to  them  the  same  in- 
terpretation, but  when  these  rales  are  departed  from,  the 
imagination,  untramclled  by  principle,  is  permitted  to 
guide  the  judgment,  there  is  no  uniformity,  no  certainty 
in  decision.  These  rules,  I  understand  as  deserving  equal 
deference  and  respect  with  other  portions  of  the  eommoii 
law,  and  are  supposed  to  be  in  the  contemplation  of  the  la^pv 
giver,  when  he  gives  his  assent  to  the  enactment  of  a  law; 


WiBStOB 
V. 


ISUPREME  COURT  OF  ALABAMA.  ^43 

hence  the  propriety  of  adhering  to  them,  that  the  will  of    julyjwq. 
the  legislature  may  be  ascertained.     In  addition  to  the  ' 
rules  already  considered,  I  will  consider  several  others  as 
applicable.     In  6  Bacon,  ^  it  is  said,  *^the  most  natural      Mo«eley. 

and  genuine  way  of  construing  a  statute  is,  to  oonstrue  one  

part  oy  another  of  the  same  statute:  for  this  expresseth  the  «  Pa««  ^^' 
meaning  of  the  makers,  and  such  construction  ex  viscui- 
bus  actis.  The  same  author  says  in  the  same  page, 
"where  a  law  is  plain  and  unambiguous,  whether  it  be  ex- 
pressed in  general  or  limited  terms,  the  legislature  should 
be  intended  to  mean  what  they  have  plainly  expressed,  and 
consequently  no  room  is  left  for  construction.  But  if  from 
a  view  of  the  whole  law,  or  other  laws  in  pari  materia, 
the  evident  intention  is  different  from  the  literal  import  of 
the  words  employed  to  express  it  in  a  particular  part  of  the 
law,  that  intention  should  prevail,  for  that  in  fact  is  the 
will  of  the  legislature.  *' 

The  principles  laid  down  in  these  quotations  so  fully 
and  clearly  express  their  own  meaning,  that  they  do  not 
need  the  explanation  and  illustration  01  argument;  by  ap- 
plying the  reasoning  employed,  to  tlie  effect  of  the  first 
and  second  sections  of  the  act  of  1812,  considered  separate- 
ly and  conjointly  upon  the  act  of  1807,  the  mind  is  drawn 
to  the  conclusion,  that  the  negotiable  quality  of  cotton  re- 
ceipts, imparted  by  the  latter  is  not  impaired  by  the  form- 
er, and  that  the  principles  of  commercial  law,  which  givo 
character  to  inland  bills  of  exchange,  must  guide  the  opin- 
ion of  the  Court  in  determining  upon  tl>e  admissibility  of 
the  sets  ofl  offered  by  the  defendant 

From  the  record  it  appears  that  the  cotton  receipt  was  as- 
signed to  the  plaintiff,  on  the  day  on  which  it  was  made; 
that  the  defendant  then  had  a  note  of  the  plaintiff's  in- 
dorser,  and  afterwards,  and  before  notice  of  assignment  to 
the  plaintiff,  acquired  another  demand  against  him.  It 
does  not  appear  that  the  plain tff  had  notice,  before  the 
transfer  to  him  of  the  cotton  receipt,  of  the  claim  of  the 
defendant  to  any  set-off.  Acc«>rding  to  mercantile  law,  the 
indorsee  of  a  bill,  indorsed  before  due,  receives  it  on  its 
own  intrinsic  credit:  It  is  immaterial  to  him  what  may 
have  been  the  state  of  ^accounts  between  his  indorser  and 
any  of  the  other  parties  to  it  If  he  is  not  cognisant  of 
them,  he  takes  it  divested  of  all  right  of  discount  or  set- 
off, which  it  was  subject  to  in  the  hands  of  his:  indorser. 

Cotton  receipts,  I  have  said,  were  governed  by  this 
rule;  and  the  facts  on  the  record,  authorising  its  appli- 
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cation,  this  Court  are  of  opinion,  that  the  Court  below 
flhouJd  have  instructed  the  jury  that  the  defendant's  set<- 
off  was  not  allowable  against  the  plaintiff.  That  Court 
having  given  instructions  different  from  the  law  as  de- 
clared here,  the  judgment  is  reversed  and  the  cause  re-- 
manded. 

Judge  Saffold,  dissenting. 

« 

Judges  Ckenshaw  and  White,  not  sitting. 

NoTB.— This  opinion  was  dellTered  after  the  cause  had  been  retainc;)! 
by  the  Court,  under  an  mhUare. 


Echols  v.  Derrick. 

A.  purchased  at  sherifTa  sale,  without  notice,a  slave  which  had  been  prevW 
onsly  conveyed  by  deed  in  trust.  The  deed  had  not  been  recorded  in 
the  manner  reqoired  by  the  statute  of  frauds.  But,  after  the  sheriff's  sale, 
and  before  the  expiration  of  twelve  months  from  the  date  of  the  deed,  the 
trustee  sold  the  property  and  executed  the  trust.    It  was  held. 

1.  That  the  necessity  of  registry  in  sach  case  in  dispensed  with,  the  term 
of  twelve  months  allowed  for  registry  net  bavins  expired. 

jS.  That  the  adverse  possession  of  A.  under  his  purchase,  made  no  difference^ 
and  did  not  prevent  the  trnstee  from  executing  his  trust. 

William  Derrick  brought  an  action  of  trover  in 
Madison  Circuit  Court,  against  William  Echols,  to  reco* 
ver  the  value  of  a  slave  named  Lewis.  At  the  spring  term, 
1827,  of  the  Court,  on  the  plea  of  not  guilty,  a  verdict  and 
judgment  were  rendered  for  the  plaintiff,  for  $543  42, 
damages. 

By  abill  of  exceptions  taken  by  the  defendant  at  the  tri- 
al below,  the  facts  proven  appear  to  have  been  as  follows: 
One  William  Fleming,  sold  and  delivered  to  one  David 
Royster,  certain  slaves,  among  whom  was  one  named  Jitn; 
and  to  secure  the  payment  of  the  purchase  money,  Royster 
executed  adeed  of  trust  of  tlie  negroes  in  Fleming's  favor. 
Royster  being  in  possession,  sold  the  slave  Jim  to  Der- 
rick, the  plaintiff  below.  Soon  after,  Fleming,  hearing  of 
this,  informed  Derrick  of  his  lien  on  the  negro,  which  was 
the  first  noticd-  Derrick  had  of  its  existence^  Royster,  then. 
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to  secure  Derrick  in  his  purchase,  executed,  on  the  29th  of 
March    1823,  a  deed  of  trust  of  another  slave  named 
LewiSy  (the  slave  sued  for,)  to  one  William  Roundtree,  as 
trustee,  with  condition  that  the  slave  Lewis  should  re- 
main in  Royster^s  possession  till  the  title  to  Jim  failed,  in 
which  case  the  trustee  was  to  sell  him,  to  reimburse  Der- 
rick for  his  loss.     The  parties  resided  in  Madison,  and 
both  the  d^eds  were  recorded,  but  neither  of  them  had 
been  proved  or  acknowledged  in  open  Court,  as  required 
by  the  statute  of  frauds,  but  were  admitted  to  record  on 
pi*obate  made  before  the  clerk  of  the  County  Court  only. 
After  the  making  of  those  deeds,  Echols,  the  defendant  be- 
low, obtained  a  judgment  and  execution  against  Royster, 
and  the  sheriff,  under  this  execution,  levied  on  the  slave 
Lewis,   and  sold  him  as  the  property  of  Royster,  and 
Echols  became  the  purchaser,   obtained  the  possession, 
and  has  retained  him  ever  since.     After  this  sale,  Royster 
failed  to  pay  Fleming,  and  Jim  was  sold  under  the  deed  of 
trust  to  satisfy  his  claim,  and  Derrick  bought  him.  DerricK 
then  procured  Roundtree,  his  trustee,  to  sell  Lewis  under 
his  deed.     At  the  sale  of  Lewis,  Echols  attended  and  gave 
notice  of  his  claim  and  previous  purchase,  and  forbid  the 
sale;  but  the  trustee  proceeded,  nevertheless,  to  sell  him, 
and  Derrick  bought  him  also.     The  sales  made  under  the 
deeds  of  trust,  were  both  made  within  one  year  from  their 
respective  dates.     Upon  this  evidence,  the  defendant  be^ 
low  moved  the  Court  to  instruct  the  jury,  that  if  they  be- 
lieved from  the  evidence,  that  the  plaintiff  had  no  actual 
notice  of  the  deed  of  trust  for  the  benefit  of  Fleming, 
wh»»n  he  purchased  and  obtained  possession  of  the  boy 
Jim,  and  paid  his  price  to  Royster,  that  the  title  of  said 
Derrick  was  good  against  the  lien  of  Fleming,  unless  his 
deed  of  trust  had  been  proved  or  acknowledged  in  the 
County  or  Circuit  Court  of  Madison,  and  recorded  in 
twelve  months  after  its  date;  and  consequently,  that  the 
plaintiff  purchased  the  boy  Jim  in  his  own  wrong,  and 
could  not  thereby  acquire  a  right  to  sell  Lewis  under  his 
deed.     Also,  that  unless  the  deed  of  trust  to  Roundtree 
had  been  proved  or  acknowledged  in  the  County  or  Cir- 
cuit Court  of  Madison,  and  recorded  in  twelve  months 
from  its  date,  it  was  inoperative  ag;ainst  a  judgment  cre- 
ditor of  said  Royster.     But  the  Court  refused  so  to  charge, 
and  on  the  contrary,  instructed  the  jury,  that  although  the 
clerk  of  the  County  Court  had  no  authority  to  receive  pro- 
bate or  acknowledgement  of  the  deeds  in  question,  yet  iC 
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JULY  w».  ^  they  should  be  satisfied  from  the  evidence,  that  the  salcf 
had  been  made  under  those  deeds  within  twelve  months 
from  their  dates,  respectively,  that  the  title  of  the  purchas- 
Derrick.      er  would  be  good,  and  could  not  be  affected  by  a  failure  to 
>■  prove  and  record  them  afterwards;  and  that  the  cesitty  que 

trust  being  tlie  purchaser,  would  make  no  difference,  nor 
would  the  adverse  possession  of  the  defendant,  under  his 
purchase,  vary  the  case,  or  affect  the  title  of  the  plaintiff; 
Echols  now  here  assigns  for  error,  that  those  instructions 
were  improper. 

Kelly  and  Hutchison  for  the  plaintiff  in  error,  argued 

that  the  deeds  of  trust  were  improperly  admitted  to  record; 

that  the  statute  requires  such  deeds  to  be  proved  in  open 

«^]yof^l*  Court,  '•that  therefore  the  registry  was  a  nullity,   and 

/Astorv.        could  not  Operate  as  constructive  notice;  *  that  Echols  was 

Wb^'^**'\66.  ^  honajide  purchaser  without  notice,  and  that  the  convey- 

488.***^°         ances  as  to  him  were  good;  '  that  the  execution  of  the 

<; Ibid.  487.       ^jg^  eould  not  operate  in  a  case  like  this,  when  the  deed 

of  trust  was  not  regularly  registered,  and  the  defendant 

had  adverse  possession  as  d  purchaser  without  notice. 

MCluno,  for  the  appellee. 

By  JUDGE  WHITE.  The  first  inquiry  is,  whether 
Derrick,  by  purchasing  the  boy  Jim  of  Koyster,  without 
actual  notice  of  Fleming's  lien,  acquired  such  a  title  as 
to  render  it  useless,  and  therefore  prejudicial  to  Royster's 
creditors,  for  Roundtree  to  execute  the  trust  in  the  deeds 
to  him,  by  the  sale  of  Lewis  for  the  indemnity  of  Derrick? 
If  this  were  the  case,  Fleming's  rights  would  have  been 
prejudiced  without  any  default  on  his  part.  He  certainly 
•was  authorized  to  take  the  deed  with  the  condition  it  con- 
tained, and  to  permit  the  property  to  remain  with  Roys- 
ter;  nor  could  it  be  expected  that  he  should  know  by  anti- 
cipation, who  Royster  designed  selling  him  to;  and  there- 
fore could  not  be  required  to  give  actual  notice  to  prevent 
imposition.  There  is  no  evidence  that  he  connived  at,  or 
even  knew  of  Royster's  intention  to  sell  to  Derrick,  be- 
fore the  sale;  on  the  contrary,  his  conduct  after  that  event, 
in  notifying  Derrick,  shewed  fairness  of  intention  in  him, 
and  had  the  effect  to  induce  the  latter  to  adopt  a  measure 
which  prevented  his  ultimate  injury.  The  law  did  not 
require  Fleming  to  prove  his  deed  in  open  Court  and 
place  it  upon  record  to  givo  constructive  notice  under 
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twelve  months,  and  as  that  time  had  not  transpired  when 
the  sale  took  place,  he  was  in  this  also  without  default 
We  are  not  then  prepared  to  say  that  Fleming's  title  to 
Jim  could  have  been  destroyed  by  the  establishment  of 
Derrick's,  when  Fleming  did  nothing  but  what  the  law 
permitted,  and  left  undone  nothing  which  it  required;  nor 
can  we  conceive,  that  the  proof  and  registration  of  his 
deed,  according  to  the  provisions  of  the  statute  of  frauds, 
after  the  sale,  if  embraced  by  them  at  all,  could  have  an- 
swered any  efficient  or  valuable  purpose.  But  it  is  said, 
that  the  deed  made  to  indemnify  Derrick  against  loss,  by 
failure  in  the  title  to  Jim,  not  having  been  proven  in  open 
Court,  and  recorded,  could  not  prevail  against  Echols, 
who  was  a  judgment  creditor  of  Royster,  though  his  judg- 
ment was  subsequent  to  the  date  of  said  deed.  This  ob- 
jection is  also  met  by  the  fact,  that  the  twelve  months 
given  by  law  to  prove  such  deeds  in  open  Court  and  have 
them  recorded,  had  not  elapsed  when  the  sale  under  the 
deed  was  made.  This  being  done,  its  force  was  spent, 
its  design  effected  by  the  execution  of  the  trust,  and  none 
of  the  intentions  of  the  law  could  have  been  ainswered  by 
its  subsequent  proof  and  registration.  We  are  therefore 
ef  opinion,  that  there  was  no  error  in  the  judgment  of  the 
Circuit  Court 


14t 


Judgment  affirmed 


JULY  1829; 


Eeholfl 

V. 

Derrick. 


Judge  Saffold,  not  sitting. 


Lucas  v.  The  Bank  of  GeoboiA. 

1.  A  corpomtion  created  in  another  State,  may  sue  in  thii  State. 

2.  To  establish  the  existence  of  an  incorporated  Bank  in  another  State,  a 
copy  of  its  charter,  and  parol  proof  of  its  being  in  operation,  will  be  tnf- 
ficient^ 

3.  Where  a  snitis  instituted  by  a  corporation,  can  the  anthority  of  the  at- 
torney who  institutes  it,  be  inquired  into?  (^tuere, 

4.  Profert  of  the  authority  of  the  attorney  being  made  in  the  declaration, 
the  defendant,  by  pleading  the  general  issue,  waves  the  rig)it  to  inquire 
into  it,  if  such  right  did  previously  exist. 

The  President,  Directors,  &  Co.  of  thp  Bank  of  Geor- 

fia,  by  their  attorneys  in  fact,  G.  R.  Clayton  and  E.  Cary, 
rought  an  action  of  assumpsit,  in  Montgomery  Circuit 
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JULY1B90.    Court,  in  August  1825,  against  Henry  Lucas,  to  recovef 

^'^^"^^^^'^^  on  a  note  made  by  him  for  81680,  dated  the  14th  June, 

^^^        1820,  and  payable  at  six  months,to  the  order  of  John  Lucas^ 

The  BUk  of  at  the  Branch  Bank  of  the  State  of  Georgia,  in  Milledge- 

Georgia.      ^jjj^     rj,^^  ^^^  ^^  indorsed  by  John  Lucas,  to  one  S. 

'  Goodall,  and  by  him  to  the  plaintiffs.  The  plaintiffs  de- 
clared by  attorney,  and  made  profert  of  the  letters  of  at^ 
torney  under  which  their  agents  acted;  and  the  defendant 
pleaded  the  general  issue.  At  March  term,  1826,  the 
issue  was  tried,  and  a  verdict  was  found  for  the  plaintifis. 
The  defendant,  on  the  trial,  required  the  production  of 
the  warrant  of  attorney  or  authority  by  which  the  suit  was 
instituted,  and  moved  the  Court  to  non  pros  the  plaintifis, 
if  it  was  not  produced.  The  Court  overruled  the  motion, 
being  of  opinion,  that  at  that  stage  of  the  cause,  no  authori- 
ty was  necessary  to  be  produced.  The  plaintiffs  produced 
the  note  and  an  authenticated  copy  of  the  act,  incorporating 
the  Bank  in  Georgia.  They  also  proved  by  the  deposition  m 
a  witness,  that  a  Branch  of  the  Bank  of  the  State  of  Georgia, 
was  established  in  the  iown  of  Milledgeville,  and  was  in 
operation  before  the  date  of  the  note  sued  on,  and  was 
still  in  operation.  This  was  all  the  evidence  offi^^  of  the 
existence  of  said  corporation.  The  defendant  objeeted  to 
the  admissibility  of  the  evidence,  and  also  requested  the 
Court  to  charge  the  jury,  that  it  was  insufficient  to  shew 
that  the  plaintiffs  were  a  body  corporate,  and  to  entitle 
them  to  sue  in  this  action.  But  the  Court  ruled  that  it  was 
admissible  and  sufficient  To  all  which  the  defendant  Lu- 
cas excepted,  and  he  now  assigns  those  several  decisions 
of  the  Court  below,  as  errors. 

Hitchcock,  Goldthwaite  and  Thorington,  for  the 
plaintiff  in  error. 

Rockwell,  Gordon  and  Bitobee,  for  the  appellees. 

By  JUDGE  COLLIER.  In  the  argument  of  this  cause, 
three  points  were  made  by  the  plaintiff  in  error. 

1st  That  the  warrant  of  attorney,  or  other  author! ty, 
by  which  .the  corporation  was  represented  in  the  Court 
below,  should  have  been  produced.  2d.  That  there  was 
no  legal  proof  that  the  plaintiffs  were  a  corporation.  3d. 
That  a  foreign  corporation  cannot  sue  in  the  Courts  here. 

When  the  cause  was  called  for  trial,  and  before  the  de- 
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#laration  was  read  to  the  jury,  the  defendant  below  moved  y^^jij ij^ 
the  Court  to  require  the  production  of  the  warrant  of  at-  ^^V^^^*^^ 
torney,  or  other  authority,  by  which  the  plain  tiff  was  rep-  v.*" 

resented  there,  and  in  default  of  its  production,   called  I'ho  Bank  of 
upon  the  Court  to  nonpros  the  plaintiff.  eor;;ia. 

This  Court,  in  Gains  el  aL  v.  the  Tombeckbe  Bank,  «  aMim.r'sAia- 
after  speaking  of  the  manner  of  appointing  attorneys  to  R«p-^' 
appear  in  Court,  by  corporations  ana  natural  persons,  em- 
ploy this  language:  ^<But  is  there  any  reason  for  requi- 
ring this  authority  to  appear  in  a  suit,  by  a  corporation, 
more  than  in  one  by  a  natural  person.  In  either  case,  the 
authority  of  the  attorney  rests  with  the  party  he  repre- 
sents, and  the  Court  The  adverse  party  has  no  right  to 
question  it  The  corporation  cannot  act  in  paisj  but  by 
its  common  seal,  but  as  much  as  a  natural  person,  is  estop- 

?ed  from  denying  the  acts  of  its  attorney  of  record." 
V^ithout  permitting  ourselves  to  scan  the  opinion  pro- 
nounced by  the  Court  in  that  case,  with  a  view  to  its  re- 
gal correctness,  we  are  willing  that  the  doctrine  of  stare 
decisis  shall  control  our  opinion  upon  this  point,  until  we 
shall  be  satisfied  that  great  injustice  will  result  from  its 
continued  recognition. 

If  however  it  were  conceded,  that  an  attorney  profess- 
ing to  represent  a  corporation  should  be  required  to  pro* 
duce  the  warrant  of  his  appointment,  we  would  say,  that 
in  this  ease  it  had  been  admitted,  or  the  right  to  demand 
its  production  waved  by  pleading  the  general  issue. 

The  note  on  which  this  action  is  brought,  is  payable  to 
John  Lucas,  at  the  Branch  Bank  of  the  State  of  Georgia, 
in  Milledgeville.  To  prove  the  existence  of  the  corpora- 
tion, the  plaintiff  offered  in  evidence  inthe  Court  below, 
the  act  of  incorporation  passed  by  the  Legislature  of 
Georgia,  authenticated  pursuant  to  the  act  of  Conffress;  and 
a  deposition,  which  conduced  to  prove  the  establishment 
of  a  Branch  of  the  Bank  of  the  State  of  Georgia,  in  the 
town  of  Milledgeville,  before  the  date  of  the  defendant's 
note;  and  that  it  was  still  in  operation.  The  deferiJaiit 
moved  the  presiding  judge  to  instruct  the  jury,  that  the 
evidence  was  not  sufficient  to  show  that  the  plaintiff  was 
a  body  politic,  which  instruction  was  refused.  The  act  of 
incorporation  created  a  body  politic,  by  the  name  and 
style  of  "the  Preident,  Directors  artd  company,  of  the 
Bank  of  the  State  of  Georgia,"  and  gave  to  them  the  right 
to  commence  Banking  operations,  so  soon  as  a  certain 
^unount  of  stock  should  be  subscribed  and  paid  for;  and 
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JULY18W.     authorized  <'the  President,  Directors  &  Co.'*  in  six  months 
^'^^'^^^^^^  thereafter,  to  establish  an  OfiBce,  or  Branch,  for  purposes 

^^        of  discount  and  deposit,  at  Milledgeville. 
The  Bank  of      It  was  certainly  a  part  of  the  proof  of  the  plaintiff  be- 
eorgia.      j^^^  ^^  make  out  his  right  to  sue,  by  adducing  evidence 
as  to  a  corporative  character.  «    Proof  that  the  Bank  had 
^Re^^a^Sl  commenced  business,  was  evidence^  prima  Jaciey  that  the 
nuirg.  page. I  conditions  on  which  the  charter  was  to  become  operative, 
had  been  performed.     The  commencement  of  business  by 
the  Branch,  as  shewn  by  the  deposition  of  the  witness, 
when  coupled  with  the  charter,  is  evidence  that  the  princi- 
pal Bank  had  an  actual  existence;  for  unless  it  had,  the 
Branch  had  no  legal  being. 

The  books  of  the  Bank  would  not  be  the  best  evidence 
to  shew  the  amount  of  stock  subscribed  and  paid  for,  and 
It  may  well  be  questioned  whether  they  would  have  been 
evidence  at  all,  against  the  defendant 'below.  They  are 
the  private  papers  of  the  Bank,  with  which  he  has  had 
no  concern,  and  I  should  therefore  apprehend  that  he 
h  I  Starkie  could  not  be  concluded  as  to  the  facts  they  exhibited,  * 
298.  unless  he  was  a  member  of  the  corporation. 

If  the  note  had  been  made  directly  to  the  Bank,  no  evi- 
dence could  have  been  required  to  prove  the  actual  ex- 
istence of  the  corporation,  since  it  would  thereby  have 
been  admitted.     As  the  note'  is  only  payable  at,  and  not 
to  the  Bank,  the  question  may  perhaps  be  varied.     But 
the  testimony  which  went  to  the  jury,  being  deemed  suf- 
ficient on  this  point,  it  is  unnecessary  for  the  Court  to  ex- 
press an  opinion  upon  the  effect  of  the  recital  in  the  note. 
With  regard  to  the  last  point,  this  Court  is  of  opinion, 
that  the  plaintiffs  might  maintain  an  action  in  the  Courts 
c  2  Randolph  ^^  *^^*  State.  «    In  fact,  so  far  as  our  researches  have  ex- 
471. 1  Strange  tended,  the  question  never  seems  to  have  been  seriously 
80?!  Chrises  ^g^tated.     The  cases  of  foreign  administrators  and  cxecu- 
Dig.  (Louisia-  tors,  and  of  commissioners  of  foreign  bankrupts,  to  which 
"oration  ^^    ^®  plaintiff  in  error  has  refered  as  analogous  in  princi- 
4    Johnnon's  pie,  sccm  to  US  to  be  entirely  dissimilar.     The  reason  why 
<*.  Rep.370.    these  cannot  maintain  actions  in  our  Courts,  is  because 
their  appointment,   which  is  designed  to  operate  a  trans- 
fer of  the  credits  and  effects  of  those  they  represent,  can- 
not have  that  effect  extra  territorium.     The  laws  here, 
have  a  control  over  their  property  as  against  a  foreign  as- 
signment by  act  of  law^  and  will  exercise  that  control  with 
a  view  to  the  benefit  of  resident  creditors.     In  the  present 
case,  the  debt  accrues  to  the  Bank  in  Georgia,  by  the  act 
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of  the  maker  of  the  note,  and  not  of  the  law,  and  cannot     july  mm. 
be  discharged  by  his  withdrawal  without  the  jurisdiction  '^'^/^^'^ 
of  that  State.     No  act  of  his,  independent  of,  and  unau-  '^." 

thorised  by  his  creditors,  can  impair  his  legal  and  moral  ^hc  Bank  of 
obligation  to  pay  the  debt  eorgia. 

The  defendant  in  error  does  not  ask  to  be  permitted  ' 

to  interfere  with  the  legal  rights  and  immunities  of  our 
citizens,  but  only  invokes  the  remedy  which  we  give  to 
them,  for  the  attainment  of  an  undisputed  rislit,  or  if  dis- 
puted, only  by  the  debtor.  Great  Britain,  m  periods  of 
war,  has  closed  her  forums  against  an  alien  enemy;  but  in 
times  of  peace,  they  are  always  of>en  to  foreign  creditors, 
whether  natural  or  artificial  persons.  The  Dutch  trading 
companies  have  prosecuted  their  rights  there,  and  doubt- 
less other  foreign  corporations  have  done  the  same. 

Apart  from  other  arguments,  this  Court  would  find  itself 
constrained,  by  considerations  of  international  comity,  to 
accord  a  permission  to  the  corporation  of  another  govern- 
ment to  prosecute  suits  in  our  Courts,  and  more  especial- 
ly when,  by  doing  so,  the  rights  of  our  own  citizens  would 
not  be  affected. 

The  Court  can  discover  no  error  in  the  case  as  pre- 
sented. 

Judgment  affirmed^ 

Judge  Taylor  presided  below,  and  did  not  sit.- 


Lucas  v.  Copelak^. 

In  debt  on  the  record  and  judgment  of  a  recovery  in  a  sister  State,  a  plea 
aUegting  that  such  judgment  was  entered  of  record  by  a  deputy  clerk, 
fraudulently,  and  by  reason  of  a  combination  with  the  plainuff  for  that 
purpose,  isoad  or  demurrer,  and  may  be  stricken  out  on  motion. 

John  Copeland  instituted  three  suits  of  debt  in  the 
Circuit  Court  of  Montgomery  county,  in  1825,  to  recover 
of  Henry  Lucas,  on  the  records  of  three  several  judgments, 
which  he  had  obtained  against  him  in  the  Superior  Court 
of  Hancock  county,  in  Georgia.  The  defendant  pleaded  a 
variety  of  defences.  In  each  case  a  plea  was  filed,  reci- 
ting '<that  the  said  supposed  judgment  and  recovery  was 
never  legally  obtained,  but  was  entered  of  record  in  the. 
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^]^^}^'j  Bai<^  Superior  Court  of  Hancock  county,  in  the  State  of 
Georgia,  to  wit,  in  the  county  aforesaid,  at  the  time  in 
that  behalf  mentioned  in  the  declaration  of  the  said  plain- 
tiff, by  one  Rhodius  Nichols,  a  deputy  clerk  of  the  said 
'  court,  in  consequence  of  a  fradulent  combination  between 

the  said  Nichols  and  the  said  plaintiff,  to  defraud  the  said 
defendant,  &c/*  with  a  verification.  In  one  of  the  cases, 
the  plaintiff  demurred  to  this  plea,  and  in  another,  moved 
to  strike  it  out;  and  in  both  cases,  the  plaintiff,  in  the 
Court  below,  prevailed.  Those  decisions,  are  here  by 
Lucas,  assigned  for  error. 

GoLDTHWAiTE,  for  the  plaintiff  in  error,  argued  that 
ii4Coweii480.  nul  Hel  record  was  not  the  only  proper  plea,  «  and  that 
^laivSii!  157."  ^'^  P^®^  ^^  *  sufficent  bar  to  the  action.  * 

Phil.     Evid! 

342. 1^ /oho-       BuGBEB,  for  the  defendant. 

tons  145.  19  ' 

Johnsons  162. 

2KenrfCom  By  JUDGE  SAFFOLD.  The  only  ground  for  re- 
Rep  78.^  Far-  versal  now  insisted  on,  is,  that  there  was  error  in  either 
mersCase.  2  striking  out  the  plea  of  fraud  on  motion,  or  sustaining  a 
Title  frmud  *  demurrer  to  it.  The  obvious  tendency  and  design  of  that 
^»  plea  was,  unless  it  be  regarded  as  a  mere  quibble  in  plead* 

inc,  to  deny  the  verity  of  the  record  in  the  "sister  State; 
to  admit  its  existence  and  apparent  regularity,  but  deny 
its  validity;  to  admit  the  transcript  of  the  record  to  be 
in  the  ordinary  and  legal  form,  that  the  attestation  of  the 
clerk,  and  the  certificate  of  the  presiding  judge,  were 
genuine,  and  given  in  the  form  and  m-'nner  prescribed  by 
the  act  of  Congress,  yet  to  insist  that  the  judgment  is  spu- 
rious; that  the  turpitude  and  dexterity  of  a  deputy  clerk, 
has  eluded  the  vigilance  of  the  judge  and  principal  clerk, 
or  that  his  prowess  has  placed  them  at  defiance,  and  ena- 
bled him  to  enter  up  a  judgment,  without  the  sanction, 
and  a$;ainst  the  authority  of  the  Court 

This  is  truly  a  novel  defence:  yet  it  has  been  urged 
with  abilities  and  ingenuity  worthy  a  better  cause.  It  has 
however,  been  sufficiently  answered  by  the  adverse 
counsel.  Both  sides  have  claimed  advantage  from  a  de- 
cision of  this  Court,  rendered  a  few  days  since,  in  the 
t  Ante,  p.  124.  case  of  Hunt  and  Condry  v.  Mayfield,  ^  It  is  not  believ- 
ed that  any  principle  recognized  in  that  case,  can  afford 
the  slightest  sanction  to  this  defence.  By  that  decision, 
the  doctrine  was  advanced,  that  in  a  case  like  this,  the 
only  proper  general  issue,  is  the  plea  of  nul  tiel  record^ 
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t>utin  cases  where  the  Court  had  not  jurisdiction  over  the 

person  ot  the  defendant,  or  over  the  subject  matter  of 

controrersy,  the  general  issue  was  not  the  only  proper 

plea;  that  in  such  cases,  or  where  a  judgment  is  absolutely 

void,  the  defence  may  be  made  by  a  special  plea  in  bar, 

or  in  some  cases,  under  the  general  issue.     The  general 

propositions  were  at  the  same  time  maintained,  on  the 

authority  of  the  Supreme  Court  of  the  Union,  and  in  which 

it  was  said,  most  of  the  States,  and  even  New  York  had 

nearly  or  entirely  Concurred,  that  judgments  of  a  sister 

State  should  have  the  same  credit^  validity  and  effect^  in 

every  other  Court  in  the  Union,  that  they  were  entitled 

to  in  the  State  where  rendered;  that  such  pleas  as  could 

be  there  pleaded,  and  none  others,  were  admissible  in  any 

other  Court  of  the  United  States;  and  that  there  can  be  no 

averment  in  pleading  aeainst  the  validity  of  a  record, 

though  there  may  be  agamst  its  operation.  « 

Then  <  he  question  recurs,  does  not  this  plea  directly  im- 
peach theyat/A,  credit  and  va/t£/t/y  of  thisrecord?  It  admits 
of  no  other  interpretation,  and  is  clearly  forbidden  by  the 
Constitutionofthe  United  States,  Art  4.  Sec  1.  ''That  full 
faith  and  credit  shall  be  given  in  each  State,  to  the  public 
acts,  records  and  judicial  proceedings  of  every  other  States 
and  that  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  judicial  proceed- 
in^B^hallbe  proved,  and  the  effect  thereof;"  and  with  the 
provisions  of  the  act  of  Congress  in  pursuance  thereof,  pass^ 
ed  in  1790,  declaring  that  the  record  of  a  judgment  from 
another  State,  shall  have  the  same  iaith  and  credit  in  each 
State,  that  it  has  in  the  State  Court  in  which  it  was  ren* 
dered. 

The  plea  must  be  understood  as  admitting  the  jurisdic- 
tion of  the  Court  in  Georgia,  and  that  the  process  was 
drly  served  upon  the  defendant,  as  well  as  Uie  apparent 
regularity  of  the  proceedings,  because  neither  is  denied. 
If  the  plea  could  be  regarded  as  one,  amounting  in  sub« 
stance  only,  to  the  general  issue,  it  was  equally  inadmissi- 
ble, as  being  irregular  and  unnecessary;  and  for  the  addi- 
tional reason,  that  the  defendant,  having  at  the  same  time 
a  formal  plea  of  the  same  kind,  is  not  permitted  to  en- 
cumber the  record  with  a  multiplicity  of  similar  pleas. 

It  is  not  intended  on  this  occasion  to  decide  in  the  ab- 
stract, that  in  all  cases  where  suit  may  be  brought  on  a 
judgment  from  another  State,  the  plea  perfraudem  is  in- 
admissible; for  the  proposition  to  that  extent  is  unnecessa* 
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ry  to  the  decision  of  this  case;  and  it  is  conceived  impro« 
per  to  embarrass  a  subject  of  this  importance^  by  antici- 
pating questions  that  may  necessarily  arise  for  future 
discussion.  If  it  were  admitted,  that  in  a  State  like  Penn* 
sylvania,  where  there  is  no  special  chancery  jurisdic-' 
tion,  and  the  Courts  of  law  must  afford  all  the  relief  in  any 
>case,  that  can  be  sought  from  the  judiciary,  the  truth  ol 
the  record  may  be  impeached  by  a  plea  at  law,  it  does  not 
follow  that  the  same  can  be  done  in  States  which  have 
distinct  chancery  jurisdiction,  more  adequate  to  investi* 
gate  frauds,  accidents,  or  mistakes.  Or,  were  it  admitted, 
that  in  cases  where  it  does  not  appear  that  the  defendant 
had  notice  of  the  pendency  of  the  suit,  or  was  not  a  party 
to  it,  but  affected  by  it;  or  where  the  nature  of  the  pro- 
ceedings was  expartty  as  in  granting  administration,  or  the 
like,  that  there,  the  ^\eai  per  frauaem  would  be  admissi- 
ble, these  concessions'  would  not  prove  that  the  same  de- 
fect can  be  sustained  where  there  is  no  question  as  to  the 
jurisdiction  of  the  Court,  the  parties  to  the  suit,  the  appa- 
rent regularity  of  the  proceedings,  or  their  authentication. 
In  cases  of  the  latter  description,  though  the  matter  in 
contest  may  have  passed  in  rem  judicatem^  yet  the  Court 
may  have  had  no  jurisdiction,  or  it  may  have  been  res 
inter  alios  acta^  so  that  the  defendant  had  no  opportuni- 
ty to  resist  the  judgment  or  to  assert  his  rights. 

In  any  view  that  can  be  taken  in  this  case,  the  plea  is 
considered  bad  and  inadmissible,  and  so  entirely  insuffi- 
cient, tliat  there  could  be  no  error,  either  in  rejecting  it 
on  motion,  or  overruling  it  on  demurrer. 

By  JUDGE  COLLIER.  In  the  opinion  of  the  Court 
just  expressed,  it  is  intimated  that  the  judgment  of  a  sister 
State,  when  sued  on  in  the  Court  here,  cannot  be  avoided 
by  pleading  that  it  was  obtained  by  fraud,  when  it  appears 
from  the  record,  that  the  defendant  was  served  with  process 
there.  With  entire  respect,  I  must  be  permitted  to  main- 
'  tain  the  converse  of  that  proposition. 

I  grant  that  the  judgments  of  the  States  of  this  Union, 
when  sued  on  without  the  State  where  rendered,are  entitled 
to  a  consideration  in  point  of  dignity,  equally  high  and 
conclusive,  as  in  the  State  from  whence  they  are  taken.  A 
sensible  and  operative  construction  of  the  Constitution 
and  act  of  Congress,  conduce  to  this  conclusion;  and  the 
Supreme  Court  of  the  United  States,  by  its  decision  in  the 
case  «f  Mills  v*  Duryee,  have  put  the  question  beyond 
controversy. 
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But  neither  the  Constitution  nor  act  of  Congress  bear 
on  the  question.  It  is  to  be  settled  independent  of  their 
influence,  by  the  rules  extracted  from  English  adjudica- 
tions, on  the  character  of  home  judgments.  These  teach 
us,  that  such  judgments  are  conclusive  evidence  of  the 
verity  of  the  facts  they  import  That  when  sued  on,  no 
defence  is  admissible  which  negatives  matter  intrinsic^ 
because  these  matters  were  tea  ae/jtidicata,  and  conclu- 
sively evidenced  to  be  so,  by  the  record.  .But  they 
furnish  no  authority  for  a  decision,  calculated  to  effect  such 
superlative  injustice  as  that  which  determines  that  the 
party  is  also  concluded  as  to  matter  extrinsic,  which  had 
not  before  been  adjudicated.  Such  a  decision,  had  one  ever 
been  made,  could  never  have  acquired  the  force  of  authori- 
ty in  Westminster  Hall,  the  rules  which  regulaie  meum 
and  tuumy  are  there  too  well  defined^  and  the  doctrine 
cf  moral  and  municipal  justice  too  well  ascertained. 
The  true  rule  then  is,  that  any  matter  which  constitutes, 
if  true,  a  good  defence,  and  did  not  impugn  the  verity  of 
the  record,  is  admissible.  Fraud  has  always  been  a  much 
favored  defence  by  the  common  law;  such  is  the  detesta- 
tion in  which  that  law  holds  it,  that  it  declares  it  shall  vi- 
tiate every  transaction  into  which  it  enters,  even  the  most 
solemn  acts  of  the  Courts  of  justice.  « 

The  learned  counsel,  who  arj^ed  the  case  of  Mills  v. 
Duryee  in  favor  of  the  conclusiveness  of  the  judgment, 
employs  this  language:  ''But  the  defendant  must  either 
distinctly  deny  the  record,  avoid  it  by  pleading /Ter/rau- 
cfem,  satisfaction,'^  &c.  ^  Fraud  does  not  contradict  the 
record;  it  presents  to  the  Court  new  and  extrinsic  matter, 
and  asks  that  the  judgment  may  be  annulled  for  that  cause. 

The  distinction  which  was  taken  in  the  argument,  be- 
tween the  right  of  parties  and  strangers,  to  avoid,  has  no 
foundation  in  sounds  reasoning.  The  stranger  can  avoid 
because  he  was  not  a  party  to  the  record,  and  therefore  could 
not  have  defended  himself  against  the  fraud.  The  party 
had  no  notice  of  the  fraud,  and  therefore  could  not  have 
counteracted  it  before  judgment 

Without  undertaking  to  specify  any  particular  fraud 
which  would  avoid  a  judgment,  it  is  enough  to  say,  that 
any  facts  and  circumstances  shewing  that  the  defendant  was 
circumvented  by  the  employment  of  covinous  and  fraud- 
lent  means,  by  the  plaintiff,  or  his  agents,  done  with  a  view 
to  gain  an  advantage  of  him,  and  that  such  advantage  is 
gpinedy  would  render  the  judgment  null. 
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JULY  i««9.  Can  it  be  true,  that  a  party  against  whom  a  judgment 
"^^^^^  ^  is  fraudulently  obtained,  is  remeoliless;  or  am  I  to  l^  told 
that  chancery  extends  her  protecting  arms  to  his  relief? 
This  cannot  be,  for  that  tribunal  only  lends  her  aid  where 
the  forums  which  administer  law  according  to  strict  jus- 
tice, are  incompetent  to  give  relief  because  of  their  con- 
strained application  of  the  general  cannons  of  right  to  each 
rirtioular  case.  Does  this  case  form  such  an  exception? 
apprehend  not.  The  general  principles  of  law  control 
the  adjudication  of  both  Courts.  The  powers  of  the  two 
Courts,  on  questions  of  fraud,  when  the  fraud  can  be  dis- 
covered, are  co-ordinate.  If  the  defence  be  not  authorized 
by  law,  equity  cannot,  therefore,  interpose.  To  affirm  its 
right  to  do  so,  supposes  that  chancery  can  administer  re- 
lief wh.ere  the  law  is  deficient,  by  making  rules  for  the 
decision  of  each  particular  case.  This  idea  prevailed  at  the^ 
first  institution  of  Courts  of  Equity,  but  has  )>een  explo- 
ded by  more  correct  notions  of  jurisprudence.  The  idea 
advanced  in  argument,  that  the  plea  of  fraud  is  tanta- 
mount to  that  01  nul  iiel  record,  and  therefore  demurra- 
ble, is  not  well  founded.  It  might,  with  equal  propriety 
be  said,  that  the  plea  of  fraud  to  debt  on  bond,  is  in  efiTeet 
non  estfaetumy  and  therefore  bad. 

But  on  the  sufficiency  of  the  plea  in  this  case,  I  concur 
in  the  opinion  of  the  Court,  and  am  therefore,  for  affirm- 
ing the  judgment    • 

By  JUDGE  PERRY.  I  concur  in  the  views  taken  in 
the  opinion  delivered  by  Judge  Collier. 

Judge  Cbenshaw,  not  sitting. 

Judgment  affirmed. 


Inncbaritt  V*  Eennedt  akd  Kitchens. 

1.  In  ui  •ctkm  of  trespais  to  try  titles,  a  deed  made  to  the  plaintifi;  m  ad- 

MMttfrntfor,  U  admissible  eTidence. 
3.  The  word*,  *'as  administrator/'  are  to  be  eonBider«d  •«  deteripUo  per^ 

BomtBj  merely. 

James  Inneraritt,  in  1887,  brought  an  action  of  tres- 
pass to  try  titles,  against  Joshua  Kennedy,  in  Mobile  Cir- 
cuit Court;  to  recover  the  possession  of  a  piece  of  ground 
in  the  citjr  of  Mobile.   Samuel  Kitchens  was^  by  consent 
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substituted  as  defendant  to  the  action,  and  pleaded  the  jult  i»s4. 
general  issue;  and  at  the  special  February  term,  in  1828,  '^-^'^V"^^^ 
of  said  Court,  a  verdict  was  found  for  the  defeadant  By  Inneranty 
a  biil  of  exeeptions  taken  by  the  plaintiff  at  the  trial,  it  is  Kennedy  and 
shewn,  that  to  support  the  issue  on  his  part,  the  plaintiff  Kitchen*, 
offered  in  evidence,  a  deed  made  by  William  E.  Kennedy,  — — — 
dated  the  2d  of  March,  1820,  which  recites,  that  whereas 
he  claimed  a  certain  lot  of  seven  acres,  under  a  sale  made 
to  him  by  one  Baudin,  who  held  it  under  a  title  from  the 
Spanish  Governor,  Gayoso,  dated  in  1798;  and  whereas, 
by  articles  of  agreement  made  in  1806,  between  the  said 
Kennedy  and  the  late  Joseph  E.  Collins,  deputy  surveyor 
of  West  Florida,  who  had  also  a  permit  or  order  of  survey 
for  the  same  land,  it  was  stipulated  that  they  should  di- 
vide the  tract  between  them,  so  that  the  northern  part 
should  belong  to  Kennedy,  and  the  southern  part  to  said 
Collins;  with  a  further  stipulation,  that  Kennedy  should 
fence,  ditch  and  improve  the  land,  to  prevent  its  forfeiture; 
and  reciting  that  he  had  given  evidence  to  the  land  com- 
missioners, that  he  had  done  so,  under  his  particular 
claim,  no  such  evidence  having  been  given  by  the  person 
who  claimed  for  Collins;  and  whereas,  Innerarity,  the 
plaintiff,  had  been  appointed  in  Mobile,  administrator  of 
Collins'  estate;  that  from  regard  to  the  memory  of  Col- 
lins, and  for  the  further  consideration  of  one  dollar,  paid 
by  James  Innerarity,  administrator  of  said  estate,  he 
the  said  William  E.  Kennedy  did  bargain,  sell,  ren>i<)e 
and  quit  claim  to  "James  Innerarity,  administrator  of 
said  estate,  and  to  all,  and  ever) ,  and  each  person,  who 
should  purchase  the  said  described  premises,  or  any  part 
thereof,  at  an  administrators'  sale  of  real  estate,  made  in 
pursuance  of  the  laws  thereto  applicable,  and  the  legal  order 
of  the  Court  having  the  power  to  make  such  order,  and 
all,  and  every,  oud  each  of  their  heirs,"  all  the  right  he 
then  had,  or  thereafter  might  have  to  the  southern  half 
of  said  premises,  according  to  said  articles  of  agreeinent, 
which  he  thereby  ratified  and  confirmed,  together  with  all 
the  reversions,  &c.  and  all  his  estate,  both  at  law  and  in 
equity,  &c.  '*  To  which  was  added  a  covenant,  that  if  a 
further  title  of  confirmation  or  patent  was  obtained  from 
the  General  Government,  for  the  said  land,  that  he  and  his 
heirs  were  bound  to  execute  such  further  conveyances  to 
''said  J.  Innerarity,  administrator,  or  to  his  legal  assigns, 
or  the  heirs  of  said  Collins,  as  the  case  of  right  should  be, 
as  they  or  any  of  them  should  demand  for  the  premises. " 
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juLT  i899b«    To  this  deed,  Joshua  Kennedy  was  a  witness,  and  it  wa» 
^^-^^^"[^^^  acknowledged  before  the  clerk  of  the  inferior  Court  of 
imieirarity     Mobile  county.    The  artiele  of  agreement  referred  to  was 
Kennedy  and  appended  to  the  deed;  it  purported  to  be  a  grant  of  the  one 
Kitchens,     jj^jf  of  the  premises  above  described,  to  be  held  by  Ken- 
'        nedy,  on  condition  of  his  fencing  and  ditching  the  lot  im- 
mediately,  to  prevent  its  forfeiture.     The  detendant's 
counsel  objected  to  the  said  deed  as  evidence,and  the  Court, 
on  the^rround  that  the  deed  conveyed  no  legal  title  to  the 
plaintiff,  rejected  it     This  was  the  error  assigned  by  Inne- 
rarity,  the  plaintiff  in  this  Court 

AcR£,  for  the  appellant 

Elliott,  for  the  appellees.  The  deeed  was  properly 
excluded;  the  probata  should  legally  correspond  wiUi  the 
allegata  contained  in  the  declaration.  The  plaintiff  de- 
clares for  the  lands  in  his  own  rights  and  produces  a  deed 
executed  to  him  in  his  fiduciary  character,  and  as  adminis- 
trator of  the  estate  of  Collins;  and  this  deed  is  made  in  con- 
formity with  the  articles  of  agreement  made  with  Collins 
in  his  lifetime,  and  which  constituted  the  sole  considera- 
tion for  making  it 

The  fact  that  the  articles  of  agreement  were  the  only 
evidence  of  consideration,  and  in  fact,  constituted  a  part 
of  the  deed  itself,  proves  that  the  words  *^as  administra* 
tor  of y  ^c."  were  not  intended  as  the  plaintiffs*  counsel 
insist,  as  descriptio  personw;  but  that  they  were  used 
ignorantia  juris,  to  pass  the  estate  to  the  heirs  of  Collins. 
This  was  the  intention;  but  this  the  plaintiff  has  entirely 
disregarded,  and  has  sued  in  his  own  right  At  law,  if 
the  deed  could  have  any  validity,  it  could  only  be  as  evi- 
dence in  an  action  brought  by  the  plaintiff  in  his  represent- 
ative capacity.  ^  The  plaintiff  is  bound  to  elect  the  right 
under  which  he  will  claim,  he  cannot  in  the  same  action, 
claim  the  fee,  and  also  claim  as  trustee  for  the  heirs  at 
law.  But  we  contend,  that  at  law,  the  deed  is  a  nullity; 
though  in  equity,  it  might  be  otherwise.  The  deed  does 
not  pass  the  estate  to  the  plaintiff  in  his  own  right,  and  it 
cannot  support  his  action;  he  must  recover  on  the  strength 
of  his  own  title,  and  not  on  the  weakness  of  his  adversa- 
ry's, *  and  his  title  must  be  a  legal  title,  and  not  only  a 
legal  title,  but  he  must  establish  a  right  in  himself,  to  en- 
ter, to  posscFr-,  and  to  enjoy;  this  the  deed  certainly  does 
not  shew.  <" 
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By  JUDGE  COLLIER.    The  material  question  for  the    july  iw. 
Court  to  determine,  is,  whether  the  deed  of  William  E.  ^^-^^V^i<^ 
Kennedy  to  the  plaintiff  should  not  have  been  permitted     Innerarity 
to  go  in  evidence  to  the  jury  in  the  Court  below.     The  Kennedy  and 
deed  contains  several  recitals,  descriptive  of  the  lot  con-     Kitchens. 

veyed,  and  declaratory  of  the  cause  of  the  conveyance,  

none  of  which  it  is  conceived  impair  its  validity\  and 
then  conveys  the  lot  to  the  plaintiff,  as  adnunistrator  of 
J.  E.  Colhns,  deceased,  and  covenants  that  if  the  grantor's 
title  to  the  lot  shall  be  confirmed,  or  a  certificate  of  con- 
firmation issue  therefor  from  the  United  States  Goverp- 
ment,  that  then  he  will,  if  necessary,  make  further  assu- 
rance of  title.  The  lot  conveyed  is  south  of  the  thirty 
first  degree  of  north  latitude,  east  of  the  Pearl,  and  west 
^f  the  Perdido  river.  The  grantor  in  the  deed  refers  to  his 
title  as  emanating  from  the  Spanish  Governor,  Gayoso,  in 
seventeen  hundred  and  ninety-eight  This  deed,  in  the 
opinion  of  the  Court,  conveys  to  the  plaintiff,  all  title  which 
was  vested  in  the  grantor,  and  there  is  nothing,  on  the 
face  of  it,  which  discovers  that  the  legal  title  was  not  vest- 
ed in  him.  The  covenant  for  further  assurance,  if  further 
assurance  were  unnecessary  to  pass  the  legal  title,  would 
be  rejected ;  whether  it  was,  the  Court  is  unprepared  from 
the  facts  to  say. 

The  deed,  it  has  been  remarked,  makes  a  conveyance  to 
the  plaintiff  as  administrator  of  J.  E.  Collins,  deceaed,  and 
hence  the  defendant  has  arsued,  is  not  admissible  for  the 
plain  tiffin  this  action  in  his  mdividual  capacity.  This  ar- 
gument, it  is  believed  is  not  sustainable;  describing  the 
plaintiff  as  administrator,  can  be  viewed  only  as  a  designa- 
tiopersonas.  <■  The  legal  interest  is  vested  in  him  indi-  «i  Peters  69??. 
vidually,  and  it  is  competent  for  him  to  use  the  deed  -as 
evidence  in  an  action  where  his  representative  character 
is  not  noticed  on  the  record.  The  plaintiff  will  be  answera- 
ble over,  should  he  recover,  to  the  heirs  of  his  intestate; 
but  that  circumstance  cannot  form  matter  of  legal  defence 
to  the  plaintiff's  action.  So  strict  is  the  regard  paid  in 
Courts  of  law  to  the  legal  title,  that  a  trustee  is  permitted 
there,  to  maintain  an  action  to  try  title  against  his  cestui 
que  trust,  *  If  the  deed  had  been  made  to  the  plaintiff  in  *E^^SSeiitg2 
his  individual  character,  and  he  had  described  himself  on  2^^^ 
the  reeord  as  administrator,  we  apprehend  the  proof  would 
have  been  variant  from  the  allegation,  and  he  must  have 
(ailed  in  his  action;  but  such  a  case  is  not  analogous  to  the 
one  we  are  considering.     We  are  of  opinion  that  the  Court 
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JULY  isto.  erred  in  not  permitting  the  deed  to  go  to  the  jury;  its  suf" 

^^^^^"^^^^"^  ficiency  to  prove  the  issue  is  not  presented  to  us,  hut  only 

IiiD«rarity  j^  admissibility;  and  on  that  point  is  our  opinion  express- 

KeimedV  and  ed«     The  judgment  is  reversed  and  the  cause  remanded. 

KHchent* 


^Ma 


Taylor  v.  KtsHiirc^. 

t.  The  teit«e  of  a  ferry  in  the  person  liable  to  the  penalty  of  J|10,  imposed 
by  the  statute  of  1820,  for  nefflect. 

3.  But  where  a  person  is  employed  on  shares,  and  for  an  indefinite  timtf 
thoogh  he  has  the  exclasive  <$ontrol  and  management  daring  his  em^or- 
Dien^  yet  be  is  to  be  considered  as  a  eerVanC  uid  not  a  lessee;  and  the 
owner  is  liable. 

d.  When  a  penalty  has  acemed  to  an  indiTfdual,  under  a  statute,  it  is  a  rest- 
ed right,  and  the  repeal  of  the  statute  pending  a  writ  of  error  does  not 
dirastit,  but  the  Court  may  go  on  to  render  a  judgment. 

This  was  an  appeal  tried  in  the  Circuit  Court  of  Autauga 
county.  George  Taylor  had  ohtained  a  judgment  against 
B.  Rushing,  as  the  owner  of  a  public  ferry,  for  ten  dollars, 
as  a  penalty  incurred  by  reason  of  his  being  detained  at  the 
public  ferry  of  said  Rushing.  On  the  trial  of  the  appeal, 
the  proof  was,  that  the  ferry  belonged  to  Rushing,  and 
had  been  regularly  established  by  the  County  Court;  that 
in  May,  1S26,  the  plaintiff  had  been  detained  two  hours 
on  account  of  the  absence  of  the  ferryman.  It  was  proved 
that  before  and  after  this  time,  Rushing  kept  the  ferry 
btmself]^  but  that  at  this  time  one  Allen  was  keeping  it; 
that  he  had  been  engaged  by  Rushing  to  do  so,  and  that 
they  were  to  share  the  proceeds,  as  also  the  profits  of  a 
hatter's  shop,  which  Allen  carried  on  at  the  same  time;  that 
Allen  was  to  have  the  entire  control  of  the  ferry,  but  he 
did  not  giv£  to  Rushing  any  bond  or  obligation  to  keep  it 
according  to  law.  No  specific  time  was  fixed  by  the 
agreement,  during  which  Allen  should  keep  the  ferry,  but 
it  was  understood  he  would  keep  it  a  year;  he  did  not, 
however,  keep  it  a  year;  but  soon  after  the  above  named 
time,  he  declined  keeping  it  any  longer.  On  this  proof, 
the  Circuit  Court  gave  juf!gment  for  me  defendant,  on  the 
ground,  that  as  Allen  had  the  whole  control  of  the  ferry, 
It  was  tantamount  to  a  lease  of  it  to  him^  and  that  the' 
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lesste  WM  the  person  liable  to  the  penalty  under  the  ^^^JJi^Oi^^ 
statute.  This  decision  is  assigned  for  error  by  Taylor,  ^^^L^^ 
who  sued  his  writ  of  error  to  tUs  Court  t. 

Thorington^  for  the  appellant 

FiTZP^TRicK  and  Gojldthwaite,  for  the  appellee* 

By  JTTD6E  PERRY.     The  penalty  is  claimed  under 
the  provisions  of  the  statute,  passed  December  the  20th^ 
1820)  which  is  in  these  words:  <<And  it  shall  and  may  be 
lawful,  for  any  person  or  persons  detained  at  any  public 
ferry,  by  reason  of  the  ferryman's  not  having  good  and 
sufficient  boats,  or  other  proper  craft,  and  hands,  or  by 
neglecting  to  do  his  duty,  may  by  warrant  from  a  justice 
of  the  peace,  recover  from  such  ferryman,  or  owner  of 
such  ferry,  the  sum  of  ten  doll{u*s  for  every  default  or 
neglect"  «    Under  this  clause  of  the  statute,  the  facts  of  uLawto^Alau 
the  case  present  two  subjects  for  our  consideration.    The   P'  9^« 
con9truction  of  the  agreement  between  Allen  and  Rushing, 
and  whether  it  constitutes  a  lease;  and  the  constmetion 
of  the  statute  under  which  these  proceedings  were  had. 
A  majority  of  the  Court  are  of  opinion,  that  it  Allen  could 
be  considered  as  a  lessee,  that  then  the  defendant  was  not 
liable  undo  the  statute,  according  to  the  principle  settled 
in  the  case  of  Ladd  v.  Chotardy  decided  tn  this  Court  *  ^iS^aii^ 
But  in  applving  the  rules  of  construction  to  the  agreement   ^^ 
between  Allen  and  the  defendant,  we  have  come  to  the  con- 
clusion that  it  does  not  constitute  Allen  a  lessee,  because 
there  was  no  definite  period  of  time,  that  he  was  to  enjoy 
the  ferry,  in  exclusion  to  the  owner.     Allen  then  having 
no  right  to  the  possession  in  exclusion  of  the  owner,  places 
him  in  the  situation  of  a  laborer  for  hire,  to  RushinE;  and  ' 
his  having  the  entire  control  and  management  of  the  ferry, 
does  not  alter  the  construction  of  the  agreement,  and  coq* 
sequently,  cannot  diminish  the  liability  of  the  owner.   He 
will  be  held  to  a  strict  compliance  with  the  statute,  and  it 
would  be  no  excuse  for  him  to  say  the  detention  was  ocea- 
sioned  by  his  agent  or  servant,  to  whom  he  had  given  the 
management  oihis  ferry.     It  is  contended  by  the  counsel 
for  the  defendant,  that  supposing  he  was  liable  under  the 
statute  of  1820,  at  the  time  of  the  rendition  of  the  judg- 
ment in  the  Court  below,  he  is  not  now  liable,  inasmudi 
as  the  Legislature,  in  1827,  passed  an  act  to  consolidate 
and  reduce  into  one,  the  several  acts  concerning  roads^ 
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kii^W^ya^  feiriet  and  bridget ^  coattkiing  a  repealing  etwiie 
of  all  acts  or  parts  of  a^  eontrarening  the  provisioDS  of 
that  act  Without  discutoing  the  point,  whether  or  not 
the  law  of  1820  was  repealed  by  the  law  of  18279  a  judg- 
ment may  well  be  rendered  against  the  defendant,  fvr  the 
reason,  that  the  plaintiff's  right  to  th/s  penalty  accrued,  and 
became  vested,  pVevious-to  the  law  of  1827;  consequently 
the  legislature  had  no  power  to  interfere  with  the  private 
light  \Vhich  had  accrued  under  the  law  of  1820.  It  is  this 
feature  in  this  cause,  thM  distinguishes  it  ftx)m  the  case  of 
Yeatdn  and  others  v.  The  united  StateSy  »  and  from 
the  case  of  the  Thmbeckbe  Bank  v*  The  State  qf 
Mabama.  ^  In  th6  first  case,  the  forfeiture  was  going  to 
the  general  government  It  was  a  suit  between  individu- 
als atid  the  government,  and  the  law  under  which  the  foN 
feiture  accrued,  was  suffered  by  the  government  to  expire 
by  its  own  limitation;  consecjuently,  the  rights  which  the 

fivernmcnt  acquired  under  it,  ceased.  The  case  of  the 
hmbeckbe  Sank  v.  The  Sfaitj  was  similarly  situated.  A 
judgment  had  been  rendered  against  the  Bank  in  favor  of 
the  State,  for  a  penalty  created  by  an  act  of  the  legislature; 
ending  the  cause  in  this  Court,  the  legislature  repealed 
he  law  creating  th6  penalty,  without  reserving  the  rights 
the  State  had  acquired  under  it  The  State  having  the 
inttfreit  in  the  penalty,  it  was  competent  for  the  legislature 
to  discharge  it  The  Court  are  therefore  of  opinion,  that 
the  judgment  of  the  Cburt  below  should  be  reversed,  atid 
jud|;thent  rlsndej^  in  this  CoUil  for  the  plainti£t 

Reversed  and  rendered. 


£ 


Martin  v.  WnrrB,  %Adm^r. 

TB^  |>aM«^s{6ii  of  persona)  property,  remaining  with  the  Tendor, 
the  Ml  of  sale  Is  ahsolute^  ii  only  pHma  foick  ^rideaee  of  fratod,  i 

This  iVas  a  writ  of  error  suei  by  WilKs  Martin,  who 
Was  alao  pldntiff  below,  to  reverse  a  judgment  rendered 
against  him  in  the  Circuit  Court  of  Greene  coun^,  in  an 
actidn  of  trover,  brought  by  him  against  Asa  White,  ad- 
ihiufstrlttor  df  George  £vans^  to  recover  five  negroes^ 
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which  he  cbdiMd  np/iee  a  bill  otatkhy  made  by  {^vann  to  ^^t^jg-^ 
him.    Many  points  were  presented  by  a  bill  of  exc^efidoos,  ^^mL^'^ 
in  which  the  Court  below  was  alleged -tp  hav^  err^'bne         VT^ 
•f  which  in  tl^s  Court  was  deemed  d^ei^v^. . .  wwte,  A4W' 

Shortbu)o;b9  £llis  and  Ebwin,  for  the  appellant 
Van  ns  Gsaaff^  lor  the  appellee. 

By  JUDGE  COLLIER.  On  the  trial,  tte  plaintiff  r^ 
Bed  upon  an  absolute  bill  of  sale  for  certain  negroes^  froda 
Greorge  Evans,  deceased.  The  defendant,  it  appears,  waa 
the  administrator  <of  the  decedent.  Possession  did  not 
accompany  the  conveyance.  .On  these  facts,  th^  jn^siding 
pAigt  iiustructed  the  jury,  that  the  bill  of  sale,  if  ttie  negroea 
conveyed  were  not  delivered,  was  fraudulent  against  cre- 
ditors.   .  •        • 

Th»  CMTt,  at  this  term,  in  H(Abs,  v.  Bibb  «  have  deci-  «  Aiittp.54 
ded  that  the  poteessim  remaining  with  the  vendor,  as-i( 
seesia  it  4id  inr  this  case,  is  aot  fraudulent,  but  only  prima 
facie  evidence  of  firainL  Upon  the  authority  oftfiaicase^ 
the  Coort  are  of  opinion  that  the  judgment  below  nnist-be 
reveraedf^nd  the  cause  remanded;  ti^  bill  of  exemptions  ia 
so  inartificially  drawn,  that  the  Court  is  unablcto  discover 
the  pertinency  of  ihe  other  poinits  on  wMch  the  judge  i^^ 
stnicted  the. jury,  and  therefore  declines  an  expression  of 
opinion  upon  the  legal  oorr^ctness  of  hisUnatructioiii* 

Reversed  and  rein^hdM.^  ' 

Jupas  Saffoj:.!),  not  3Uti»g, 


>    '  .  I  !■■■    I  I  J    Jii      i»«i 


CouiisR  V.  ^ATikAVf  et  at. 

m 

neoifwerof  adefeMlBiitlaehiuMefy.  e«oiietb«readattlra  trifis*  erf- 
d«Bee  ffsajn*!^  H^  c<HMgM¥i^  fn^rtfciiMy  wkV9  it  tMdi  It  inf^ilidala 
a  title  made  by  mmaelf. 

Ik  March  lS83»iamee  B.  Collier  filed  his  bill  ui  equl^ 
^  in  Madison  Circuit  Court,  against  Samuei  ^hi^maay 
tokti  M^Kinley,  and  Janes  Bini^,^  subject  i^artain  o#» 
groes  ta  the  paymMt  4f  a  debt  due  i^  CbapmaB,  te  hiiiK 
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CoIUer 

T. 

Chapmaa. 


The  complainant  charged  in  his  bill,  that  Chapman  owed 
him  the  amount  of  four  notes,  each  for  $500,  payable  in 
1820  and  1S21,  and  all  executed  on  the  21st  of  December, 
1819;  that  at  the  time  of  making  the  notes,  Chapman  also 
gave  him  a  mortgage,  to  secure  their  payment,  on  five  ne- 
groes named  Harvey,  Taylor,  Cupid,  Sally  and  Maria, 
which  mortgage  was  not  recorded;  and  by  accident  the 
mortgage  had  been  so  obliterated,  that  it  could  not  be 
exhibited;  that  the  defendant,  Bimey,  and  one  Land,  were 
subscribing  witnesses  to  it;  and  that  the  debt  remained 
wholly  unpaid.  He  further  charsed,  that  Chapman,  com- 
bining witli  the  defendants,  M^Kmley  and  Bimey,  on  die 
7th  of  January,  1820,  executed  a  deed  including  the  same 
negroes,  to  said  M'Kinley,  to  secure  to  him  the  payment 
of  a  note  for  $2fi52j  which  they  pretended  was  due  by 
Chapman  to  M'Kinley,  and  to  which  Bimey  was  security; 
that  the  condition  of  this  deed  was,  that  if  Chapman  did  not 
pay  said  note  in  twenty-five  days,  that  the  negroes  should 
be  delivered  to  M'Kinley,  who  should  keep  them  for 
twel^ce  months,  during  which  time  their  services  should  be 
received  in  lieu  of  interest  on  the  debt,  and  that  at  the 
expiration  of  that  time,  either  they  should  be  sold  to  pay 
the  debt,  or  that  M'Kinley  should  take  them  in  payment 
at  certain  specified  prices,  provided  said  Samuel  could 
make  a  good  title  to  them,  at  the  option  of  said  SamneL 
He  also  charged,  that  at  the  time  this  conveyance  was 
made,  M'Kinley  and  Bimey  had  full  notice  of  the  com- 
plainant's mortgage,  and  that  it  was  contrived  for  the  pur- 
pose of  defrauding  the  complainant  and  securing  Birney 
from  loss  by  reason  of  his  securityship;  and  alleged  that 
the  negroes  were  then  in  the  possession  of  M^Kinley. 
The  prayer  of  the  bill  was,  that  the  negroes  and  their  hire 
should  be  subjected  to -the  satisfaction  of  the  complainant's 
mortgage. 

The  defendant  M^Kinley,  answered,  insisting  that 
Chapman  was  really  indebted  to  him  the  amount  of  the  note 
of  82,652,  which  was  dated  the  18th  of  December,  1819, 
to  which  Birney  was  security;  and  admitted  that  Chapman 
had,  on  the  7th  of  January,  1820,  executed  a  deed  of  trust 
on  seven  negroes,  named  Harvy,  Caswell,  Taylor,  Jim, 
Rix,  David  and  Harriett,  in  which  Bimey  was  trustee,  to 
secure  the  debt,  with  condition  as  stated  by  complainant; 
and  that  Chapman,  having  failed  to  pay  him,  did  in  Febru- 
ary, 1620,  deliver  the  negroes  to  him.  He  admitted  that 
Chapman  did  at  the  time  inform  him  that  Collier  held  a 
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mcNrtgage  or  deed  of  tnist  on  part  of  the  negroes,  which, 
he  did  not  recollect,  but  that  he  also  said  that  he  had  made 
arrangements  to  pay  Collier,  and  that  he  would  not  resort 
to  the  deed.  He  further  stated,  that  he  remained  in  pos- 
session of  the  negroes  without  any  further  arrangement, 
till  the  27th  of  December,  1821 ;  dliat  during  that  time  he 
had  frequently  met  the  complainant  who  said  nothing  on 
the  subject,  although  the  respondent's  deed  had  been  re- 
corded as  early  as  the  13th  of  January,  1S20;  and  that  on 
the  27th  of  December,  1821,  he  applied  to  Chapman  to 
close  the  business,  and  inquired  of  him  if  Collier  had  been 
paid,  or  if  he  relied  on  his  mortgage,  when  he  again  told 
him  that  he  presumed  that  the  complainant  had  abandoned 
the  mortgage)  as  he  never  had  it  recorded  or  said  any 
thing  about  it,  and  that  he  had  paid  part  of  the  debt;  that 
upon  this,  having  .examined  the  records  and  found  no 
mortgage  recorded,  he  took  Chapman's  release  upon  his 
deed  of  trust,  and  surrendered  his  note  to  him.  His  an- 
swer further  stated,  that  he  did  not  admit  the  execution  of 
any  such  mortgage  as  the  complainant  set  up,  and  that  he 
relied  on  the  statute  of  frauds  and  perjuries  in  bar  of  the 
complainant's  claim.  He  denied  havins  any  thing  to  do 
with  Bimey  in  the  transaction,  and  alleged  that  the  convey- 
ance to  him  was  bonafidcy  and  taken  solely  for  the  purpose 
of  secu  rin  g  his  debt. 

Chapman,  by  his  answer,  admits  the  existence  of  both 
debts,  and  that  he  executed  a.  mortgage  to  the  complainant 
of  some  negroes,  he  thinks  four,  names  not  now  recollect- 
ed, but  who  were  part  of  those  now  in  M^Einley 's  posses- 
sion; that  he  executed  the  deed  to  M^Kinley,  delivered  the 
negroes,  &c.  He  stated,  that  when  he  executed  the  deed 
to  M'Kinley,  the  mortgage  to  Collier  was  spoken  of,  and 
that  he  told  him  that  he  did  not  expect  Collier  relied  on  it; 
that  he  had  never  had  it  recorded.  He  denied  that  he  had 
never  paid  any  thing  to  the  complainant,  and  insisted 
he  had  paid,  on  divers  occasions,  money  and  other  things 
to  a  considerable  amount,  but  what  amount  he  does  not 
now  know. 

Birney,  in  his  answer,  responds,  that  he  believes  he 
was  a  witness  to  the  mortgage  made  to  Collier;  that  at 
least  he  was  present  when  it  was  executed;  that  as  to  the 
other  deed  he  heard  of  it  from  both  parties,  but  that  he  had 
no  interest  whatever  in  it,  nor  in  the  subject  of  contro- 
versy, and  denies  all  collusion  or  concern  with  the  sub* 
ject 
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At  the  February  term,  1824,  on  bearing  the  bill  answer* 
and  proofs,  *  the  chanceU<»r  in  the  Circuit  Court  dia« 
missed  the  bill  as  to  M^Kinley  and  Birney,  with  costs;  and 
in  June  1826,  a  final  decree  was  rendered  in  the  same 
Court  against  Chapman,  on  the  bill,  answers  and  proofik 
for  the  debt  and  interest  and  sul^ting  the  negro  Cupia 
to  sale  towards  satisfac^on  of  the  mortgage. 

Collier,  in  this  Court  assigns  for  error,  die  dismissal  of 
the  bill  as  to  the  defendants  M^Einley  andBirney  in  the 
Court  below,  and  insists  that  a  decree  should  have  been 
rendered  ag^nst  them. 

Campbell,  Kellt,  and  HuTCHisoir,  argued  for  the 
complainant,  and  cited  authorities  to  riiew  that  a  purebase 
with  notice  of  a  prior  unregistered  deed,  could  not  preyail 
again3t  tt  A 

Hopkins,  for  the  respondents. 

By  JUDGE  CRENSHAW.  This  cjwe  as  prc^nted  to 
the  Court,  involves  important  points,  none  of  which  it  is 
deemed  necessary  now  to  settle,  except  to  determine 
whether  Collier's  mortgage  is  sufficiently  established  by 
those  rules  which  govern  in  a  Court  of  eqnity,  so  as  to 
brine  it  fairly  before  the  Court  The  bill  alleges  that 
Collier's  mortgage  has  been  so  defaced  and  obliterated  by 
accident,  that  it  could  not  be' exhibited.  Chapman,  in  his 
answer,  says  he  did  execute  the  mortgage  to  Collier,  he 
thinks  for  four  negroes,  beins  a  part  of  tnose  in  M*Kin- 
ley's  possession,  the  names  of  which  he  does  not  recollect 
Birney  answers,  that  he  was  a  witpess,  or  was  at  least  pre- 
sent, when  the  mortgage  was  made  by  Chapman  to  Col- 
der. If  the  answers  of  Chapman  and  Birney  could  be 
admitted  as  evidence  against  M^Kinley,  then  the  exis* 
tence  of  the  mortgage  alleged  in  the  bill,  is  established. 

The  general  rule  is,  that  the  answer  of  a  def^dant  can- 
not be  read  in  evidence  against  his  co-defendant  To  this 
rate,  it  seems  there  are  some  exceptions-  The  inquiry 
therefore  is,  whether  the  case  under  consideratiox^^  comes 
within  any  of  the  exceptions. 

In  the  case  of  Clark* s  Ext*s.  v.  Van  Biemsdj/ke^  * 
Jud^  Marshall  lays  down  the  proposition,  that  the  an- 
swers of  three  copartners  and  joint-owners  of  a  ship, 
though  insolvent  and  discharged  under  the  insolvent  taws 
of  a  State,  cannot  be  read  in  evidence,  to  cl^arge  the  other 

'  Mote.— What  the  prooA  were,  the  record  does  not  diadose. 
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joiot-owii^  on  a  bill  drawn  by  authority  of  the  owners.  ^/^JJ}^^ 
in  that  case  three  of  the  defendants,  who  had  taken  the  ^^'^IJl*'^^ 
benefit  of  the  insolvent  laws,  and  who  were  copartners  in  ^ 

merchandise,  and  jointro wners  of  the  vessel  with  the  other     Chapman. 

defendant,  admitted  in  their  answers  that  the  supercargo  " 

of  the  vessel  had  aathoritj  to  draw  the  bill  in  question. 
The  Court  excluded  the  answers  as  inadmissible  to  prove 
that  the  superoargo,  as  a  partn^,  had  authority  to  draw 
the  bill.     The  Court  also  excluded  their  depositions,  on  the 
ground  of  their  behig  interested  witnesses,  notwithstand- 
ing their  discharge  under  the  insolvent  law.      In  the 
ease  of  Snarling  v.  Blair,  •  Wilkinson  being  indebted  to  «  4  BibbM^ 
M'llvain,  for  &e  purpose  of  securing  payment,  gave  a 
nortgage  on  certain  lots  in  the  totwn  of  Frankfort    The 
money  not  beins  paid  at  the  time  agreed  on,  M'llvain 
filed  his  bill  against  Wilkinson,  and  obtained  a  decree  of 
foreclosore  and  order  for  sale,  under  which  Starling  pur- 
ehased  one  of  the  lots.     Blair  then  filed  his  bill  acainst 
Wilkinson,  M<Ilvain  and  Starling,  alleging  that  prior  to 
M'Uvain's  mortgage,  he  had  purchased  the  lot  of  Wilkin- 
son.    The  bill  was  taken  pro  eanfesso  as  to  Wilkinson. 
The  other  defendants  in  their  answer,  did  not  admit,  but 
required  proof  ofBlair's  purchase.  The  question  then  was, 
whether  Wilkinson's  admissions,  implied  in  the  order  jzro 
eanfessOf  could  be  received  as  evidence  to  prove  his  previ- 
ous sale  to  Blair.    Chief  Justice  Boyle,  in  giving  the 
opinion  of  the  Ceurt^  says,  <Hhat  if  Wilkinson  had  answer- 
-ed  and  expressly  admitted  the  oontraet^  or  Sale  to  Blair,  it 
could  have  no  ^ct  against  the  other  defendants;  Ist,  be» 
eause  the  answer  of  one  defendant  cannot  be  received  as 
evidence  asgainst  another;  and  2nd,  because  the  confession 
c^a  vendor,  after  he  has  parted  with  his  title,  is  sot  ad«  ^ 

xnissible  in  derogation  of  tibe  titk  in  the  hands  of  the  v^n- 


If  then  this  be  sound  law,  the  case  of  Chapman  ibnAs 
-BO  exception  to  the  general  rule,  and  his  answer  canupt  be 
read  for  the  purpose  of  establishing  Collier's  mortgage;  bo> 
cause  this  would  be  in  derogation  of  his  deed  of  trust  .and 
subsequent  sale  to  M^Kinley. 

It  next  l>ecomes  important  to  inquire  whether  Birney's 
answer,  can  be  read  in  evidence  against  JVf'Kialey. 

If  he  had  no  interest  in  the  subject  of  litigation,  or  in  the  ■ 
event  of  the  suit,  it  was  not  necessary  to  make  him  a  parlor,  * 

and  his  deposition  might  have  been  taken  and  used  at  mt 
bearing  of  the  cause,  as  that  of  an  indifferent  witness,  ^        B  MCfnikck 

1 
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Chapman. 


m  1  l^tsiat- 
ture. 


In  1st  M'Cord's  Chancery  Reports,  it  is  said,  that  after 
the  trust  has  been  executed,  and  the  property  delivered  to 
those  who  under  the  deed  are  authorised  to  receiye  it,  or 
in  other  words  to  the  cestui  que  trust,  the  trustee  need 
not  be  made  a  party.  If  this  be  good  law,  it  may  have 
some  application  to  the  present  case:  for  the  bill  shews 
that  the  trust  has  been  executed,  And  Uiat  M^Kinley  has 
possessien  of  the  negroes  as  «  purchaser,  and  in  pajrment 
of  his  debt 

In  2nd  Johnson's  Chancery  Reports,  it  is  laid  down, 
that  if  a  party  be  made  defendant  joro  jformaj  but  has  no 
interest  in  the  cause,  and  in  the  6th  of  the  same  author,  that 
a  party  charged  as  combining  with  otliers  in  a  fraud  against 
which  relief  is  sought,  may  be  a  witness  for  his  co-defend- 
ant^ and  seems  to  deny  the  position  that  he  can  be  a  witness 
against  him.  In  the  case  before  us,  the  bill  expressly 
charges  <<that  the  said  conveyance,  meaning  the  deed  of 
trust,  was  contrived  by  said  defendants  to  defraud  the  com* 
plainant,  and  to  secure  Birney,  who  was  security  for  the 
payment  of  M^Kinley's  debt  "  In  the  case  of  Wilson  v. 
Wilson  J  ^  it  was  also  decided,  that  the  evidence  of  a 
trustee  was  inadmissible  to  destroy  the  deed  of  trust,  to 
support  which,  was  the  sole  purpose  for  which  he  was 
created. 

The  result  of  my  researches  and  reflections,  and  on  this 
subject  they  have  been  laborious,  is,  that  Birney  is  so 
charged  in  the  bill  as  to  preclude  his  answer  from  being 
read  in  evidence  against  M^Kinley,  and  that  without  his 
answer,  or  the  answer  of  Chapman,  there  is  no  sufficient 
testimony  to  establish  the  complainant's  mortg^^b^  set 
forth  in  the  bill. 

It  appears  from  the  record,  that  on  the  circuit,  the  case 
was  heard  on  the  bill,  answers,  and  proofs;  but  what  those 
proofs  were,  we  are  not  informed  by  the  record.  If  they 
were  available  to  the  complainant,  he  might  have  taken  the 
necessary  steps  to  bring  them  before  this  Court  A  ma- 
jority of  the  Court  are  Jor  affirming  the  decree. 


Judge  Psret,  dissenting. 
Judge  Tat&ob,  not  sitting. 


Decree  affirmed. 
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JVLTiaso. 

SiMITH  V.  HbARNS. 

Two  writs  of  error  haTing  issuodt  tlie  Clerk  returned  thereto  one  tingt* 
record,  containing  two^udsmentf .  The  record  being  properiy  applica- 
ble to  neither  of  tfie  writs,  uiey  should  be  dismissed. 

N.  Smith,  sued  out  two  writs  of  error  to  the  County 
Court  ot  Clarke  county,  and  gare  two  bonds  to  supersede 
the  judsments  below.  The  Clerk  of  the  County  Court 
returned  the  two  writs  and  bonds  jointly,  and  attached  to 
them  one  transcript  of  record  only.  This  transcript  con- 
tained two  judgments.  It  appeared  that  Smith  had  obtain* 
ed  two  judgments  before  a  Justice  of  the  Peace,  against 
C.  Hearne^  on  two  separate  demands;  that  the  defendant 
by  one  single  petition,  prayed  for,  and  obtained  a  certiara^ 
riy  from  the  County  Court,  to  bnaf;  up  both  cases.  There 
was  but  one  order  and  Certiorari  bondj  for  both  cases; 
and  they  were  returned  jointly  to  the  County  Court,  under 
one  writ  of  certiorari  only.  At  the  January  term,  1828, 
of  the  County  Court,  two  judgments  were  randaai^ifor  the 
defendant,  against  the  plaintid,  for  ^9^^^^^!!^  W}^^^^ 
certified  as  one  record  only.  /r^Jt^  '^  j 

BAaB7  and  Lyon,  for  Smith  theJbpeU^ 
rors.  UA^*    ^^  - 

^l^4i3Bn^ihs»t- 
ed  that  the  writs  of  error  should  be  **^ 


By  JUDGE  COLLIER.  In  this  caat,  two  writs  of  er- 
ror  and  two  judgments,  are  certified  jointly  to  this  Court 
The  Court  must  consider  the  transcript  as  it  is  sent  up  with* 
out  severing  the  judgments.  If  we  had  the  right  to  do  so, 
in  this  case,  it  would  avail  nothing;  because  the  proceedings 
and  judgment  separately,  would  not  constitute  records  on 
which  we  could  act  Besides,  there  is  nothing  in  the  writs 
of  error  which  enables  idi  to  saj  to  which  judgment  they 
were  designed,  respectively,  to  apply;  and  were  we  to  re- 
ject one  of  the  writs,  the  plaintiff  would  not  be  benefitted. 
There  would  be  still  two  judgments,  which  are  not  exam« 
inable  on  one  writ  of  error.  For  these  reasons,  we  are  not 
permitted  to  examine  the  assignment  of  errors. 

Tile  writs  of  error  are  therefore  dismissed. 
J30 


470  CASES  DETERMINED  IN  THE 

iULT  lUl; 

I  

MooBE,  Executor  v.  Dudley  and  Wife. 

1«  IneonfltraiDf  wills,  the  intontioD  of  the  testator  must  goTen,  and  it  is  to 
be  ascertained,  when  doubtfalf  from  a  ftiU  view  of  the  entire  ^atrament; 
all  its  parts  are  to  be  reconciled  if  possible,  and  if  not,  the  latter  prorisions 
are  to  govern. 

3.  B  beqaeathed  to  his  daughters,  S.  and  A.  each  eight  necroes,  which  they 
then  possessed;  and  to  his  other  daughters,  each,  a  lot  ofnegroes  equal  in 
value  to  those  given  to  S.  and  A-  to  be  allotted  them  when  thev  respect* 
ively  married  or  came  of  age.  Held,  that  the  valuaticm  waste  oe  accord- 
ing to  age,  number,  comeliness,  &c.  of  the  negroes,  and  not  to  the  flucta- 
atmg  or  casual  money  Talue,  at  the  time  the  younger  daughters  should 
become  entitled. 

Pulaski  Dudley,  for  himself  and  Susan,  his  wife,  in 
right  of  his  wife,  filed  a  petition  in  the  County  Court  of  Ma- 
dison county,  in  March,  1825,  against  William  Moore,  who 
was  the  executor  of  Uriah  Bass,  deceased,  claiming  a  further 
allowance  to  the  value  of  01,515,  for  a  deficiency  in  a  dis- 
tribution of  the  negroes  of  said  estate,  made  to  him  under 
the  will  of  said  Bass,  and  for  the  hire  of  the  slaves  he 
should  have  received  as  he  alleged. 

The  coatroversy  arose  on  the  construction  of  the  will, 
and  on  that  part  of  it  only,  which  related  to  the  disposition 
of  the  negroes  of  the  estate:  it  contained  sundry  devises 
and  bequests,  concerning  which  there  was  no  difficulty. 

The  material  facts  appear  to  be  these.  Bass  made  his 
will  in  1819,  and  shortly  afterwards,  died.     By  it,  he  be- 

?ueathed  to  his  married  daughters,  Sarah  Green  and  Ann 
rreen,  among  other  things,  to  each,  a  lot  of  eight  negroes, 
which  he  said  they  had  received  from  him.  The  will 
afterwards  contains  these  words:  «I  give  and  bequeath 
unto  my  daughters,  Elizabeth,  Susan,  Mary,  Louisa,  and 
Julia,  each  oi  them  two  quarter  sections  of  land,  to  be  pur- 
chased at  the  discretion  of  my  executors,  not  to  exceed 
eleven  dollars  per  acre,  on  an  average;  also  a  lot  of  negroes 
to  each  of  them,  equal  in  value  to  the  lots  given  to  my 
daughters  Sarah  Green  and  Ann  Green's  lots,  immediately 
after  my  death.  It  is  my  will  and  desire  as  my  daughters 
marry  or  come  of  age,  that  their  lots  of  negroes  should  be 
valued  and  laid  off  to  them  by  my  executors."  Other 
small  articles  were  bequeathed  to  each  of  these  daughters. 
Provisions  are  also  contained  in  the  will  for  each  of  the 
testator's  sons,  Richard,  William,  and  Uriah;  and  besides 
other  things,  it  contains  a  bequest  to  each  of  them  in  these 
words:  «iu80  his  proportionable  part  of  the  negroes  not 
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already  given  away/'    It  also  directs  that  both  sons  and    jvlt  iiw. 
daughters  should  be  well  educated  out  of  the  surplus  of  the  ^^-^'V"^*^-' 
estate,  and  the  residue,  if  any,  to  be  equally  divided  be-  Moore,  ExV. 
tween  the  sons.    The  will  speaks  of  executors,  but  Moore    DadieV  tad 
alone  was  nominated.  ^^'^ 

At  the  death  of  the  testator,  Moore,  the  executor,  pro-  — — — - 
ceeded  to  value  the  negroes  of  Sarah  and  Ann,  and  estima- 
ted each  lot  at  about  03,900,  having  reference  to  the 
market  price  or  current  value  at  that  time.     In  February, 
1S24,  Susan,  one  of  the  daughters,   intermarried  with 
Dudley,  the  petitioner.     The  negroes  being  hired  out  at 
that  time,  as  soon  as  the  time  of  hiring  expired,  in  Janua- 
ry following,  the  executor,  with  the  assistance  of  two 
other  persons,  proceeded  to  set  apart  for  the  petitioners, 
a  lot  of  eight  negroes,  corresponding  in  age,  si2e,  come- 
liness, and    capacity,  to  the    lots  which   had  been  as- 
signed to  each  of  the  elder  daughters.     The  petitioners 
objected  to  receiving  this  lot  as  full  satisfaction,  but  took 
them  as  part,  saying  they  were  not  worth  as  much  as  such 
negroes  were  at  the  time  the  other  negroes  were  valued. 
They   also  on  their  part,  caused  the  negroes  received, 
to  be  valued  by  three  persons  chosen  by  them  for  the  pur- 
pose, who  valued  them  at  the  current  price  at  the  time 
when  received,  at  82,435,  leaving  a  deficit  of  01,515,  less 
than  the  valuation  of  the  former  legacies. 

Moore,  the  executor,  was  served  with  process,  but  did 
not  answer;  upon  which  the  County  Court,  in  November, 
1825,  after  a  lull  consideration  of  the  matter,  decreed  that 
sdditional  negroes  should  be  set  apart  for  the  petitioners, 
to  the  value  of  01,515;  that  the  executor  should  account 
to  them  for  the  hire  he  had  received  for  those  additional  ne- 
groes, from  February,  1S24,  till  delivered  to  the  petition- 
ers, and  that  he  pay  the  costs. 

Moore,  the  executor,  sued  a  writ  of  error  to  this  Court, 
and  assigns  the  following  as  grounds  for  reversal: 

1.  That  the  County  Court  had  no  jurisdiction  of  the 
matter. 

2.  The  decree  should  have  been  in  favor  of  the  appellant 

3.  That  the  decree  is  erroneous  in  not  having  required 
of  the  petitioner,  a  refunding  bond. 

4.  That  there  was  error  m  decreeing  hire,  without  as- 
certaining the  amount. 

Hopkins,  for  the  plaintiff  in  error. 

Kelly  &  Hutchison^  Ckaiohe ad  and  Thorntok,  for 
the  defendants. 
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By  JUDGE  S  AFFOLD.  In  my  view  of  the  aubject, 
the  second  cause  assigned  will  dispose  of  the  whole  case^ 
and  dispense  with  any  examination  of  the  other  exceptions 
taken.  Whether  the  judfi;ment  or  decree  of  the  Court 
should  have  been  for  the  plaintiff  or  defendant,  depends 
on  the  legitimate  and  equitable  construction  of  the  item  of 
bequests,  and  the  influence  that  the  other  parts  of  the  will 
which  have  been  noticed  can  have  upon  it 

The  question  is,  did  the  testator  intend  that  his  un- 
married daughters  should  each  receive  lots  of  neeroes  equal 
in  permanent  or  intrinsic  value,  and  in  themselves  every 
way  comparable  to  the  portions  of  their  elder  sisters?  or 
did  he  intend  that  they  should  receive  allotments,  which 
at  the  subsequent  and  distinct  periods  at  which  they  might 
severally  marry,  or  attain  full  age,should  be  valued,  accord- 
ing to  the  then  true  market  price,  at  the  same  sum  that  the 
other  lots  were  estimated  at,  nearly  five  years  previously. 

It  is  to  be  observed,  that  the  defendant  does  not  charge, 
nor  did  the  County  Court  assume  the  position,  that  the 
negroes  allotted  to  him  and  wife,  were  not  of  themselves 
in  all  respects  equal  to  those  composing  the  former  lots,  by 
which  they  were  to  be  governed;  but  it  is  charged  that 
during  the  intermediate  time,  there  had  been  a  great  de- 
preciation in  the  market  value  of  such  property,  so  that 
negi*oes  of  the  same  description  would  at  the  latter  period 
command  in  market  but  litte  exceeding  one  half  what  they 
would  have  done  at  the  former.  By  this  rule,  neai*ly 
twice  the  number  of  negroes,  equal  in  quality  and  perma- 
nent value,  would  be  necessary  to  satisfy  this,  than  com- 
posed the  former  legacies,  by  which  it  is  to  be  regulated. 
And  as  the  five  younger  daughters  must  necessarily  claim 
their  several  portions  at  different  periods,  covering  pro- 
bably a  space  of  ten  years  or  more,  there  might  be  from 
the  same  cause,  equal  disproportion,  in  the  number  and 
quality  of  negroes  necessary  to  complete  their  respective- 
lots. 

The  counsel  for  the  defendant  urges  with  some  plausi- 
bility, as  a  reason  why  distribution  should  be  made  on  the 
{principles  adopted  by  the  Court  below,  that  supposing  each 
egatee  to  have  sold  the  negroes,  the  elder,  soon  after  the 
death  of  the  testator,  and  the  latter  at  the  time  his  was  allot- 
ted, they  would  have  been  equal  in  the  amount  of  money. 
This  is  admitted;  yet  the  reflection  naturally  occurs^ 
that  sales  at  these  particular  junctures  were  the  only 
means  by  which  they  could  have  resulted  equally,  as  the 
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price  of  negroes  fluctuates  with  nearly  the  same  rapidity    jult  isso. 
as  any  other  description  of  property,  even  the  staple  com-  ^^^^V^^^ 
modity  of  the  countiy.     Also,  that  the  legacies  were  obvi-  Moore,  Ex'r. 
ously  intended  to  be  in  property,  in  preference  to  money;    Dudley  and 
otherwise  it  is  a  reasonable  conclusion  that  the  negroes        ^*^*' 
would  have  been  directed  to  be  sold  bv  the  executor,  as  the  "^ 

more  usual  and  practicable  mode  of  equalising  the  pecuniary 
legacies.  Let  us  also  suppose,  instead  of  a  depreciation  in 
the  price  of  negroes  during  the  time  mentioned,  an  equal 
advance  had  happened.  In  that  casual  event,  in  lieu  of 
perhaps  twelve  negroes  that  the  defendant  now  claims,  he 
would  only  have  been  entitled,  on  the  principles  of  his 
argument,  to  about  five  of  the  same  quality  or  description. 
Then  suppose  at  the  time  of  this  latter  allotment,  his  ne* 
groes,  and  the  lot9  of  the  elder  sisters  had  been  sold  to- 
gether, or  at  the  same  rates,  how  would  the  equality  of 
the  legacies  have  stood. 

The  idea  of  a  contemplated  sale  of  the  negroes  is  further 
excluded,  from  the  consideration  that  they  are  a  kind  of 
property  easily  transferable  to  whatever  place  desired. 
There  is  usually  some  attachment  for  negroes  raised  or 
long  used  in  a  family,  and  the  sale  of  such  property  by 
legatees  is  often  distressing  to  their  relatives  and  friends, 
and  indicative  of  embarrassment  And  though  circum- 
stances may  justify  the  sale,  and  it  may  be  for  a  different 
cause,  and  with  different  effects,  such  cannot  be  presumed 
to  have  been  the  testator's  intention. 

It  may  also  be  safely  assumed,  the  testator  intended  to 
make  these  legacies  as  equal  as  practicable,  by  division; 
for  otherwise,  and  according  to  the  rule  contended  for  by 
the  defendant,  he  left  it  altogether  uncertain  which  should 
have  the  advantage.  It  would  depend  alone  on  the  contin- 
gent state  of  the  negro  market  when  either  daughter 
might  marry,  or  attain  full  age.  The  consequence  would 
be,  that  one  might  speculate  handsonely  on  her  brothers 
and  sisters,  by  the  temptation  to  favor  a  match  at  a  time 
of  extreme  depression,  as  in  1824;  while  another,  at  a 
different  period,  mi^t  be  compelled  to  postpone  an  ac- 
ceptable offer,  or  yield  her  claim  to  four  or  five  negroes, 
because  the  times  should  exhibit  the  delusive  appearance 
of  prosperity,  as  in  1819. 

But  speculative  remarks  asiie,  the  principle  is  well  set- 
tled, that  in  the  construction  of  wills,  the  intention  of  the 
testator  must  govern,  and  that  this  is  to  be  ascertained 
when  doubtful,  from  a  full  view  of  the  entire  instrument  j 
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JULY  ISM.    that  the  whole  must  be  reconciled,  if  possible,  and  if  not, 
^^-^'V^^-^  the  prefei^ence  is  to  be  given  to  the  latter  provisions.  Then, 
Moore.  Ex'r.    q^  the  language  of  the  bequest,  that  the  testator  gave  to 
Dadkj  and    each  of  his  five  younger  daughters,  a  lot  of  negroes  egtuil 
Wife.        if^^  vahie  to  the  lot?  given  to  his  daughters  Sarah  and  Ann; 
'  and  that  his  executor  should  value  the  two  lots  immediately 

after  his  death;  and  as  his  other  daughters  should  respec- 
tively marry  or  come  of  age,  the  same  person  should  value 
and  lay  off  to  each  of  them  their  several  lots,  my  inter- 
pretation of  that  item  alone  would  be,  that  he  intended 
each  of  his  daughters  should  receive  a  lot  of  negroes  of 
equal  relative  value,  with  reference  to  those  essential  qua- 
lities which  render  them  useful  and  profitable.  And  that 
this  is  the  only  equitable  and  rational  construction  from 
the  inherent  nature  of  the  subject 

It  also  appears  to  me  that  this  construction  is  strongly 
corroborated  by  a  subsequent  part  of  the  will ;  I  allude  to 
the  provision  which  declares  that  each  of  the  sons  shall 
receive  ^<his  proportionable  part  of  the  negroes  not  alrea- 
dy given  away:"  It  is  certain  the  testator  intended  each  of 
his  sons  as  well  as  daughters  should  receive  a  portion  of 
his  negro  property^  and  we  cannot  presume  his  stock  to 
have  been  inexhaustible.  The  principle  contended  for 
by  the  defendant  might  disappoint  this  intention,  by  con- 
suming the  negro  property  in  completing  the  legacies  to 
the  daughters,  and  I  think  it  a  rational  and  natural  conclu- 
sion from  the  various  provisions  of  the  will,  that  the  whole 
estate,  after  defraying  the  incidental  expenses,  was  only 
sufficient  to  allow  each  of  the  eight  younger  children  le- 

Sacies  of  about  the  same  value  with  those  to  the  married 
aughters,  when  estimated  with  reference  to  the  same 
standard  of  price.  If  then  because  of  a  subsequent,  casu* 
al,  and  fluctuating  change  in  the  state  of  the  market,  some 
of  the  legacies  are  to  be  increased  one  third,  or  one  half, 
in  quality  or  quantity  of  property,  the  consecjuence  must 
be  that  the  sons,  and  perhaps  one  of  the  daughters,  would 
be  entirely  excluded. 

The  lots  of  negroes  to  the  sons  may  have  been  intended 
to  be  different  from  the  allotments  to  the  daughters;  and 
this  may  have  proceeded  from  a  difference  in  their  real  es- 
tate, or  in  the  expense  of  their  education;  or  it  may  have 
been  unavoidable  from  the  impossibility  of  determining 
the  precise  value  or  condition  of  the  estate.  Had  the  se- 
venil  allotments  been  directed  to  be  made  in  any  commo* 
dity  usually  raised  or  prepared  for  market;  or  any  article. 
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the  value  of  which  mainly  depends  on  the  facility  with  jtjlt  isso. 
which  it  is  converted  into  money,  I  think  they  would  ^^-^'V"'^«*>' 

stand  upon  a  different  principle,  and  in  such  case  the  posi-  Moorej^Ex'r. 

tion  contended  for  by  the  defendant  would  be  sustainable.  DiuHey  and 

But  such  a  bequest  has  been  seldom  made,  for  the  reason  ^^^' 

that  when  money  is  the  object,  it  is  preferred  that  the  ex»  — — — — 
ecutor  be  directed  to  make  sale  of  the  articles  and  distri* 
bute  the  proceeds. 

In  this  opinion  the  court  are  not  unanimous,  but  a  ma* 
jority  concur.     Let  the  judgment  be  reversed. 


CARRiNaTov  V.  Caller,  and 
Holder  v.  Meggison  and  Hill. 

1.  An  agreeoMnt  which  ts  founded  on  a  eontideration  which  U  againtt 
paUic  policy,  whether  it  be  for  the  whole,  or  only  for  part,  It  roid. 

3.  An  associauon  formed  for  the  purpoee  df  parchasing  lands  at  the  bnbK6 
sale*  of  the  lands  of  the  United  States,  ana  re-s elHng  them  at  a  profit,  bj 
preventini^  competition,  Is  unlawful,  as  contravening  public  policy. 

3.  A  bond  flnvea  to  inch  an  association  for  hyid  sold  dt  them,  is  void;tiieir 
articles  of  agreement  having  unlawfully  stipulated  for  the  purchase  and 
■ale  of  said  lands  by  them. 

4.  Od  a  demurrer  to  evidence,  the  Court  must  take  at  true  against  the  pa^ 
ty  denaurring,  all  facts,  and  all  inferences,  which  a  jury  could  legitimate* 
1y  draw  from  those  facts.  Yet  the  same  rules  of  evidence  govern  as  in 
other  catet,  at  to  the  iaferencet  of  witnettet. 

These  were  actions  of  debt,  brought  in  the  year  1822, 
in  the  Circuit  Court  of  Monroe  county,  by  the  plaintiff  in 
error  against  the  defendants,  who  were  also  defendants  in 
the  Court  below,  to  recover  on  two  specialties,  made  by 
the  defendants  respectively,  on  the  29th  of  April  1819. 
In  the  case  of  Carrington,  the  instrunent  was  made  by 
James  Caller  and  Robert  Caller,  and  payable  to  A.  B. 
Carrlogton  or  bearer.  In  the  case  of  Holder,  the  note 
was  made  by  W.  Megffison  and  W.  Hill,  payable  to  E. 
Parsons,  and  assigned^y  him  to  the  plaintiff  J.  Holder. 
The  Causes  were  not  precisely  similar,  but  as  they  involv- 
ed the  same  principles,  and  grew  out  of  the  same  trai)S- 
actioo,  they  were  tried  together.  There  were  in  the 
Courts  below,  many  actions  pending  on  similar  notes; 
there  were  also  a  great  number  of  notes  of  the  same  de^ 
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scription  in  the  hands  of  different  individualdi  amounting 
to  a  very  great  sum  of  money,  and  it  was  understood  that 
the  right  to  a  recovery  was  to  depend  on  the  decision  of 
those  causes:  For  which  reason,  they  were,  after  several 
protracted  and  elaborate  ar^ments  of  the  most  able  cha- 
racter, decided  by  the  court  upon  great  deliberation^ 

The  pleas  of  the  defendants  embraced  the  defences,  Ist, 
that  the  notes  were  delivered  wiUiout  the  name  of  any 
payee  being  inserted,  and  that  the  payees  name  had  been 
inserted  without  the  authority,  knowledge  or  consent  of 
the  defendants.  2d ,  That  they  were  fraudulently  obtained ; 
and  3d,  that  the  consideration  on  which  they  were  founded, 
was  illegal  as  being  contrary  to  public  policy.  The  de- 
fendants introduced  much  testimony  to  sustain  their 
pleas,  which  is  too  voluminous  to  be  here  inserted,  but  the 
substance  of  which  appears  in  the  opinions  delivered  by 
the  judges,  together  with  their  views  of  it.  To  this  evi- 
dence the  plaintiffs  demurred  in  law,  and  the  plaintiffs  join- 
ed in  demurrer;  and  by  consent,  judgments  pro  forma 
were  rendered  on  the  demurrers  in  the  Court  below,  for 
the  defendants,  in  order  to  bring  the  causes  before  the 
Court  without  prejudice  to  eitlier  party.  The  error  as- 
signed is  ,that  on  the  demurrers  to  the  evidence,  the  judg- 
ment should  have  been  for  the  plaintiffs. 

Hitchcock  and  Gordon,  for  the  appellants. 

Bagby,  Thorington,  Elliott  &  Kelly,  for  the  appel- 
lees. 

r 

By  JUDGE^  TAYLOR.  *  It  is  to  revise  the  judgment 
rendered  by  the  Court  on  the  demurrer  of  the  plaintiffs 
to  the  defendants'  evidence,  that  this  cause  is  brought  to 
this  Court 

The  action  was  brought  upon  an  instrument,  of  which 
the  following  is  a  copy,  viz: 

•*0n  or  before  the  28th  day  of  April  1822,  we  or  either 
of  us  promise  to  pay  A.  B.  Carrington  or  bearer,  one 
hundred  and  fifty  dollars  (with  interest  from  the  date  if 
not  punctually  paid)  for  value  received.  Witness  our 
hands  and  seals,  this  29th  day  of  April  1819. 

(Signed,)    •      JAMES  CALLER,    [Seal.] 

ROBERT  CALLER.  [Seal,]'' 

*  NoTX. — Thifl  opinion  appears  to  relate  solely  to  the  case  ot  Carrinffton  t. 
Caller,  although  both  caaes  were  disposed  of  by  the  principles  settled  by  it. 
By  refering  to  the  opinions  deliTcred  by  Judges  White  and  Collier,  the 
facta  coBfltitating  the  distinetion  between  the  two  cases  will  be  seen. 
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It  is  proved  that  a  public  sale  of  lands  by  the  United     Urt.irtm. 
Stttes,  was  advertised  to  take  place  at  St  Stephens.     That  ^^'^T^^^^"^ 
in  anticipation  of  the  sale,  and  shortly  before  it  was  made,       *"jn«t<» 
several  persons  associated  themselves  together  for  the       Caller, 
purpose  of  preventing  competition  at  this  sale>  and  there-  — — 
by  obtaining  the  lands  at  the  minimum  price.     That  this 
association  or  company  entered  into  a  written  agreement 
which  was  to  the  following  effect:    **That  no  individual 
should  have  more  than  one  share,  and  that  none  but  a  land 
buyer  should  be  permitted  to  join  the  company.     That 
each  person  on  joining  the  company  should  pay  onfe  thou- 
sand dollars.    That  he  should  not  bid  at  the  government 
sales.     The  la^nds  were  to  be  bought  by  persons  named 
by  the  committee,'*  (this  committee  consisting  of  persons 
selected  by  the  company  at  the  time  of  its  organisation, 
to  whom  its  interests  were  confided,)  **and  afterwards  re- 
sold at  public  sale,  where  all  persons  were  to  be  permitted 
to  bid;  and  the  difference  between  the  company  and  go- 
vernment sales  was  to  constitute  a  fund  which  was  to  be 
equally  divided  among  the  members  of  the  company." 

There  is  also  mucn  evidence  tending  to  prove  •  viola* 
tions  of  these  terms  by  the  committee.  That  to  secure  a 
large  harvest  to  themselves,  they  inserted  many  names  of 
persons  who  were  not  members,  as  such,  several  of  which 
were  fictitious;  and  other  acts  were  done  by  them  in  con- 
travention of  the  agreement,  which  it  is  unnecessary  to 
slate,  as  they  form  none  of  the  data  on  which  ^e  court  has 
arrived  at  a  decision. 

It  is  proved  that  the  members  of  the  conl'pany,  espe- 
cially those  who  constituted  the  committee,  were  active  in 
ascertaining  the  names,  and  particularly  the  pecuniary' 
means  of  ail  strangers  who  arrived  in  toWn  with  the  inten- 
tion of  purchasing  land,  and  in  urging  every  monicd  man, 
both  stranger  and  acquaintance,  to  unite  with  them,  pro*' 
mising  an  ample  return  of  profit  in  the  event  of  his  doing 
so,  and  threatening  to  use  the  power  which  their  united 
c:ipital  gafve  them,  to  make  him  give  exhorbitant  prices 
for  the  lands  he  might  purchase,  or  to  prevent  him  from 
purchasing  any,  if  he  would  not  make  common  cause  with 
them.  It  is  also  proved  that  persons  who  js  ere  unable  to 
raise  the  sum  of  money  necessary  to  constitute  them  mem- 
bers of  the  company  were  operated  upon  in  another  way 
to  induce  them  to  aid  in  effecting  the  objects  of  the  com- 
pany, viz:  preventing  competition  at  the  government  sales 
and  adding  to  the  amount  of  the  joint  capital.    Such  peF^ 
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JULY  i8st.  ^n§  it  is  trae  were  not  received  as  members  of  the  compt> 
'^^^y^^  ny^  but  as  they  generally  consisted  of  settlers  on  the  lands 
CarnDgtoQ  ^jjj^jj  were  to  be  sold,  and  their  single  object  was  to  pur- 
Calier.  chase  the  places  on  which  they  resided,  offers  were  made  to 
*  them*  by  members  of  the  company,  that  if  they  would  not 

ibid,  the  company  would  buy  the  land  they  wanted,  and  let 
them  have  it  at  a  stipulated  advance,  generally  double  the 
government  minimum  price.  In  this  way  Nicholson,  one 
of  the  witnesses,  purchased  one  quarter  section,  and  from 
the  evidence,  the  inference  is  irresistible  that  many  others 
did  the  same.  These  persons  too  were  threatened,  that  if 
they  should  bid  a£;ainst  the  company,  they  should  be  ei- 
ther prevented  from  purchasing  at  all,  or  compelled  to 
irive  ruinous  prices;  which  threats,  the  obstinate,  in  the 
ew  instances  in  which  any  had  the  temerity  to  continue 
so,  found  in  the  end,  were  literally  executed.  Witness 
the  same  Nicholson,  who,  before  he  would  agree  to  the 
terms  prescribed  by  the  companvy  had  been  run  up  on  four 
•quarter  sections  which  he  purchased  to  $15,  ^10,  ^9, 
and  010,  per  acre.  In  this  way,  it  appears  from  thetes* 
timony,  the  company  succeeded  in  putting  down  opposi- 
tion to  their  schemes,  and  purchased  a  large  quantity  of 
land,  all.  at  the  minimum  price  of  two  dollars  per  acre, 
with  the  exception  of  a  few  quarter  sections,  which  it  is 
evident  fell  on  their  hands  by  t^r  intention  to  run  the 
settlers  to  the-  highest  point,  but  who  gave  way  sooner 
than  was  expected. 

After  -the  purchases  were  thus  made,  the  company  in 
conformity  with  their  agreement,  proceeded  to  sell  at  public 
sale  the  land  thus  purchased,  on  the  following  terms,  viz: 
one  fourth  cash,  the  balance  to  be  secured  by  notes  with 
security,  payable  in  four  annual  instalments.  At  this  sale 
it  appears  to  have  been  the  object  of  many  members  of  the 
company  to  run  the  land  up  to  high  prices,  and  as  nMieh 
as  they  could,  to  avoid  purchasing  themselves.  When 
the  sale  was  closed,  the  money  and  notes  of  the  purchasers 
were  received  according  to  the  terms,  the  pay^'  names 
being  left  blank  in  the  latter,  with  the  understanding  that 
the  blanks  should  be  filled  up  to  the  person  to  whom  they 
should  be  allotted  in  the  distribution  which  was  agreed  to 
be  made  of  them  among  the  members  of  the  company. 
The  instrument  suedaon  was  one  thus  given  and  distributed, 
the  defendant  having  been  a  purchaser  at  the  cooiptny 
sale,  an^  in  the  distribution,  this  instrument  was  allotted 
to  the  plaintiff,  he  being  one  of  \h%  company,  aod  w«f 
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filled  up  by  him  according  to  the  understanding.  The  de- 
fendant was  also  one  of  the  company  though  not  one  of 
the  committee.  This^  I  belie ve^  contains  a  statement  of 
all  the  evidence  material  to  a  correct  decision  of  the  lega- 
lity or  illegality  of  the  contract,  aod  the  consequent  right 
of  the  plaintiff  to  recover. 

It  was  on  a  demurrer  to  the  defendant's  evi^ience,  that  a 
judgment  prayorm«  was  rendered  for  the  defendant.  It 
may  be  well^  first,  to  understand  what  is  the  effect  of  a  de* 
murrer  ta  evidence. 

This  mode  of  wrestmg  the  decision  of  facts  from  a  jury^ 
and  devolving  it  upon  the  Court,  has  never  been  fevored;. 
but  a  party  certainly  has  the  power  to  do  it  When,  how- 
ever, it  is  done,  the  evidence  is  to  be  taken  most  strongly 
against  the  party  demurring,  and  the  Court  is  to  receive 
as  tnie,  not  only  every  fact  which  is  plainly  proved,  but 
also  every  inference  which  can  legitimately  be  drawn  from 
the  facts,  against  the  party  demurring.  And  the  reason 
of  the  rule  is  this,  that  a  party  shall  never  be  injured  by  an 
act  of  his  adversary  done  without  his  consent f  and  as  it  is 
the  act  of  his  adversary  to  withdraw  the  issu«  from  the 
jury,  therefore,  every  inference  the  jury  could  have  pro- 
perly drawn  in  his  favor,  shall  be  drawn  by  tiie  Court 
Vet,  while  these  positions  are  such  as  the  law  assumes,  it 
is  evident  that  the  evidence  is  to  be  governed  by  the  same 
ruloB  as  in  other  cases,  and  that  the  inferences  and  deduc- 
tions of  witnesses,  with  which  this  record  is  pregnant,  can 
have  no  effect  upon  the  decision  of  the  Court 

The  defendant  resisted  recovery  ox^  several  grounds.  I 
shall  only  examine  one  of  them,  which  is  this:  '<that  no 
judgment  can  be  rendered  for  the  plaintiff,  because  the  eon«- 
sideration  for  which  the  instrument  on  which  the  action  is 
founded,  was  against  public  policy,  therefore  illegal  and 
void." 

It  is  a  plain  and  undeniable  principle  of  law,  that  if  the 
consideration,  or  any  part  of  the  agreement,  upon  which 
the  bond  which  is  the  foundation  of  this  action,  was  exe- 
cuted, was  illegal  ur  against  public  policy,  the  bond  isvoid, 
and  there  can  he  no  recovery  thereon.  This  position  has 
been  taken  by  the  defendant's  counsel,  was  not  denied  in 
tile  argument,  nor  can  it  be  controverted.  • 

The  inquiry  then  is,  was  the  consideration  for  which  this 
bond  was  executed,  against  public  policy  and  illegal? 

But  before  this  part  of  the  subject  is  directly  investiga- 
ted, it  is  necessary  to  determine  upon  the  character  of  the 
agreement  entered  into  by  the  company,  as  respects  the 
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interests  of  the  United  States;  and  whether  that  agreement^ 
so  far  as  it  was  intended  to  affect  the  sale  of  its  lands  by 
the  Federal  Government,  was  against  public  policy^  and 
consequently  illegal. 

-*•■ A  combination  between  two  or  more  persons  by  which 

it  is  agreed,  that  one  or  more  shall  not  bid  at  an  auction 
sale,  and  the  other  shall  make  the  purchases  for  the  benefit 
of  all  the  parties,  has  uniformly  been  decided  to  be  a  con* 
tract  against  public  policy,  and  that  no  recovery  can  be 
had  against  the  bidder  if  he  refuse  to  carry  the  ainreement 
into  execution,  but  he  may  retain  all  the  profits  of  the  specu- 
lation in  his  own  hands.  See  6th  Johnson's  Reports  194, 
8th  Johnson's  Reports  346,  and  13th  Johnson's  Reports 
112.  The  case  last  cited  is  very  strong.  Judge  Spencer, 
who  delivered  the  opinion  of  the  Court,  first  determines 
that  the  contract  was  not  nudum  pactunij  but,  except 
for  its  illegality,  sufficient  to  sustain  the  action;  but  he 
proceeds  to  say:  "Whatever  may  have  been  the  motives 
of  the  parties  in  making  the  agreement,  and  however  iip- 
rieht  their  intentions,  the  question  recurs,  is  not  the  pro- 
mise made  by  the  defendant,  void,  as  contravening  es- 
tablished principles  of  public  policy?  If  the  considertion 
be  ever  so  meritorious,  yet  if  the  act  agreed  to  be  done, 
and  which  forms  the  basis  of  the  agreement,  be  unlawful,  the 
promise  cannot  be  enforced  in  a  Court  of  law. "  He  pro- 
ceeds: **The  judges  who  delivered  opinions  in  the  case  of 
Jones  v»  Cawelly  held,  that  the  law  had  regulated  sales 
/  on  executions  with  a  jealous  care,  and  had  provided  a 
course  of  proceeding  likely  to  promote  a  fair  competition, 
and  that  a  combination  to  prevent  competition,  was  con- 
trary to  public  policy  and  to  the  interests  of  the  original 
debtor,  whose  property  was  liable  to  be  sacrificed  by  such 
combinations.     The  principle  was  recognized  in  Doolin 

fl  6 John.  154.  v,  fVardy^  diTid  in  fVtllin  v,  Hou*.^  These  were  cases 
8Joha.346.  ^f  ^^^  ^^  auction;  but  the  principle  applies  with  equal, 
nay  more  force  to  sales  on  executions. "  He  continues: 
<<It  has  been  urged  that  the  plaintiflf  was  not  bound  to  bid 
on  the  second  execution,  and  was,  therefore,  at  liberty  to 
to  enter  into  this  agreement.  This  is  not  the  test  of  the 
principle.  In  none  of  the  cases  cited  was  the  party  bound 
to  bid;  but  being  at  liberty  to  bid,  he  sufiered  himself  to 
be  bought  off,  in  a  way  which  might  prevent  a  fair  com- 
petion.  The  abstaining  from  bidding,  upon  concert  and 
Dy  agreement,  under  the  promise  of  a  benefit  for  thus  ab^ 
staining,  is  the  very  evil  the  law  intends  tu  repress." 
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It  appears  then  that  the  case  of  Thompson  v.  DavieSj  m    jult  isw. 
which  the  opinion  of  judge  Spencer,  from  which  the  above  ^^^ 
extract  is  taken,  was  delivered,  did  not  turn  upon  its  being       ^^^ 
a  saJe  under  execution,  relative  to  which  the  agreement       Caller. 

was  made^  which  was  declared  void,  but  that  it  is  equally  " 

illegal  to  combine  for  the  purpose  of  putting  down  compe- 
tition at  any  auction  sale,  because  such  combinations 
tend  to  cause  a  sacrifice  of  the  praperty  thus  sold. 

It  is  unnecessary  to  enter  into  a  labored  train  of  reason- 
ing to  support  this  decision;  its  propriety  is  too  apparent. 
But  were  it  of  a  more  doubtful  character,  the  decisions  are 
too  uniform,  and  the  principle  too  well  settled,  now  to  be 

disturbed.-  f,^:'?T^ 

It  is  now  necessary  to  inquire,  does  this  rule  apply  to  a  Rep.  642. 
sale  of  lands  at  auction  by  the  United  States?  It  is  urged 
that  the  government  is  interested  in  fostering  the  interests 
of  its  citizens  and  securing  their  prosperity;  that  it  is  not 
consistent  with  these  objects  nor  good  policy,  that  it  should 
sell  its  domain  at  high  prices  to  the  citiz^eu;  and  that  estab- 
lishing a  minimum  price,  proves  that  nothing  more  is  ex- 
pected or  demanded  by  the  government; therewre  any  com- 
bination intended  to  secure  the  lands  to  the  purch  iscrs  at 
the  minimum  price,  is  perfectly  consistent  with  the  policy 
of  the  government,  aqd  of  consequence  lawful. 

It  might  if  necessary  be  replied  in  this  instance,  that  the 
fiicts  of  the  case  do  not  show  a  disposition,  on  the  part 
of  the  ruling  spirits  of  this  company,  to  secure  to  the  citi- 
zens at  large,  the  purchase  of  the  government  lands  it  the 
minimum  price,  and  thus  to  promote  the  prosperity  of  the 
country,  by  securing  the  comfort  and  pecuniary  indepen- 
dence of  the  citizen:  on  the  contrary,  the  manifest  object 
of  the  company  was  to  swell  their  own  coffers  by  uojust 
exactions  from  others.  Else  why  by  threats  aad  promises 
deter  the  humble  settler  from  securing  the  place  on  which 
his  cabin  and  his  family  were  situated,  at  the  government 
sale?  Why  require  that  he  should  not  bid,  but  that  the  land 
should  be  all  purchased,  which  was  of  any  value,  by  this 
monopolizing  company?  Why  exact  from  him  a  large  ad- 
vance, generally  one  hundred  per  cent  at  least,  for  the  pri- 
vilege of  paying  the  amount  demanded  by  the  goverriment, 
for  the  land  which  he  wanted  to  live  upon  and  to  cultivate? 
Whatever  may  have  been  tlie  intentions  of  the  government, 
these  facts  afford  but  little  proof  that  this  company  wished 
to  advance  the  prosperity  of  the  citizens  generally,  by 
eiiabling  them  to  obtain  lands  at  the  minimum  price. 
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But  in  judging  of  the  policy  of  the  country,  we  are  not 
to  be  governed  by  opinion  and  speculation,  when  there  ia 
plain  law  to  guide  us.  The  acts  of  Congress  evince  that 
it  is  not  the  intention  of  the  government  to  invest  its  citi- 
zens with  titles  to  the  public  lands  at  the  lowest  speciiied 
price,  but  that  the  lowest  price  is  specified  to  secure,  so 
far  as  is  practicable  at  a  public  sale,  the  real  value  of  the 
land. 

Nothing  is  more  common  than  for  a  person  who  offers 
his  property  for  sale  at  auction,  to  make  it  known  to  bid- 
ders that  a  price  is  fixed  on,  below  which  it  will  not  be 
permitted  to  be  sold.  Yet  who  has  ever  understood  that 
this  was  proof  that  the  owner  wished  no  higher  price  to  be 
bid?  Surely  it  gives  conclusive  evidence  to  the  contrary; 
nor  has  it  ever  been  supposed  that  a  combination  to  pre- 
vent competition,  where  there  was  such  limitation  of  price 
would  be  less  illegal,  than  in  other  cases. 

If  it  had  been  the  policy  of  the  United  States  to  dispose 
of  their  lands  at  two  dollars  per  acre,  and  no  more,  it  would 
have  been  easy  for  Congress  to  have  made  this  intention 
obvious,  nay  it  would  have  been  easy  to  have  effected  the 
object  It  would  only  have  been  necessary  to  have  per- 
mitted entries  to  have  been  made  at  this  price,  and  com- 
plete effect  would,  at  once,  have  been  given  to  such  inten- 
tion. On  the  contrary,  efforts  which  have  been  made  to  ob- 
tain the  passage  of  such  a  law,  and  there  have  been  many, 
have  proved  unavailing.  It  is  evident  to  me  that  the  ob- 
ject of  the  government,  as  declared  by  its  laws,  has  been 
to  sell  the  public  lands  for  the  highest  price  they  would 
bring,  and  the  minimum  price  has  been  established  with  a 
view  directly  in  opposition  to  the  one  contended  for  by 
the  counsel  for  the  defendant  in  error. 

The  inquiry  results  then,  was  this  company  formed  for 
the  purpose  of  putting  down  competition  at  the  sale  of  the 
public  lands  at  St  Stephen^ 

To  show  that  it  was,  more  perfectly  than  the  evidence 
proves  it,  would  be  impossible.  It  was  the  avowed  ob- 
ject for  which  the  menibers  composing  it  associated  them- 
selves together;  it  is  expressed  in  the  agreement  which 
bound  them  together,  and  it  is  not  only  apparent  that  this 
was  their  intention,  but  equally  clear  that  they  were  alto- 
gether subcessful.  The  lan<ls  were  equally  valuable  at  the 
time  they  were  sold  by  the  government,  as  when  sold  by 
the  company.  Only  two  or  three  days  intervened  between 
these  sales;  no  additional  value  was  given  to  the  Iand9  by 
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improvements  put  upon  them  by  the  company,  yet  at  the 
last  sale,  it  is  evident  they  must  have  been  bid  off  at  an  ad- 
vance, probably  of  several  hundred  per  cent.  The  wit-^ 
ness,  Darrington,  received  in  caah  at  the  elose  of  the  sale, 
by  division  of  the  spoils  of  the  company,  one  hundred 
and  twenty-five  per  cent  profit,  on  the  amount  placed  by 
him  in  the  bands  of  the  committee;  and  how  much  more 
his  part  of  the  dividend  in  the  notes  came  to,  we  are  not 
informed ;  but  as  only  one  fourtfi  <^  the  sum  bid  was  paid 
in  cash,  it  is  no  difficult  piatter  to  arrive  at  a  conclusion. 
The  company  then  did  combine  to  put  down  competition 
at  the  sale  of  the  government  lands,  and  the  agreement  by 
which  such  combination  was  formed  was  against  public 
policy,  consequently  illegal  and  void. 

But  althou^  this  ivas  the  case,  yet  unless  such  illegal 
agreement  enibraced  the  sale  by  the  company,  unless  it 
formed  a  part  of  the  contract  by  which  the  defendant  he^ 
came  a  purchaser  at  the  company  sale,  and  in  considera- 
tion of  which  purchase  he  executed  the  bond  sued  on,  it 
Is  no  defence  to  him,  and  judgment  roust  be  rendered  for 
the  plaintiff  in  error.  I  will  now  endeavor  to  Investigate 
this  part  of  the  case. 

The  law  which  gov^hs  this  point  is  so  lucidly  laid 
down,  and  the  decisions  relating  to  it  are  so  generally  rei* 
ferred  to  in  the  case  of  Armstrong  v.  'Poler^  ^  that  it  is 
only  necessary  to  refer  to  that  ease  for  information.  In 
that  caae  the  judgment  of  the  Circuit  Court,  in  favor  of 
the  plaintiff,  was  affirmed:  but  there,  it  was  determined 
that  the  contract  sued  on  had  no  connexion  whatever  with 
the  illegal  one  upon  which  the  defendant  rested  his  de- 
fence. 

The  case  was  as  follows:  an  action  of  assumpsit  was 
brought  by  Toler  to  recover  from  Armstrong  a  sum  of 
money  paid  by  Toler  on  account  of  goods,  the  property 
of  Armstrong  and  others,  consigned  to  Toler,  which  had 
been  seized  and  libelled  in  the  District  Court  of  Maine,  in 
the  y«ar  1814,  as  having  been  imported  contrary  to  law. 
The  goods  were  shipped  during  the  late  war  with  Great 
Britain,  at  St  Johns,  in  the  province  of  New-Brunswick, 
for  Armstrong,  and  other  citizens  and  residents  of  the 
United  States,  and  consigned  to  Toler,  also  a  domiciled  ci- 
taxea  of  the  United  States.  The  goods  were  delivered  to 
the  agent  of  the  claimants,  on  stipulation  to  abide  the 
event  of  the  suit,  Toler  becoming  liad>le  for  the  appraised 
valuer  and  Armstrong's  part  of  fiiem  was  afterwards  de- 
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livered  to  him,  on  his  promise  to  payToler  his  proportion 
of  any  sum  for  which  Toler  mijijht  be  liable  should  the 
goods  be  condemned.  The  goods  having  been  condemn- 
ed, Toler  paid  their  appraised  value,  and  brought  this  ac- 
tion to  recover  from  Armstrong  his  proportion  of  the 
amount.  The  charge  of  the  judge  of  the  Circuit  Court 
is  given  at  length  in  the  statement  of  the  case,  and  not  on- 
ly the  result  of  that  charge,  but  the  re«»soriing  by  which 
it  is  sustained,  is  dwelt  upon  considerably  by  Chief  Justice 
Marshall,  who  delivereil  the  opinion  of  the  Supreme  Court. 
We  have  the  point  discussed  by  the  Circuit  Court,  and 
which  was  revised  in  the  Supreme  Court,  in  the  following 
words  of  theChief  Justice:  ^  **The  point  decided**  (below) 
"is,  that  a  subsequent  independent  contract,  founded  on  a 
new  consideration,  is  not  contaminated  by  the  illegal  im- 
portation, although  such  illegal  importation  was  known 
to  Toler  when  the  contract  was  made,  provided  he  was 
not  interested  in  the  goods,  and  had  no  previous  concern 
in  the  importation.'*  The  presiding  judge  in  the  Circuit 
Court,  in  charging  the  jury,  thus  expresses  himself:*  <«I 
understand  the  rule,  as  now  clearly  settled,  to  be,  that 
where  the  contract  grows  immediately  out  of,  and  is  con- 
nected with,  an  illegal  or  immoral  act,  a  Court  of  jus- 
tice will  not  lend  its  aid  to  enforce  it,  and  if  the  contract 
be  in  part  only  connected  with  the  illegal  transaction,  and 
growing  immediately  out  of  it,  though  it  be  in  fact  a  new 
contract,  it  is  equally  tainted  by  it  As  if  the  importation 
was  the  result  of  a  scheme  to  consign  the  soods  to  the 
friend  of  the  owner,  with  the  privity  of  the  former,  that 
he  might  protect  and  defend  them  for  the  owner  in  case 
they  should  be  brought  into  jeopardy.  I  should  consider 
a  bond  or  promise  afterwards  given  by  the  owner  to  his 
friend,  to  indemnify  him  for  his  advances  on  account  of 
any  proceedings  against  the  property  or  otherwise,  to  con- 
stitute a  part  of  the  res  ttesta^  or  of  the  original  transac- 
tion, though  it  purports  to  be  a  new  contract*' 

The  position  taken  by  the  Circuit  Court,  in  this  sup- 
posed case,  is  expressly  sustained  in  the  opinion  of  the 
Supreme  Court  Let  us  test  the  case  before  us  by  it. 
The  obvious  meaning  of  the  judge  is,  that  should  an  ille- 
gal agreement  contain  a  stipulation,  that  something,  upon 
the  happening  of  a  contingency,  should  be  done  by  one 
of  the  parties,  which  if  done  without  such  stipulation  in 
the  illegal  agreement,  would  form  a  second  and  indepen* 
dent  contract^  its  l>eing  so  supuiated  in  the  illegal 
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ment,  would  cause  it  to  be  tainted  by  the  original  consi-    jult  uso. 
deration,  and  it  would  be  void.  v^^^V""*^-/ 

In  the  case  put,  goods  are  shipped  contrary  to  law,  it  is    C*w^j^«t<» 
agreed  that  the  consignee  shall,  when  necessary^  and  if  li*       CaiUi'. 

belled,  defend  them,  and  that  the  consignor  will  indemnify  

him  for  the  expenses  which  may  be  incurred  in  doing  so. 
The  goods  are  libelled,  the  consignee  does  defend  them  and 
pay  me  expenses  consequent  on  the  suit,  the  consignor  exe- 
cutes to  him  his  bond  or  note  for  the  amount  of  the  ex* 
penses  thus  incurred  and  paid;  this  instrument  is  tainted 
with  the  illegality  of  the  importation,  and  is  void.  Why 
18  it  io  tainted?  Because  it  was  contemplated  by  the  pai^ 
ties,  and  provided  for  in  the  first  agreement  If  the  goods 
had  been  shipped  with  the  simple  understanding  that  the 
consignee  should  receive  and  sell  them,  and  he  had  paid 
expenses  consequent  upon  their  beinff  libelled,  without  any 
previous  engagement  to  do  so,  and  the  owner  or  importer 
had  subsequently  promised  to  pay  those  expenses,  there 
is  no  doubt  but  die  execution  of  this  promise  might  have 
been  coerced  at  law,  although  the  consignee  knew  of  the 
illegality  of  the  importation.  This,  in  fact,  would  have 
been  substantially  the  case  then  on  trials  And  the  reason 
is,  that  it  is  lawlul  for  a  man  to  defend  a  suit  of  this  de- 
scription, therefore  it  must  be  lawful  for  him  to  borrow 
the  money  to  enable  him  to  do  so,  even  of  one  having  a 
knowledge  of  the  illegality  of  the  original  transaction. 
Thus  it  appears  that  an  agreement  which  is  entirely  inno- 
cent in  itself,  may  be  rendered  ille^  and  void  simply 
from  its  being  included  with  one  which  is  against  public 
policy,  which  is  so  contaminating,  that  it  taints  every 
thing  with  which  it  comes  in  contact 

To  apply  this  to  the  case  before  us.  The  members  o{ 
the  Court  all  concur  in  the  opinion  that  the  combination  to 
prevent  competition  in  the  sale  by  the  United  States  was 
illegal,  and  therefore  not  binding  on  those  who  entered 
into  It  Indeed^  this  point  was  so  manifestly  against  the 
plaintifi^  that  his  learned  counsel  seemed,  in  the  argument, 
almost  to  yield  it  But  the  same  agreement  by  which 
this  combination  was  formed,  contained  a  stipulation  that 
the  land  purchased  by  the  company  should  be  immedi- 
itfely  resold  at  auction ;  it  was  so  resold,  and  the  defend- 
ant, as  one  of  the  purchasers,  made  the  promise  of  pay* 
ment  which  is  the  foundation  of  this  action;  and  it  is  in- 
sisted that  this  is  an  independent  contract  How  indq>end- 
ent?     Was  not  the  land  sold  by  tlie  express  terms  contain- 
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ed  in  the  illegal  agreement?    To  this  question,  there  can 
be  but  one  answer;  it  was.     If  it  was  illegally  purchased, 
must  it  not  have  been  illegally  sold?     To  my  apprehen- 
sion it  would  seem  so.     A  system  of  operations  was  fixed 
upon  by  this  company,  of  acquisition  and  disposing  of  pro- 
perty in  the  lump;  the  mode  of  acquisition  is  illegal,  which 
is  apparent  upon  the  face  of  their  articles  of  association^ 
these  same  articles  prescribe  the  terms  on  which  the  dispo«> 
sition  is  to  be  made;  the  disposition  is  to  be  made  accord- 
ing to  those  terms,  and  yet  it  is  insisted  this  is  a  contract 
totally  independent  of  the  first     To  my  mind  this  is 
strange  logic.     It  is  said  that  it  is  perfectly  lawful  either 
for  a  company  or  an  individual  to  sell  lands  which  they 
own;  so  it  is  perfectly  lawful  for  A  to  lend  B  money  to 
defend  a  lawsuit  in  the  general,  yet  we  have  seen  above 
that  there  may  be  cases  in  which  it  is  unlawful.     But  it  is 
urged,  that  notwithstanding  the  land  was  illegally  acquir- 
ed, still  the  holder  may  lawfully  sell  it,  and  the  purchaser 
will  be  bound  to  pay  him  the  purchase  money,  unless  the 
original  vendor  sets  up  his  title.     I  do  not  dispute  this, 
unless  the  mode  of  sale  was  stipulated  in  the  illegal  agree- 
ment by  which  it  was  acauired.     So  where  goods  illecal- 
ly  imported  are  libelled,  it  is  legal  for  a  person  who  has 
advanced  money  at  the  instance  of  the  defendant,  to  de- 
fend the  suit,  to  sue  him  and  recover  the  amount     But  if 
the  person  who  makes  the  advance  does  it  by  virtue  of  an 
agreement  made  with  the  importer  concerning  the  un- 
lawful importation,  he  cannot  effect  such  recovery.     Sup- 
pose this  had  been  an  agreement,  that  a  company,  of  which 
the  defendant  was  one,  should  acquire  title  to  lands  in  a 
manner  prohibited  by  law,  and  that  the  company  should 
convev  Uiem  to  the  defendant  for  a  specified  advance,  and, 
to  make  the  case  more  applicable,  I  will  suppose  the  lands 
are  not  designated  in  the  agreement,  except  that  they  are 
to  be  of  a  particular  value.     Would  not  this  agreement  be 
tainted  throughout?  and  if  such  purchase  by  the  company 
imd  conveyance  to  t  he  defendant  were  to  take  place,  could 
any  recovery  be  had  by  the  company  on  a  bond  given  to 
them  as  the  consideration?    Clearly  not;  but  he. would 
liold  the  land  against  the  company,  discharged  of  such 
bond.     Can  then  the  circumstance  of  a  public  sale  being, 
stipulated,  when  one  of  the  company  purchases  at  that 
^e,  vary  the  nature  of  that  instrument  so  far  as  to  render 
it  bindiiiff  and  obligatory?     To  me  this  seems  impo^ible. 
7he  sale  Dy  the  company  of  the  whole  of  this  piurchase  at 
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one  and  the  same  time,  is  expressly  provided  for  by  the 
illegal  agreement  to  purchase  of  the  United  States.     The 
whole  of  that  agreement,  md  every  contract  growing  di- 
i^tly  out  of  it,  is  void,  as  well  that  part  of  it  which  pre- 
scribes the  mode  of  sale  of  the  lands  to  be  purchased,  as  , 
the  rest.     But  the  sale  of  the  company,  at  which  the  de« 
fendant    became  a  purchaser,  and   in   consideration   of 
which  purchase  he  executed  the  instrument  sued  on,  was 
expressly  provided  for  in  the  original  unlawful  agreement; 
therefore,  the  execution  of  the  note  of  the  defendant  grew 
immediately  out  of  the  original  agreement,  and  it  is  void; 
and  this  becomes  the  more  clear,  when  it  is  remembered 
that  the  defendant  himself  was  a  member  of  the  company, 
and  a  party  to  the  whole  transaction.     In  the  language  of 
the  Court  in  the  case  o(  Armstrong  v.  Toler,  "the  con- 
tract is  in  part  connected  with  the  illegal  transaction,  and 
growing  immediately  out  of  it,  though  it  be  in  fact  a  new 
contract.'*     Indeed  it  can  scarcely  be  termed  a  new  con- 
tract, so  intimately  is  it  interwoven  with  the  stipulations 
contained  in  the  agreement  entered  into  by  the  company 
for  the  purchase  of  the  public  lands.     Had  the  purchased 
been  effected,  and  no  sales  made,  the  agreement  would  not 
have  been  fulfilled;  and  as  it  was  necessary  for  the  com- 
pany to  sell  before  their  agreement  was  executed,  it  was 
certainly  as  necessary  for  some  persons  to  purchase;  there- 
fore the  purchase  by  the  defendant,  and  the  execution  of 
the  instrument  sued  on,  grew  immediately  out  of  the  ille- 
gal agreement 

Chief  Justice  Marshall,  in  his  very  able  opinion  before 
refered  to,  cites  several  cases  from  English  books,  in  all 
which  the  turning  point  was,  "is  the  contract  entirely  a 
new  one,  distinct  from,  and  unconnected  with  the  illegal 
transaction,  or  had  it  any  relation  to  it?" 

If  in  the  case  of  illegal  contracts,  money  was  advanced 
by  one  of  the  parties,  even  in  an  incidental  way,  for  ano- 
ther, he  could  not  sustain  an  action  to  recover  it  back.  As 
in  the  leading  case  of  Faikey  v.  Reynous; «  thg  plaintiff  ^ooe?'*"'"'^ 
and  one  Richardson  were  joinUy  concerned  in  certain  con- 
tracts prohibited  by  law,  on  which  a  loss  was  sustained, 
the  whole  of  which  was  paid  by  the  plaintiffs;  and  a  bond 
was  given  by  Richardson  to  secure  the  repayment  of  his 
proportion  of  the  loss.  On  this  bond  there  was  a  recove- 
ry, Xiord  Mansfield  presiding,  on  the  general  ground, 
that  if  one  person  apply  to  another  to  pay  his  debt,  whe- 
ther contraeted  on  the  score  of  usury  or  for  any  other  pur* 
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JULY  M29.    pose,  he  is  entitled  to  recorer  it  back  again.     In  6  Term 
^^-^^v^^^*^  Keporta*  Ashurat,  Justice,  aays:  <«The  defendants  are  held 
Carringtott     liable  bccause  they  have  voluntarily  jciven  another  securi- 
C^er.       ty/'    But  in  the  ease  oi  Faikey  v.  Kayifwu9^  the  defend- 
-_—  ant  would  not  have  been  liable  had  he  not  execiTted  his  bond 
a  Page  410.     yoluntarily  alter  the  money  was  advanced.     The  payment 
of  the  money  by  the  plaintiff  would  not  have  authorized 
the  recovery,  with  the  subsequent  and  independent  obli- 
gation of  the  defendant;  and  if  the  original  agreement  had 
contemplated  the  payment  of  the  money  by  the  plaintiff, 
the  bond  subsequently  executed,  we  are  bound  to  believe 
from  the  report  of  that  cade,  would  not  have  validated  the 
transaction. 

In  the  case  of  Petrie  and  another,  Execniors  of  Keeile 
»3TerniRep.  v.  Hanncy,  ^  this  distinction  between  a  voluntary  pay- 
^^  ment,  and  one  made  on  the  request  of  the  party,  was  ta- 

ken; and  it  was  expressly  held  that  where  money  was  paid 
by  one  person  for  another,  on  an  Ulegal  transaction,  wiiA* 
met  nn  txpress  assfitnpsitj  no  action  could  be  maintained. 
In  none  of  the  cases  which  I  have  cited,  does  it  appear 
fiiat  the  plaintiff's  recovery  was  made  to  depend  on  his 
having  to  give  evidence  of  the  illegal  consideration,  or  not, 
before  he  could  lay  a  ground  for  a  verdict  Indeed,  al* 
tiiough  thiis  rule  is  laid  down  in  some  cases  in  the  books, 
it  cannot  be.genersl  in  its  application,  as  the  mere  intro- 
dtiction  of  a  bond  or  promissory  note  would  predude  all 
further  inquiry,  and  render  certain  a  recovery,  no  matter 
how  nefarious  the  consideration.  According  to  this  rule, 
in  the  case  put  by  the  judge  of  the  Circuit  Court  in  •/trm- 
strong  V.  TbieTy  and  which  I  have  already  coneidered  at 
some  length,  if  a  verbal  promise  were  n^ade  to  repay  the 
expenses  of  the  suit  which  had  been  paid  by  the  consignee, 
who  had  agreed  when  the  goods  were  shipped  to  him,  to 
make  such  payment  if  necessary,  the  phuntiff  on  the  trial, 
wovrld  prove  the  suit,  the  payment  of  the  expenses,  and 
the  promise,  this  would  authorize  a  verdict  in  his  favor; 
but  like  jiidge  of  the  Circuit  Court  says,  (and  the  Supreme 
Court  sustains  him,)  the  defendant  might  then  prove 
the  original  illegal  agreement,  and  Hiat  the  promise  and 
pa3rment  were  made  in  conformity  with  a  stipulation  con- 
taiined  therein,  lind  thereby  exonerate  himself  from  the 
demand.  It  is  against  every  principle  of  law  to  deter- 
mine that  a  plaintiff,  by  management,  may,  without  Ike  oct 
of  the  defendant,  place  himself  in  a  better  ntoation,  and 
the  defendant  in  a  worse,  than  they  otherwise  would  be. 
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Certainly  if  a  defendaot  woiiM  be  authorized  to  introdace    whrtw. 

evidence  to  prove  that  a  bond  or  promiflsory  note  had  been 

given  for  an  illegal  fonrideration,  he  would  be  equally 

permitted  to  prove  that  although  executed  upon  a  new 

consideration,  yet  that  it  grew  immediately  out  of  an  ille-         ,        m 

gal  one.     It  is  urged,  however,  that  to  determine  &at  the 

sale  to  the  defendant  is  illegal  akid  void,  is  tantamount  to 

deciding  that  by  the  purchase,  the  title  to  the  lands  is  so 

irrevocably  fixed  in  the  company  that  they  can  never  sell 

them.     In  the  present  case  there  is  no  difficulty  on  this 

part  of  the  subject     The  company  were  competent  to 

part  from  their  title,  and  have  done  so;  the  ownership  of 

the  land  was  vested  in  the  purchaser,  and  this  agreement 

stands  precisely  as  any  ot^er  of  the  same  kind,  to  all  which 

the  maxim  ap]:^8,  in  pari  detido  meiiar^si  conditio 

possidentis.     It  will  be  remembered  that  this  agreement 

provided  for  the  resale  immediately  at  auction,  of  all  the 

lands  to  be  ptitrchased;  by  this  provision  the  two  sales  are 

so  engraited  into  each  other,  that  it  is  impossible  to  sepa* 

rate  diem/   If  the  sales  had  been  made  of  different  tracts 

of  the  land  purchased  by  the  company  at  different  times, 

th^e  would  not  have  been  so  dose  a  connexion  between 

the  transactions,  and  the  impolicy  might  have  been  on  the 

other  side. 

It  has  been  contended  for  the  plaintifis  that  if  the  Unit* 
ed  States  do  not  agitate  this  question,  and  sue  for  a  rescis- 
sion of  the  sale  made  to  this  company,  no  other  person 
can  move  a  step  that  way.  It  is  certain  that  no  party  to 
this  illegal  agreement  could  successfully  apply  to  the  tri- 
bunals of  the  country,  as  plaintiff,  to  be  relieved  from  the 
situation  in  which  he  has  placed  himself;  but  it  is  equally 
certain  that  any  person  sued  on  any  part  of  it  may  pleaid 
its  illegality  in  his  defenee  against  any  other  person  what- 
ever. All  tlie  cases  refered  to  are  those  in  which  similar 
defences  have  been  urged,  and  the  only  inquiry  has  been, 
<<was  the  plea  su^ined?''  not,  <^was  it  legal  to  make  it^' 
Who  is  it  that  has  uniformly  sued  on  agreements  to  pre- 
vent competition  at  auction  sales,  in  the  cases  in  which 
timse  agreefnents  have  been  determined  to  be  illegal? 
Not  the  owner  of  the  goods  sold,  but  a  party  to  the  agree- 
ment who  conceived  himself  injured  by  not  receiving 
from  hie  fellow,  his  share  of  the  profits  made  by  the  specu- 
lation. Such  contracts  are  void  as  to  all  the  parties  con- 
cerned, and  destroy  every  agreement  which  is  affected  by 
their  polluting  touch. 
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JULY  1880/  One  ground  occupied  by  the  plaintiff  remains  to  be  ex- 
amined ;  it  is  this,  that  unless  the  defendant  places  the  plain- 
tiff, (or  tiie  company  from  whom  he  purchased,)  in  as  eood  a 
situation  as  he  found  him,  judgment  must  be  given  wr  the 
plaintiff;  and  this  it  id  said,  he  cannot  do,  because  it  is  prov- 
ed he  has  sold  the  land. 

The  maxim  in  pari  delicto  melior  est  ctmditio  posai- 
dentiSf  might  afford  a  sufficient  answer  to  this  objection; 
but  waving  this,  it  may  be  replied,  that  if  this  rule  ap- 
plies, it  certainly  relates  to  the  time  at  which  the  whole 
transaction  commenced.  At  that  time  what  was  the  situa- 
tion of  the  company?  They  were  in  the  possession  of  the 
money  placed  in  the  hands  of  the  committee,  their  agents, 
by  the  individuals  who  composed  it,  amounting  to  a  thou- 
sand dollars  each.  When  the  land  was  purchased  by  them, 
they  paid  down  one  fourth  of-the  purchase  money,  and  re- 
ceived the  registers  certificates.  When  they  sold  to  the 
defendant  (at  a  greatly  advanced  price,)  he  paid  them 
one  fourth  the  amount  or  price  for  which  he  purchased  of 
them,  received  a  transfer  of  the  register's  certificate,  and 
was  alone  responsible  to  the  United  States  lor  the  remain- 
der due  to  them.  The  company  then,  collectively,  and 
members  individually,  particularly  those  who  bought  no 
land  at  their  sale,  have  profited  greatly  by  their  illegal  as- 
sociation ;  and  have  received  for  the  land  purchased  of 
them  by  the  defendant,  in  part  payment  for  which  the 
instrument  sued  on,  was  given,  much  more  than  they  have 
paid.  As  is  shown  by  the  testimony,  they  received  in  cash 
an  advance  of  an  hundred  and  twenty-five  per  cent,  on 
their  capital,  with  a  return  of  the  principal,  within  two 
or  three  days  of  the  time  of  its  investment  Surely  then 
they  cannot  complain,  nor  this  plaintiff,  who  was  one  of 
them,  that  the  defendant  does  not  place  them  in  statu 
quo. 

For  these  reasons,  I  am  of  opinion  that  the  judgment 
should  be  affirmed;  and  of  this  opinion  are  a  majority  of 
the  Court. 


By  JUDGE  COLLIER.  I  have  not  enjoyed  the  in- 
structive pleasure  of  hearing  the  arguments  made  in  the 
cases  at  previous  terms,  and  consequently,  am  denied  the 
benefit  of  the  lights  they  doubtless  shed  on  the  points  of 
inquiry;  I  must  therefore  content  myself  with  expressing 
an  opinion,  assisted  by  such  aids  as  the  arguments  at  the 
present  terfi;  and  reflectiox)  upon  them  afford. 
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The  facts  admitted  by  the  demurrer  to  the  evidence,  so 
far  as  material  to  be  noticed,  may  be  thus  condensed:     At 
a  sale  of  the  government  lands  in  the  St  Stephens  land- 
district,  in  April  1819,  a  Company  was  formed  for  the 
purpose  of  purchasing  them.     That  the  stipulations  in  the 
articles   (>f   their  association   were,   that  no  individual 
should  have  more  than  one  share,  for  which  he  should 
contribute  to  the  funds  of  the  company  one  thousand  dol- 
lars; that  none  others  than  those  wishing  to  purchase  lands 
should   be  permitted  to  become  shareholders;  that  the 
members  of  the  company  should  not  bid  against  each 
other  at  the  government  sale;    that  the  company  should 
appoint  a  committee  from  among  its  members  to  manage 
its  operations;  that  the  committee  should  name  the  per- 
sons to  bid  off  the  land,  and  that  the  lands  purchased  by 
them  were  to  be  resold  at  public  auction  in  a  very  short 
time  thereafter,  at  which  sale  all  persons  were  permitted 
to  bid;  and  the  difference  between  the  sum  paid  to  the 
government,  and  that  at  which  the  lands  might  be  bid  off 
at  the  company  sales,  was  to  constitute  the  profits,  and  be 
equally  divided  between  the  members  of  the  company; 
and  that  the  terms  of  the  company  sale  was  one  fourlh  in 
cash,  the  three  remaining  fourths  in  four  years,  for  which 
bonds  were  to  be  given.     It  is  further  admitted  that  the 
members  of  the  company  persuaded  those  who  wished  to 
purchase  public  lands  to  join  them,  and  some  of  them, 
where  persuasion  proved  unavailing,  employed  threats  to 
efiect  their  purpose;  that  at  the  government  sales  but  little 
resistance  was  made  to  the  company  bidders,  and  they 
purchased  much  the  larger  portion  of  the  lands  sold,  at 
about  one  fourth  of  the  sum  they  sold  for  at  the  company 
sales;  that  the  auctioneer  employed  by  the  government  to 
vend  the  lands,  was  a  member  of  the  company,  and  one  of 
the  committee  to  manage  its  operations;  that  the  defen- 
dant.   Caller,  was  one  of  the  company,  and  that  the  bond 
on  which  the  action  of  the  plaintiff  is  founded,  was  given 
for  land  purchased  at  the  company  sales;  that  there  were 
deposited  or  pretended  to  be  deposited  by  the  committee 
on  account  of  real  and  fictitious  persons,  in  violation  of 
the  stipulations  of  the  articles  of  association,  money  to 
more  than  twice  the  amount  of  the  shares  actually  taken, 
that  their  dividend  might  be  increased;  and  that  the  bonds 
talten  by  the  company  were  distributed  in  equal  propor- 
tions to  the  shares  represented  by  the  Committee. 
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jm^jMo.  In  the  ease  of  Holder  v.  MeggUon^  the  foregoing  facts^ 
to  the  exteiit  to  which  they  are  applicable,  are  admit- 
ted,  and  the  following  in  addition:  that  the  defend- 
ant Meggison,  before  me  lands  he  wished  to  purchase 

were  onSred  at  the  government  sales,  agreed  with  May,  a 

member  of  the  company,  that  if  the  company  would  pur* 
chase  for  him  two  quarter  sections  of  land  which  were  de- 
signated, that  he  would  pay  the  company  two  dollars  ad- 
vance per  acre  upon  the  government  sale.  The  company 
purchased  the  two  quarter  sections,  refused  to  acknow- 
ledge May's  authority  to  make  the  agreement,  but,  as  to 
one  quarter,  confirmed  it,  and  the  defendant  became  the 

fiurchaser  at  their  sale  of  the  other  quarter,  at  eleven  dol- 
ars  per  acre;  and  the  bond,  on  which  the  plaintiff's  action 
is  brought,  is  for  part  of  the  eleven  dollar  purchase  and 
part  of  the  two  dollars  advance,  the  residue  of  the  money 
agreed  to  be  paid  to  the  company  being  secured  by  other 
fa^nds.  The  question  is,  do  these  facts  constitute  an 
available  defence  for  the  defendant?  Of  this  question  I 
shall  maintain  the  affirmative. 

The  government  of  the  United  States  have,  by  Oon- 
cress,  its  legitimate  organ,  provided  the  manner  in  which 
its  domain  shall  be  disposed  of.  They  have  fixed  a  value 
at  less  than  which  it  shall  not  be  sold;  and  have  directed 
that  it  shall  be  offered  at  public  auction,  where  it  may  sell 
at  this  minimum,  and  such  an  advance  as  those  wishing  to 
purchase  may  be  inclined  to  pay.  I  understand  by  the 
adoption  of  the  auction  system,  that  the  government  de- 
signed its  lands  should  sell  if  not  for  an  ideal,  at  least  for 
an  intrinsic  value.  And  that  this  was  not  ascisrtained  by 
the  minimum,  but  that  the  minimum  was  settled  with  a 
regard  rather  to  the  expenditures  necessary  to  acquire  the 
lands,  and  survey  them  for  market,  than  any  other  consi- 
deration. And  hence  the  object  of  government  was  not 
effected  by  a  sale  of  its  territory  at  a  sum  less  than  that 
which,  in  a  fair  market,  it  would  yield.  Consequently 
every  association,  the  tendency  of  whose  purposes  is  to 
cause  the  public  domain  to  sell  at  a  diminished  value, 
thwarts,  in  this  particular,  the  national  policy. 

Having  noticed  the  policy  of  the  government  on  this 

subject,  so  far  as  necessary,  I  proceed  to  consider  such 

legal  rules  as  the  facts  suggest    Every  contract  aeainst 

a  Wkeekr  t.  public  policy,  or  adverse  to  the  enactments  of  the  legis- 

JJUJ^^jJ'      lature,  is  illegal  and  void.  «    The  principle  of  this  rule  is, 

that  no  one  ought  to  be  heard  in  a  Court  of  Justice,  who 
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fl^eks  to  enforce  a  demaiid  arising  out  of  moral  and  politi- 
4!al  turpitude;  and  it  is  well  sustained  by  reason  and  good 
«ense.  The  tribunals  of  justice  are  instituted,  among 
other  purposes,  with  a  view  to  protect  the  policy  of  the 
country;  oy  administering  the  laws,  when  they  can  be  ' 
directly  administered,  or  uy  refusing  to  coerce  a  compli- 
ance with  engagements  which  are  not  directly  inhibited^ 
but  which  prevent  the  law  from  effecting  the  end  it  pur- 
poses If  only  contracts  which  are  directly  prohibited 
were  illegal,  it  would  require  but  little  exercise  oi  the 
imagination,  to  devise  means  to  evade  the  law,  and  the 
most  salutary  enactments  might  be  rendered  valuelesH 
and  inefficient*  As  in  every  caae  Of  a  contract  against 
the  policy  of  the  country,  b'oth  parties  are  in  delicto^  the 
Courts  will  not  lend  a  favorable  ear  to  either,  but  leaved 
them  where  it  findd  them,  to  adjust  their  differences 
without  leeal  asdistanee.  This  rule  is  so  Well  ascertained^ 
that  I  should  Close  this  opmion  by  an  application  of  it  to 
the  facts,  did  I  not  consider  it  due  to  the  expectation  and 
excitement  produced  by  these  cases,  and  other  cases  of 
a  larger  amount  and  of  a  similar  character,  that  the  authori- 
ties by  which  I  sustain  myself,  should  be  noticed^ 

The  case  of  Armstrong  v.  7b/er, «  which  was  mainly  *  ^  Whcatda 
relied  on  by  thd  plaintiffs,  I  consider  a  very  strong  au-  ^^ 
thority  for  the  defendants.  That  waft  a  case  of  an  illegal 
importation  of  good^  by  Armstrong  and  others,  resident 
citij^ens  of  the  United  Stated^  during  the  late  war  with 
Oreat-BritaliK.  The  goodd  were  shipped  at  St  Johns, 
New  Brunswick,  and  consigned  to  Toler,  also  a  resident 
citizen  of  th«  United  States.  They  were  seized  and 
libelled.  The  goods  were  d^liver^  to  the  agent  of  th6 
claimants  on  a  stipulation  to  abide  the  event  of  the  suit^ 
Toler  becoming  liable  for  their  appraised  value;  and  a 
part  of  the  goods  were  delivered  to  Armstrong,  on  his 
promise  to  pay  Toler  his  proportion  of  any  sdm  for  which 
Toler  mi^ht  be  liable,  sAiould  the  goods  be  cOndennned. 
Toler  paid  their  appraised  value,  and  brought  his  action 
to  recover  from  Armstrong  his  propenrtion  of  the  amount 
The  Charge  delivered  by  the  judge  in  the  Court  below 
was  excef^ed  to,  and  assigned  for  ei^or.  lit  his  charge, 
the  learned  judge  speaks  thus:  <<I  underStaYid  the  rule,  as 
now  clearly  settled^  to  be,  that  when  the  contract  grows 
imitoediately  oot  of,  atod  is  conne<jted  with  an  illegal  of 
imtAoral  act,  a  Court  of  justice  will  not  lend  liM  aid  to  en- 
force it;  and  if  the  contract  be,  in  part  ohly^  connected 
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juLTiaso.     with  the  illegal  transaction,  and  growisg  immediately  Out 

^f^^^^^  of  it,  though  it  be  in  fact  a  new  contract,  it  is  equally  taint- 
arrmgton  ^^  j^^  j^ „  j^  illustration,  he  supposes  this  case:  *'If  the 
Caller.       importation   was  the  result  of  a  scheme  to  consign  the 

'■«■  '  goods  to  the  friend  of  the  owner,  with  the  privity  of  the 

former,  that  he  might  protect  and  defend  them  for  the 
owner,  in  case  they  should  be  brought  into  jeopardy;  I 
should  consider  a  bond  or  promise,  afterwards  given  by 
the  owner  to  his  friend,  to  indemnify  him  for  any  advances 
on  account  of  any  proceeding  against  the  property  or 
otherwise,  to  constitute  a  part  of  the  res  gestOy  or  of  the 
original  transaction,  though  it  purports  to  be  a  new  con- 
tract For  it  would  clearly  be  a  promise  growing  imme- 
diately  out  of»  and  connected  with  the  illegal  transaction. 
It  would  in  fact  be  all  one  transaction,  and  the  party  to 
whom  the  promise  was  made,  would,  by  such  contrivance, 
contribute  in  effect  to  the  success  of  the  illegal  measure," 
The  principles  maintained  by  the  charge  are  elaborately 
considered  and  fully  sanctioned  and  sustained  by  the  opin- 
ion pronounced   by  the  Supreme  Court     In   Steers  v. 

"JJTermR^p.  Lashley^ "  the  broker,  who  had  been  concerned  in  stock- 
jobbing transactions,  paid  the  losses,  drew  a  bill  on  the 
defendant  for  the  amount,  and  after  its  acceptance,  indors- 
ed it  to  a  person  who  knew  of  the  illegal  transaction.  The 
Court  held  that  the  indorsee,  having  notice  of  the  cause 
of  drawing  the  bill,  stood  in  the  same  situation  with  the 
drawer,  and  as  the  drawer  could  not  recover  the  sum  for 
which  it  was.  drawn,  so  neither  could  the  indorsee.     In 

^SJobn.  84&  Wilbur  V.  fiiw;,  *  a  contract  for  making  a  certain  road 
was  set  up  at  auction,  and  it  was  agreed  between  the 
plaintiff  and  defendant,  that  if  either  party  should  bid  it 
off,  it  should  be  divided  bctewen  them:  Wilbur  bid  it  off, 
and  refused  to  give  How  a  share  in  it  according  to  his 
agreement;  tor  the  breach  of  which,  How  claimed  dam- 
ages.    The  Court  refused  to  enforce  the  contract,  because 

e8  Term  Rep.  it  was  a  fraud  on  the  vendor.     In  Howson  v.  Hancock^  ^ 

^''^'  the  Court  of  King's  bench  say,  that  no  case  can  be  foudd 

of  an  action  having  been  maintained  to  recover  back  mo- 
ney paid  on  an  illegal  contract,  both  parties  being  parti- 

"iu  ^  K?*      *^^*  criminis.     In  Belding  v,  Pitkin^  ^  the  Court  refus- 

^'      '       ed  to  entertain  an  action  on  a  contract  to  pay  over  half  the 

proceeds  of  an  illegal  contract,  though  the  money  arising 

from  it  had  been  received  by  the  defendant   In  Hunt  v* 

^  5  John.  327.  Knickerbocker^ «  the  plaintiffs  were  managers  of  a  lottery 
in  the  State  of  Connecticuti  and  delivered  to  the  defendant 
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tickets  to  sell  in  New-York.     The  defendant  failing  to  ^^^Ji^^lJJ^ 
return  the  unsold  tickets  according   to  his  contract,  the  ^^^^^"^ 
plaintiffs  brought  an  action  to  recover  their  value.     The       «™Kton 
Court  held  that  the  action  was  not  maintainable,  because        Caller, 
the  contract  went  to  defeat  the  intent  of  the  act  of  the  ■     ■* 

Legislature  of  that  State  against  private  lotteries.     And 
Mr  Justice  Thompson,  wh6  delivered  the  opinion  of  the 
Court,  recognizes  the  generd  principle,  that  a  Court  of 
justice  ought  not  in  any  manner  to  assist  an  illegal  transac- 
tion. In  fVaymell  v.  Reedy**  the  sellers  in  France,  by  the  <i5  Term  Rep. 
order  of  the  buyer,  packed  the  goods  up  in  a  particular 
manner,   with  a  knowledge  that  they  were  to  be  smug- 
gled, and  was  not  allowed  to  recover  the  price  of  them 
of  the  buyer  in  England.  •  In  May  bin  v.  CUrtilony^  the  d4DaIIai29e. 
action  was  brought  to  recover  balances  clafmed  of  the 
defendant,  on  certain  transaetions,  wich  it  appeared  were 
opposed  so  the  policy  of  the  navigation  system.     Chief 
Justice  Shippen,  in  expressing  the  opinion  of  the  Court, 
uses  this  emphatic  lan^age:  "The  act  eC  the  court  is  neces- 
sary to  give  effect  to  the  report  of  the  referees;  but  no  Court 
of  justice  of  the  United  States  can  lend  its  aid,  at  any  time 
6r  in  any  degree,  to  recover  a  debt  originating  in  a  source 
so  forbidden,  so  foul,  and  so  pernicious."     In  FFilkerson 
V,  LoncUmsacky  ^  it  is  held  that  the  smuggling  of  prohi-  ^,?J^'  an*  &. 
bited  goods  into  England  cannot  be  made  the  foundation 
of  an  action  for  not  bringinflf'them  in  a  perfect  state;  and 
that  an  action  would  not  Tie  for  the  freight  of  goods  in  an 
illegal  voyage.     It  was  also  ruled,  that  the  intention  of  the 
parties  could  have  no  influence  in  determining  whether 
the  contract  was  illegal.  2  Starkie,  117;  4  Dallas,  269,  and 
908;  6   Massachusetts,  111;  and  1  Bosanqtiet and  Puller^ 
264,   furnish  cases  in  which  the  general  rule  was'  recoe* 
nized  and  applied.     In  fact  this  rule  is  almost  universal; 
not  confined  in  its  operation  to  this  country  and  Eng- 
land, but  it  exists  in  other  countries  which  cherish  an  en-  i  Pothier  dM 
lightened  jurisprudence.  <*  No!iS!^"56. 

Having  shewn  by  the  authorities  recited,  the  existence 
ai  the  rule  and  its  qualifications,  so  far  as  important,  I  next 
purpose  to  shew  its  application;  and  first  to  the  case  of' 
Carrington  v.  Caller.  I  consider  it  a  proposition  too  ob- 
vious to  require  proof,  that  an  association,  such  as  the 
facts  shew  to  have  existed,  must  have  had  the  effect  to 
prevent  the  government  lands  from  selling  at  their  fair 
market  value.  Whatever  may  have  been  the  effect,  such 
at  least  was  the  tendency  of  the  measure,  and  no  case  cap 
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JULY  int.    be  found,  where  an  inquiry  has  been  instituted  to  shew 

^^^y^^^""^  that  an  aetual  loss  has  been  occasioned  to  the  government; 

c«rruigtan    ^^^  j^.  ^Q^^^J  jj^  apart  from  the  principle  of  the  rule  to 

Caller.  require  it.  It  is  enough  if  the  plans  of  the  company 
*  '  ■»  ■■  ■'  opposed  directly  the  views  of  the  government;  and  on 
this  point  there  can  be  no  doubt.  The  declared  purpose 
of  the  company  was^  to  purchase  the  lands  as  cheap  as 
practicable;  the  object  of  the.  government,  as  manifested 
hy  failing  to  establi9b  a  maximum,  wa*  to  realize  their  full 
value. 

The  purchase  at  the  company  sales  did  not  constitute  a 
substantive  contract,  distinct  from  the  purchase  ;^t  the  govi 
ernment  sales;  they  were  both  provided  for  in  the  articles 
of  association,  and  had  a  reference  to  each  other;  the  one  de* 
pending  upon  the  other,  and  so  understood  and  stipulat* 
ed  before  the  government  sales  were  made.  With  what 
ropriety  then  could  the  plaintiff  argue  that  the  purchase 
tj  Caller  was  disconnected  with  the  purchase  by  the  com- 
pany? Did  not  th^  one  grow  immediately  out  of  the 
other,  and  was  not  the  ^ale  st  which  Caller  purchased, 
the  direct  and  immediate  consequence  of  the  purchase  by 
the  company?  I  have  endeavored  with  laborious  «tien- 
tion,  to  discover  the  two  contracts  which  w^  have  been 
told  exist;  and  confess  that  I  have  been  unable  to  do  so. 
I  view  the  two  sales  as  constituting  distinct  transactions 
provided  for  by  one  entire  contract  As  a  play  embraces 
many  acts  and  scenes,  which  disconnected,  are  imperfect, 
and  discover  not  its  moral,  so  (he  stipulations  of  the  asso- 
ciation, in  order  to  a  full  develofiement  of  the  contract, 
must  be  considered  as  they  were  ^ade,  altogether. 

For  the  purposes  of  argument,  I  might  admit  that  in 
fact  two  contracts  have  l^n  proven,  and  if  in  tnith  it 
were  so,  the  plaintiff  would  not  be  benefitted,  if  the  first 
contract  was  illegal;  because  the  seconds  to  gse  the  Ian* 
guage  of  the  Court  in  Annatrong  and  Toler,  ^<would 
clearly  be  a  promise  growing  immediately  out  of,  and 
connected  with  the  illegal  tra^nsaetiion."  If  the  members 
of  the  company  had  have  divided  the  lands  purchased, 
before  the  sales  by  the  company,  any  disposition  by  each 
or  either,  of  his  share,  would  have  constituted  a  new  con- 
tract, and  been  recoverable  on  without  reg^j^l  to  the  ori- 
ginal taint  The  case  suppoaed  in  Armstrong  and  Toler, 
of  advances  made  by  a  friend  to  whom  goods  had  been 
illegally  consigned,  with  his  consent,  and  of  a  promise 
by  the  owner  to  indetnQify  him  for  his  advances,  is  a 
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nracli  stronger  anae  of  a  new  contract;  yet  the  Court  there 
held,  that  the  promise  eonstituted  a  part  of  res  gesia  and 
was  tainted  by  the  illegal  traoaaction. 

It  has  been  argued  Uiat  the  defendant  cannot  object  to 
the  payment  of  hin'bond,  because  of  the  political  taint  of  •— — — 
the  contract,  unless  he  has  placed  the  plaintiff  in  the  situa- 
tion he  was  in  before  the  bond  was  executed,  or  has  offered 
to  do  it  This  argument  appears  to  be  an  interpolation  of 
the  rule  by  which  this  description  of  4^fence  is  tolerated. 
It  is  proper  to  examine  it  I  underst^d  that  in  relieving 
against  a  contract  denounced'  by  the  policy  of  a  law,  the 
relief  is  not  afforded  with  a  view  to  favor  the  defendant, 
but  to  discourage  contracts  which  restrain  or  control  the 
operation  of  the  law;  therefore,  those  principles  of  justice 
by  the  application  of  which  individual  rights  are  settled, 
are  not  permitted  in  such  cases  to  have  a  controling  influ- 
ence. In  Ho/man  v.  Johnson^ «  Lord  Mansfield  says,  a  Cowp.  341. 
that  it  is  not  in  favor  of  the  parties  that  the  objection  is 
ever  allowed,  but  it  is  founded  on  the  principle  of  public 
policy,  ex  doh  malo  non  oritur  actio.  «No  Court,*' 
says  he,  <<will  lend  its  aid  to  a  man  who  founds  his  cause 
of  action  upon  an  illegal  or  an  immoral  act.  If,  from 
the  plp'-^tiflrs  own  statmg,  or  otherwise,  the  cause  of  ac- 
tion appears  to  arise  ex  turpi  cavsoy  or  the  transgression 
of  the  positive  law  of  the  country,  there  the  Court  say, 
he  has  no  right  to  be  assisted."  That  action  was  brought 
to  recover  the  price  of  tea,  sold  and  delivered  by  the  - 
plaintiff  in  Dunkirk,  in  France,  with  a  knowledge  that 
It  waa  to  be  smuggled  into  England.  Yet  he  had  no 
concern  in  the  smugging,  but  sold  it  in  the  ordinary 
course  of  his  business.  The  contract  was  complete  by 
the  delivery  of  the  tea  at  the  place  of  sale.  But  I^ord 
Mansfield  said,  <<if  the  plaintiff  had  undertaken  to  send 
the  tea  into  England,  or  had  any  concern  in  running  it 
into  England,  he  would  have  be^n  an  offender  against  the 
laws  of  that  country.'*  That  is  a  very  strong  case  in  fa- 
vor of  the  rule,  that  political  taint  vitiates  a  contraet,  and 
oonctustve  to  shew  that  the  doctrine  of  in  statu  quo  i^ 
inapplieable.  If  the  defendant  might  in  such  ease  be  de- 
prived of  this  answer  to  the  action,  unless  he  would  restore 
to  the  plaintiff  what  he  had  received,  the  rule  would  be 
inefficient,  and  the  defence  afibrded  by  it  valueless.  If  in 
an  action  for  money  had  and  received,  the  deferiilant  was 
i^mpelled  to  pay  the  plaintiff  ao  much  money  as  in  moral 
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justice  he  should  account  for,  before  he  could  allege  po* 
litical  taint,  the  principle  of  the  rule  would  be  disregarded, 
and  the  reason  of  it,  which  19  the  discouragement  of  such 
contracts,  would  not  be  subserved.     In  Hatoson  v.  Han- 

•^    ■  coak^  before  cited,  no  eflfort  was  made  to  prevent  the  de- 

fence because  the  defendant  did   not  oflfer  to  pay  the  mo- 

a4Dallaf269.  nev.  In  Mitchell  V,  Smithj^  it  was  objected  that  the 
defendant  could  pot  be  relieved,  because  he  had  received 
the  possession  of  tbe  lands.  The  Court  disregarded  the 
objection,  and  declai^d  the  contract  void.  I  lay  it  down 
as  a  general  proposition,  that  the  doctrine  of  statu  quo 
does  not  apply  to  a  contract  void  in  its  inception  for  ille- 
gality, but  only  to  one,  which  by  some  post  factum  cir- 
cumstance becomes  so;  as  if,  on  a  breach  of  contract  by 
the  vendor,  the  vendee  elect  to  disaffirm,  where  it  lias 
been  executed  by  him  either  in  the  whole  or  in  part,  he 
must  offer  to  place  the  vendor  in  statu  quo  before  he  can 
recover  back  the  money  he  has  paid.  And  the  cases  cited 
by  the  plaintiff  are  all  of  that  character. 

For  the  plaintiff  it  has  been  argued,  that  admitting  the 
contract  once  to  have  been  impure,  it  has  been  purged- by 
its  recognition  by  the  officers  of  government  There  is 
nothing  in  the  record  which  shews  this  to  be  the  fact;  but 
we  will  suppose  it  to  be  so,  with  a  view  to  test  the  force  of 
the  argument.  The  recognition  by  the  government,  of 
the  purchases  at  these  sales,  can  have  no  influence  in  de* 
termining  whether  the  purposes  of  the  association  were 
impolitic.  The  policy  of  the  government  was  declared 
by  an  act  of  the  legislative  department,  and  is  not  subject 
to  the  control  of  either  of  the  other  departments;  the  sub- 
ject being  one  exclusively  within  £he  control  and  superin- 
tendance  of  Congress.  Let  it  be  supposed  that  Congress 
had  the  sagacity  to  discover  that  its  policy  was  unwise, 
and  the  patriotism  to  denounce  it;  would  such  an  act  ope- 
rate an  ablution  of  all  the  contracts  of  the  company  which 
were  affected  by  the  political  sta^n?  I  apprehend  not  If 
the  contract  was  illegal  when  entered  into,  it  is  beyond 
governmental  and  legislative  competency,  so  far  as  third 
persons  are  concerned,  to  give  to  it  validity.  That  such 
was  the  case  with  the  contract  we  are  considering  is  alrea- 
dy shewn. 

It  is  further  argued,  that  before  we  determine  that  the 
contract  is  illegal,  we  must  believe  that  the  acts  of  Con-  • 
gress  under  which  the  lands  were  sold,  were  dictated  by 
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a  wise  policy.     I  cannot  persuade  myself  that  it  would  be 
proper  for  tbe  judiciary  to  refuse  to  give  effect  to  a.le&;ii»la^ 
five  act,  because  it  did  not  seem  to  be  the  result  of  wis- 
dom.    Such  a  power  in  the  judiciary  places  it  above  tbe 
legislature,  and  gives  to  it,  if  I  may  so  speak,  political 
omnipotence;  it  is  a  power  by  no  means  invidious,  and 
one  which  I  shall  take  pleasure  at  all  times  in  repudiating. 
It  belongs  exclusively  to  Congress  to  legislate  upon  mea* 
sures  which  affect   the  Union,  and   its  acts,  within  the 
legitimate  scope  of  its  powers,  are  not  subject  to  revision 
by  any  other  authority.     Least  by  what  I  have  said  it  be 
supposed  that  I  consider  the  method  of  disposing  of  the 
United  States'  lands  as  exp<*«dient,  I  take  occasion  to  say, 
that  I  view  the  system  as  unwise  in  theory  and  ruinous  in 
practice.     As  ordinary  foresight  might  have  anticipated, 
«the  government  has  not  in  most  cases,  received  exceeding 
one  half  the  sum  which  the  settler  has  had  to  pay  for  a 
home;  the  other  half  has  been  paid  to  the  speculator.     As 
fondness  for  gain  is  natural,  and  the  land  market  has  pro- 
mised  such  an  exorbitant  increase,  as  well  the  charita- 
ble and  benevolent,  as  the  unfeeling  monster  who  looks  at 
bis  fpld  as  the  hope  of  his  happiness,  have  engaged  in  the 
scheme  of  speculation. 

Having  discussed  all  the  points  deemed  material  to  be 
noticed,  and  having  shewn  that  the  bond  of  Caller  is  affectr 
ed  with  political  taint,  it  remains  only  to  shew  that  Meg- 
gison's  bond  is  subject  to  the  same  objection.  Meggi- 
8on  was  not  a  member  of  the  company,  but  agreed  with 
May  not  to  bid  at  the  government  sale,  on  condition  that 
the  company  would  purchase  and  sell  to  him,  two  quarter 
sections  of  land,  at  two  dollars  per  acre  advance.  The  com- 
pany recognized  the  contract  as  to  one  quarter,  and  refused 
as  to  the  other;  it  was  sold  at  the  company  sale,  and  Meggi- 
son  became  the  purchaser.  The  contract  with  May,  and 
which  the  company  adopted  in  part,  was  against  the  poli- 
cy of  the  law;  its  c^ect  being  to  do  away  competition,  by 
a  renunciation  by  Meggison,  of  his  right  to  bid.  If  the 
consideration  of  Meggison's  bond  was  the  eleven  dollar 
purchase  alone,  I  should  be  inclined  to  sustain  it,  on  the 
ground  that  it  would  be  founded  on  a  consideration  dis- 
connected with  the  company  purchase,  and  therefore  free 
from  political  taint  But  the  two  purchases  by  Meggison, 
constitute  parts  of  one  entire  contract,  for  which  bonds 
were  given  for  the  purchase  money,  without  distinguish- 
ing the  amov)pt  of  each.     I  have  no  hesitancy  in  detennin- 
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Juj:Ti«».    ingthat  his  bond  is  void;  because  the  eotitract,  being  ille- 
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ga]  in  part)  as  against  policy ^  it  is  void  for  the  whole.  ' 
I  am  accordingly  of  opinion^  that  the  judgments  should 


CaUer.       be  afl5rmed.  * 


Ex^VmoJ.      By  JUDGE  CRENSHAW.    I  am  glad  that  these 

mfc^"*    cases  which  have  been  pending  for  years,  and  which  have 

PI.  396.  1 T.  caused  much  excitement  and  expectation  in  our  southern 

Bep.aoi.       community,  and  on  the  principles  involved  in  which,  it  is 

said  that  immense  sums  are  yet  depending,  are  now,  after 

three  solemn  arguments,  to  be  decided  and  set  at  rest 

forever. 

In  the  progress  of  the  argument,  at  every  stage  of  the 
proceeding,  my  first  opinion  has  been  strengthened  and 
confirmed  in  the  conviction  of  my  own  mind;  and  though 
it  is  my  misfortune  on  the  most  material  points  to  difler 
from  a  majority  of  the  Court,  yet  I  have  the  consoling  re- 
flection that  my  opinion  is  the  result  ot  much  deliberation, 
and  as  t  believe,  is  well  sustained  by  the  rules  of  law  and 
the  principles  of  justice. 

It  appears  that  in  the  Court  below,  the  judgments  on 
the  demurrer  to  the  evidence  were  in  favor  of  the  defen- 
dants, and  who  are  also  defendants  in  this  Court. 

The  facts  of  the  cases  are  spread  upon  the  record,  and 
ad  far  as  they  have  been  refered  to  in  the  opinion  pro- 
nounced by  a  majority  of  the  Court,  they  have  been  cor* 
rectly  recited;  it  is  therefore  unnecessary  for  me  again  to 
repeat  them.  I  shall  only  take  notice  of  those  positions 
and  legal  deductions  in  which  I  am  Constrained  to  dissent 
from  the  judgment  of  the  Court;  for  to  some  of  them  I 
yield  my  most  hearty  concurrence. 

It  is  said  that  the  original  object  of  the  land  company  be* 
ing  to  destroy  competition  at  the  land  sale,  and  to  buy  the 
public  lands  at  an  under  value,  or  at  the  minimum  price 
fixed  by  law,  was  against  public  policy  and  therefore  void. 
If  this  rule  be  generally  correct,  yet  it  is  at  least  ques- 
tionable whether  the  peculiar  circumstances  of  the  cased 
at  bar  do  not  form  an  exception  to  the  rule.  Could  it  be 
against  public  policy  for  the  people  to  procure  lands  and 
a  home  in  the  wilderness  of  Alabama  on  the  best  and 

rteapest  possible  terms?    Will  it  be  contended  that  an 

■  ■  — ■  —  -  -  .... 

*  N«TE.^By  Ju6ge  CoHicT.  Shiee  the  detcrmiimtioB  of  thett  msm,  Am 
Supreme  Court  of  Uie  United  States,  in  two  cases.  Reported  in  4.  Peter* 
Rep.  have  fully  tnstaiaed  the  view  taken  in  tMs  opinion  of  the  case  <C 
AnmCroag  t*  Tolev* 
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obnoxious  law,  a  law  which  brought  the  goyemment  as  a 
graod  speculator  into  the  land  market,  and  which  in  effect 
wrung  from  the  citizens  exorbitant  sums  for  a  very  inad- 
equate consideration;  a  law  which  ol  itself  was  directly 
in  the  teeth  of  sound  policy,  is  to  be  regarded  with  the 
same  reverence  which  is  due  to  those  wise  regulations,  the 
salutary  effects  of  which  on  die  happiness  of  society,  have 
been  sanctioned  by  long  experience?  It  is  an  unusual 
course  for  a  nation  to  pursue  in  disposing  of  its  domain  to 
its  citizens  by  selling  it  to  the  hiehest  bidder  at  public  auc- 
tion ;  and  at  least  in  this  State,  has  been  oppressive  to  all,  and 
entailed  irretrievable  ruin  on  many,  by  loading  the  wl^ole 
community  with  an  immense  land  debt  During  the  ex- 
istence of  such  a  law,  it  is  difficult  to  believe  that  any  com- 
bination of  the  people  for  the  purpose  of  buying  the  public 
lands  at  a  fair  and  reasonable  price  was  against  public  poli- 
cy. But  suppose  such  combination  of  individuals  with  such 
an  object  in  view,  forms  no  exception  to  die  general  rule, 
and  further  suppose  that  some  members  of  the  company 
joined  mainly  with  a  view  to  speculation;  it  is  yet  main** 
tainable  on  principles  of  law  and  reason^  that  the  pur- 
chasers at  the  sale  by  the  company,  cannot  refer  back  to 
the  mode  of  acquisition  or  circumstances  under  which  the 
company  acquired  the  land  from  the  United  States,  in 
order  to  avoid  their  contract  with  the  company. 

The  United  States  voluntarily  sold  the  land  to  the  com-< 
paiiy.  If  the  combination  on  the  part  of  the  company 
was  unlawful,  and  vitiated  their  purchase,  the  United 
States  might  have  complained  and  set  it  aside;  but  with  a 
knowledge  of  all  the  circumstances,  through  their  agent^ 
the  Register,  they  acquiesced  in  the  proceedings  of  die 
company,  and  confirmed  the  sale  by  receiving  part  pay- 
ment and  granting  certificates  to  them;  with  their  eyes  open 
they  confirmed  a  contract  which  otherwise  might  have 
been  avoided;  and  thus  made  it  good  and  lawful,  and  vest- 
ed in  the  company  an  exclusive  ri^t  to  the  land.  And  all 
the  authorides  support  the  posidon,  that  if  one  party  know 
of  the  imposition  practised,  or  attempted  to  be  practised 
by  the  other  party,  and  if  instead  of  rescinding,  he  pro- 
ceed to  a  completion  of  the  contract,  this  amounts  to  a 
waiver  or  extinguishment  of  the  imposition,  and  renders 
the  contract  lawful  and  binding.  It  must  then  be  con- 
ceded on  all  hands,  that  the  company,  by  their  purchase 
jrom  the  United  States,  became  the  legal  owners  of  the 
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land,  and  had  a  right  to  sell  and  diapoee  of  it  on  any 
terms  they  pleased. 

As  to  the  case  of  Meggison,  he  was  not  a  member  of  the 
company,  and  cannot  possibly  have^  any  thing  to  do  with 
the  mode  or  manner  in  which  the  company  acquired  their 
right  to  the  land.  He  claims  directly  from  the  company, 
who  being  the  rishtful  owners  when  they  sold  to  him, 
he  cannot  refer  back  to  the  conduct  of  the  company 
previous  to  their  purchase  from  the  United  States^  in 
order  to  avoid  payment  of  his  purchase  from  the  com- 
pany. To  me  the  doctrine  does  seem  preposterous,  and 
not  sustained  by  law,  that  after  Meggison  had  purchas- 
ed land  from  the  company,  and  with  a  full  knowledge  of 
the  imposition,  if  any  had  been  practised,  gave  his  note 
for  payment,  received  title,  and  has  since  sold  the  land,  he 
should  now  be  permitted  to  avoid  payment,  by  a  reference 
back  to  any  circumstance  attending  the  original  acquisi- 
tion from  the  United  States.  He  has  got  the  land  which 
was  unquestionably  the  property  of  the  company;  and 
does  not  justice  require,  and  will  not  the  law  compel 
him  to  pay  the  price  of  his  purchase  to  the  company  who 
were  the  rightful  owners.  But  it  is  here  objected  that  May, 
a  member  and  agent  of  the  company,  agreed  with  Meg- 
gison that  he  sh<  mid  have  the  land  at  an  advance  of  two 
dollars.  It  will  be  recollected  that  afterwards,  by  a  vote 
of  the  company,  he  actually  got  one  quarter  section  on 
those  terms:  but  the  company  disavowing  the  authority 
of  May  to  make  the  agreement,  the  other  quarter  was 
sold  to  Meggison  at  auction  for  eleven  dollars  per  acre, 
but  instead  of  then  annulling  his  contract,  with  a  know- 
ledge of  all  the  circumstances,  he  proceeded  to  its  confir- 
mation by  receiving  titles  from  the  company,  and  giving 
his  note  for  the  purchase,  and  which  is  the  ground  of  the 
present  action. 

I  will  admit,  pro  hae  vice^  that  May  was  authorized  by 
the  company  to  make  the  agreement  with  Meggison;  yet 
it  seems  that  he  placed  no  reliance  on  that  agreement;  for 
his  subsequent  conduct  in  purchasing  the  land  at  eleven 
dollars,  giving  his  note  and  receiving  titles  with  a  know- 
ledge of  all  the  circumstances,  is  conclusive  evidence  that 
he  had  abandoned  May's  agreement,  and  treated  it  as  a 
nullity,  if  any  such  ever  existed.  And  in  any  point  of 
riew,  I  hold  it  as  absolutely  necessary,  that  Meggison 
should  have  offered  a  restoration  of  the  land  to  the  com- 
j)any,  and  to  have  placed  them  in  statu  quo,  before  he 
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could  set  up  such  a  defence  to  defeat  a  recovery  on  the  jitlt  u». 
note.  It  can  make  no  diffisrence  whether  Mefrgison  is 
«uiog  for  a  recission  of  the  oontract^or  whether  the  plain* 
tiffs  are  suing  to  recover  the  purehaite  money.  In  either 
caae  the  some  principle  of  law  and  justice  appHea.  In 
either  case,  before  Meggison-  could  succeed)  be  should 
place  or  offer  to  place  the  company  in  the  same  condition 
in  whidi  they  stood  before  they  sold  him  the  land. 

As  to  the  case  of  Caller^  the  same  reasons  which  «reato 
a  liability  on  Meggison,  make  him  equally  liable,  though 
he  was  a  member  of  the  company.  If  the  company,  by 
virtue  of  their  purchase  from  the  United  States,  became 
the  true  owners  of  the  land,  Caller  cannot  refer  back  to 
the  mode  of  acquisition  from  the  United  States,  in  order 
to  avoid  payment  for  his  purchase.  The  taint  of  the  ori* 
ginal  transaction  was  cured  or  removed  by  the  United  States 
consenting  to  the  sale  nndet  the  circumstances,  before  the 
company  resold  to  Caller:  nor  can  it  be  readily  perceived 
by  what  rule  of  law  or  logic,  the  original  taint  under 
these  circumstances,  can  be  extended  ,to  vitiate  his  con^ 
tract,  and  to  defeat  a  recovery  of  the  purchase  money. 
The  rule  in  pari  dtHdo  melior  est  conditio  defendenti^ 
cannot  aid  him.  Though  he  was  a  member  of  the  com- 
pany, and  a  party  to  the  (yrignal  combination,  yet  all  the 
unlawfulness  of  that  oombination  having  been  done  away 
by  the  act  of  the  United  States  in  confirming  the  sale  and 
granting  certificates  to  the  company,  at  the  time  of  his 
purchase  there  was  no  remaining  guik  in  the  first  trans* 
aetion  or  purchase  from  the  Unit^  States  which  could 
extend  to  or  vitiate  tlie  company's  sale  to  him.  If  he, 
with  a  knowledge  of  all  the  material  circumstances,  still 
proceeded  to  bid  for  the  land,  to  buy  it,  to  receive  titles  and 
dve  his  note,  surely  he  ought  now  to  be  held  to  his  bargain, 
[f  Caller  was  lafterwards  cheated  .by  the  master  spirits 
of  the  association  in  a  division  of  the  profits  by  the  A. 
B.  C.  scheme,  or  other  artifice,  this  happened  after  the 
sale  by  the  company  to  Caller,  and  cannot  affect  the  vali- 
dity of  the  note  he  had  given  for  the  land.  After  he  dis- 
covered the  fraud,  if  any,  he  acquiesced,  and  cannot  now 
complain,  and  ought  to  be  compelled  to  pay  the  price  he 
agreed  to  give  for  his  land. 

If  the  defence  insisted  on  were  legal  and  available,  it 
surely  comes  with  a  bad  grace  from  CcUer,  who  is  said  to 
be  equally  guilty  with  the  other  members  of  the  compa- 
*  ny  in  thealleged  nefarious  transaction. 


ft 


CarringtoD 

V. 

Caller. 


«Bo«rdmaB 
T.  Gore  6b 
Williams, 
1  Stewart 
617. 


CASES  DETERMINED  IN  THE 

But  how  these  men,  whether  members  of  the  company 
or  not,  are  to  be  excused  fVom  the  obligation  of  contracts 
fairly  made,  with  a  knowledge  of  all  the  circumstances, 
and  that  too  consistently  with  the  rules  of  law  and  the 
principles  of  justice,  I  have  not  capacity  to  comprehend. 
If  they  have  received  a  valuable  consideration  from 
the  land  company,  and  surely  they  have,  is  it  just,  and  is 
it  not  a  dangerous  doctrine  to  establish,  that  though  they 
are  permitted  to  retain  the  consideration,  yet  they  shad  be 
excused  from  paying  the  purchase  money? 

In  support  of  my  opinion  vide  4  Co  wen,  11  th  Wheaton, 
and  the  references  contained  in  the  brief  of  counsel.  I  how- 
ever respectfully  submit  to  the  judgment  of  a  majority  of 
the  Court,  and  rejoice  that  this  long  agitated  question  is  at 
last  decided  and  put  at  rest,  I  hope  forever. 

By  JUDGE  WHITE.    As  these  cases,  in  my  opinion, 
depend  essentially  on  the  same  principles,  I  shall  consider 
them  together.    The  pleas  which  went  to  the  delivery  of 
the  notes,  and  the  filling  of  the  blanks  with  the  names  <^ 
the  payees,  having  in  effect  been  disposed  of  by  a  case  here- 
tofore decided,^  it  only  remains  to  consider  of  the  questions 
which  arise  under  the  pleas  of  fraud.     In  the  year  1819, 
at  the  land  sales  in  St.  Stephens,  there  was  a  company 
formed,  the  object  of  which  was  to  secure  a  large  quanti- 
ty of  land  to  themselves,  at  as  small  a  price  as  possible. 
Some  wished  to  secure  their  own  settlements  and  others  to 
be  profited  by  a  resale  of  the  lands  bought     To  effect  this 
object,  and  attain  the  full  purposes  of  the  association,  they 
resolved  to  put  down  competition.     Hence  the  hopes  and 
fears  of  many  attending  the  sales  were  appealed  to,  with 
a  view  to  influence  them  to  join  the  company.     On  the 
one  hand,  they  were  flattered  with  the  hopes  of  getting 
lands  by  connecting  themselves  with  the  company,  at  a  low- 
er price  than  from  the  government,  and  on  the  other,  when 
it  was  known  that  particular  persons  wished  to  buy  particu- 
lar tracts  including  their  improvements,  they  were  threaten- 
ed with  the  combmed  wealth  and  po;wer  of  the  association, 
in  bidding  against  them.     These  resorts,  as  might  be  ex- 
pected, were  effectual  to  a  great  extent,  though  some  held 
out  to  the  last  and  would  not  join.     Meggison  was  of  this 
number.     But  to  induce  him  not  to  bid,  he  was  promised 
two  quarter  sections  which  he  wanted,  at  an  advance  upon 
government  price  of  two  dollars  per  acre.     The  business 
of  the  company  was  managed  by  a  committee^  and  one  oT 
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its  fundamental  articles  was,  that  none  but  land  buyers    juLTiftto. 
should  join,  each  one  of  whom  should  advance  one  thou-  V-^'^V"^-^ 
sand  dollars.     The  company  bought  a  great  quantity  of    CarrmgUm 
land,  which  they  soon  after  resold  at  public  sale,  to  the       CaBer. 

highest  bidder,  requiring  from  the  purchasers  one  fourth  — 

down,  and  their  notes  tor  the  balance  payable  in  four  years. 
To  effect  a  distribution  of  these  notes,  the  names  of  the 
payees  were  left  blank,  and  afterwards  filled  by  allotment 
Meggison  claimed  two  quarter  sections,  in  conformity  to  a 
contract  made  with  May,  one  of  the  company:  but  the 
committee  disclaimed  his  authority,  and  would  not  ratify 
the  contract  to  the  full  extent  They  however,  let  him 
have  one  quarter  section  of  the  least  value,  at  the  advance 
agreed  on,  and  sold  him  the  other  at  eleven  dollars,  for 
part  of  the  price  of  which,  the  note  sued  on  was  given.  It 
appears  that  Caller  was  a  member  of  the  company  who 
sold  him  land  at  their  sale,  and  took  the  note  which  is  the 
foundation  of  the  action  against  him  for  part  of  the  pur- 
chase money.  The  testimony  of  Colonel  Darrington 
shews,  that  the  names  of  fictitious  persons,  and  of  those  who 
were  not  land  buyers,  were  put  in  aa  stockholders,  contra- 
ry to  the  stipulations  of  the  articles  of  association.  These 
are  the  material  facts,  extracted  from  the  vast  mass  of  testi- 
mony given.  The  evidence  wfts  demurred  to,  and  a  judg- 
ment pro  forma  rendered  for  the  defendants.  To  reverse 
which,  writs  of  error  are  now  prosecuted. 

The  first  question  which  arises  is,  whether  this  associ- 
ation was  contrary  to  public  policy?  In  examining  this 
point,  I  do  not  deem  it  necessary  to  inquire  into  the  expe- 
diency or  inexpediency  of  selling  the  lands  of  the  United 
States,  upon  credit  If  the  association  tended  to  thwart 
the  object  of  the  laws  upon  that  subject,  it  may  be  admit- 
ted to  have  been  contrary  to  public  policy,  however  dele- 
terious the  laws  themselves  may  have  proven  to  the  com- 
munity. What  then  was  the  object  of  these  laws?  Evi- 
dently as  I  conceive,  not  only  to  secure  to  the  government 
the  minimum  price,  but  also  whatever  the  lands  would 
command  at  public  sale  on  the  terms  of  credit  proposed, 
and  under  the  full  operation  of  fiair  competition.  But  this 
combination  had  a  direct  tendency  to  put  down  such  com- 
petition, and  thus  far  was  contrary  to  the  policy  of  the 
statutes,  and  a  fraud  upon  the  rights  of  the  United  States. 
They  then  could  have  disaffirmed  the  sale,  and  declared 
it  void,  and  they  had  a  full  opportunity  of  doing  this. 
For  the  evidence  shows  that  all  these  transactions  were 
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known  to  tiieir  agent,  tiie  Renster,  who,  notwitfastandia^ 
his  knowledge  and  arowed  disapprobation  of  the  condu^ 
of  the  company,  proceeded  to  sanction  the  sale  by  issatng 
certificates.  After  this,  the  government  could  not  com- 
plain, and  the  simple  question  presented  for  our  conside- 
ration, is,  whether  these  lands  thus  acquired  l^  a  fraud 
upon  the  United  States,  but  which  they  have  waiTed, 
could  be  afterwards  sold,  without  such  sales  being  con- 
taminated by  the  taint  of  the  original  tr&nsaction.  I  ad- 
mit if  it  were  an  attempt  on  ti^  part  of  the  plaintiSs 
to  establish  a.  claim  asainst  the  ddendants,  which  would 
require  them  to  go  mto  that  transaction,  and  it  were 
immoral  or'  contrary  to  public  policy,  the  Courts  would 
refuse  their  aid,  and  they  could  not  recover.  But  if 
on  the  contrary,  the  notes  which  are  the  foundation  of 
the  present  actions,  are  so  disconnected  with,  and  separa- 
ted from  the  original  sale,  as  to  be  sustained  by  a  new  and 
different  consideration,  then  the  actions  will  lie,  and  the 
judgments  below  should  be  reversed.  All  will  concede 
that  Courts  of  justice  will  not  open  their  forums  to  en- 
force contracts  which  are  illegal,  immoral,  prohibited  or 
contrary  to  public  policy.  For  to  do  this  would  be  to  sanc- 
tion by  law,  what  the  law  itself  forbids.  This  principle, 
diough  it  approves  itself  to  the  good  sense  of  all,  and  ap- 
pears simple  in  its  character,  is  nevertheless,  as  observed 
by  Chief  Justice  Marshall  in  the  case  cited  in  Itth  Whea- 
ton,  sometimes  difficult  of  application ;  and  Courts  diould 
take  care  whilst  they  observe,  not  to  pervert  or  abuse  it.  It 
might  be  urged  that  it  would  tend  to  discourage  immoral  and 
fraudulent  contracts,  to  restrict  the  subsequent  sale  of  arti- 
cles so  purchased,  by  prohibiting  the  recovery  of  the  con- 
sideration for  which  they  should  be  sold.  But  it  is  mani- 
fest this  would  be  throwing  unwholesome  restraints  up<m 
commerce,  and  in  many  instances  furnishing  facilities  to 
frauds  by  the  very  means  employed  to  prevent  them. 
There  must  then  be  some  rule,  which  at  once  guides  the- 
application  of  the  principle  to  salutary  purposes,  and  pre- 
vents its  pervertion.  In  the  case  of  Simpson  v.  BlosSj  •  it 
is  said  <<that  the  test,  whether  a  demand  connected  with  an 
illegal  transaction  is  capable  of  being  enforced  at  law,  is 
whether  the  plaintiff  requires  any  aid  from  the  ille|^ 
transaction  to  establish  his  claim."  The  doctrine  of  tWs 
case  is  to  be  found  in  other  books  of  high  authority,  and 
seems  to  my  mind,  to  strike  the  safe  and  sensible  medium 
between  the  two  extremes.     Then  the  whole  case,  as  be- 
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fore  hifltnuatedy  resolves  itself  into  this  inquiry,  whether 
the  consideration  of  the  notes  in  these  actions,  are  so  sepa- 
rated from  the  original  transaction,  as  to  require  no  aid 
from  that  transaction  to  enforce  their  collection?     It  is  ad- 
mitted they  were  given  for  the  purchase  money  of  the 
knd,  sold  by  the  company  at  the  second  sale.     But  it  is 
contended  that  as  this  second  sale  was  contemplated  by, 
and  provided  for,  in  the  articles  of  association,  it  must  be 
viewed  as  part  of  one  and  the  same  transaction.     If  this 
be  so,  all  who  purchased  at  that  sale  couU  avoid   theif 
contracts,  and  Meggison  must  be  released  aawell  as  Caller. 
It  becomes  important  then,  that  this  position  should  be 
well  considered.  This  single  circumstance,  that  one  agree- 
ment provides  that  another  should  be  made,  cannot  of 
itself  so  contaminate  the  second  contract  that  it  should  not 
be  sustained.     Por  if  such  a  provision  in  the  original  ar- 
ticles of  association  would  have  extended  to  the  first  sale 
made  by  the  company,  it  would  equally  have  affected  any 
other  distant  and  more  remote  dispositions  of  the  proceeds 
of  the  sale,  which  such  articles  might  have  provided  for. 
Suppose  for  example,  they  had  provided  that  the  lands 
should  be  sold,  the  purchase  money  laid  out  in  a  steam 
boat,  to  be  plied  between  certain  ports  for  a  number  of 
yea^TSy  and  the  profits  then  divided.  Would  not  the  princi- 
ple contended  for  prove,  that  as  all  these  transactions  were 
provided  for  in  the  first  agreement,  every  contract  made 
in  pursuance  of  such  provisions,  could  be  avoided  by  rea- 
son of  the  impolicy  of  the  first  arrangement  out  of  which 
they  grew;  and  that  too,  notwi^tanding  there  might  be 
new  and  distinct  considerations  for  the  support  of  each? 
This,  it  appears  to  me,  is  the  length  to  which  the  argument 
would  carry  us,  and  it  evidently  leads  to  consequences  too 
wild  and  detrimental,  to  be  seriously  contended  for  by 
any.      Should  it  be  said  that  the  notes  given  for  the  pur- 
chase money  at  the  second  sale  shall  not  be  collected,  be- 
cause the  proceeds  were  to  be  divided  between  the  parties 
to  the  unlawful  combination;  then,   although  the  United 
States,  who  alone  were  injured  by  this  combination,  waiv- 
ed the  fraud  practised  upon  their  rights  by  confirming 
the  sale  and  conveying  a  title,  the  purchasers  could  not 
sell  again  for  their  own  emolument,  but  must  hold  the 
land  without  the  power  of  alienation.     In  ti^  cases  cited 
by  the  defendant's  counsel,  from  6th,  Sth,  and  ISth  John- 
son, it  ivas  laid  down  that  if  two  persons  agree,  that  but  one 
ahall  bid  at  a  sale  by  auction,  with  an  understanding  that 
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the  peraon  not  bidding  should  share  the  profits  of  the  pur- 
chase. Courts  will  not  enforce  the  contract.  The  reason 
of  this  is  obvious,  for  in  the  first  place  there  was  no  consi- 
deration to  support  the  contract,  and  in  the  next  place  it 
could  not  be  enforced  without  going  directly  into  the  im- 
politic transaction.  But  to  make  these  cases  parallel  with 
those  now  under  consideration,  we  will  suppose  that  the 
bidders  at  the  auction  sale  had  made  a  further  stipulation, 
that  the  articles,  bought  should  be  resold  to  third  persons 
for  their  common  benefit,  that  at  such  second  sale  notes 
were  taken  and  sued  on-,  and  the  defendants  resisted  a  re- 
covery on  the  ground  of  the  fraud  committed  on  the  rights 
of  the  owners  of  the  property  sold  at  auction.  Could  such 
a  defence  prevail,  especially  after  the  owners  had,  with  a 
full  knowledge  of  the  fraud,  sanctioned  the  sale  by  making 
a  title?  I  presume  it  could  not  But  let  us  more  direct- 
ly apply  the  test  before  referred  to,  as  laid  down  in  7th 
Taunton,  and  see  whether  these  notes  be  founded  on  the 
same  consideration  with  the  first  contract  For  if  they  be 
so  distinct  and  separate,  that  the  plaintiffs  could  prove 
their  consideration  without  deriving  aid  from  the  original 
agreen^ent,  they  may,  and  should  recover.  The  first  con- 
tract, though  it  provided  for  the  sale  which  produced  the 
consideration  of  the  notes  sued  on,  was  itself  evidently 
sustained  by  a  different  consideration.  Its  consideration 
was  the  money  advanced  by  the  stockholders;  that  of 
these  notes,  the  price  of  the  land  sold  by  the  company. 
The  undertaking  of  the  first  contract  was,  to  do  and  have 
done  certain  acts  for  the  benefit  of  all  concerned;  but 
the  notes  contain  a  promise  to  pay  money  to  the  persons 
to  whom  they  were  given.  There  is  both  a  difference  in 
the  consideration,  and  the  promise  or  undertaking  founded 
on  it  If  then,  aside  from  the  provisions  of  the  statute 
of  frauds,  n6  notes  had  been  given,  and  suits  had  been 
brought  to  recover  the  price  of  the  lan<l,  they  could  have 
been  sustained,  on  proof  of  a  sale  of  land  to  which  there 
was  a  good  title,  the  possession  thereof  by  the  purchas- 
ers, and  their  having  bid  it  off  upon  the  terms  proposed. 
And  if  they  who  sold  the  land,  had  transfered  their 
claim  in  the  purchase  money  to  the  plaintiffs,  the  names 
of  the  vendore  might  have  been  used  for  the  benefit  of 
those  really  interested.  Hence  it  is  apparent  that 'in  such 
a  state  of  things,  there  would  have  been  no  call  for  aid 
from  the  original  transaction.  Gow  on  Partnerahips,  « 
after  stating  several  cases  in  which  recoveries  could  not 
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be  had,  assigns  as  a  reason :  <'Uiat  in  all  those  eases  the  claim  •'ult  im. 
of  the  plaintiff  could  not  be  established  except  through 
the  illegal  contract'^  Then  I  should  sayir  on  the  supposi- 
tion that  this  association  was  contrary  to  sound  policy,  that 
if  one  of  the  parties  were  to  sue  to  enforce  its  execution, 
or  to  recover  the  money  advanced  to  carry  it  into  effect^ 
or  if  one  of  the  stockholders  were  to  claim  of  the  com- 
mittee their  proportion  of  the  profits,  they  would  be  com- 
pelled to  develope  the  original  agreement  itself,  to  get  at 
their  rights,  and  therefore  a  Court  would  not  aid  them. 
But  the  purchasers  having  entered  into  another  contract^ 
for  a  new  and  distinct  considoratioB^^it  would  be  carrying 
the  doctrine  to  an  unwarrantable  length  to  protect  them  in 
both  the  possession  of  the  land  they  bought,  and  the  price 
they  agreed  to  give  for  it,  merely  because  it  was  stipula^^ 
ted  in  the  articles  of  association  that  there  should  be  a  se<* 
cood  sale,  and  that  sale  did  take  place.  I  would  ask,  if 
the  seeond  sale  had  been  held  without  being  provided  for 
in  the  first  agreement,  and  notes  had  not  been  taken,  would 
not  the  proof,  in  an  action  for  the  purchase  money,  have 
been  the  same  as  under  the  existing  circumstances?  Where 
would  there  have  arisen  a  greater  necessity  to  derive  aid 
from  the  first  agreement  in  the  one  case  than  the  other?  I 
can  perceive  none.  Yet  it  is  virtually  admitted,  that  but 
for  the  articles  providing  for  the  second  sale,  recove- 
ries could  be  had.  This  is  said  to  be  the  fatal  link  which 
80  closely  binds  the  two  transactions  that  they  must  be 
considered  as  one  and  the  same.  But  furthermore,  these 
defendants  ask  in  effect  for  a  rescission  gf  the  contracts, 
contrary  to  the  consent,  and  without  the  default  of  the 
other  party,  and  for  their  own  exclusive  benefit  For 
they  hold  on  to  the  land  whilst  they  refuse  to  pay  its  price. 
This  is  so  manifestly  contrary  to  the  plainest  principles  of 
natural  justice  and  common  honesty,  that  it  would  certainly 
require  a  peculiar  concurrence  of  extraordinary  circumstan* 
ces,  and  a  stern  application  of  a  most  rigid  rule,  to  sustain 
such  a  defence.  And  it  is  even  ^id  that  Caller,  who  not 
only  enjoys  his  purchase,  but  for  ought  we  can  know  may 
have  reaped  a  rich  harvest  from  being  a  member  of  the  im*> 
'politic  association  complained  of,  is  fi*om  that  very  circum^ 
stance,  in  a  better  condition  than  Megglson  who  did  not 
belong  to  the  companv-  This  I  cannot  believe.  Courts  of 
justice  do  not  thus  directly  favor  a  particeps  criminis. 
It  is  only  where  the  party  claiming  of  them  has  to  re«- 
quire.aid  from  an  illegal  transaction,  thai  tiiey  escape  liaK 
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juLTiRso.     Bility;  and  as  that  is  not  necessary  in  the  present  cmeSf 
^<^^^Y^^^  Caller  is  equally  responsible  with  Meggison.  But  it  is  said 
Carrmgton    ^^^^^  Meggison  was  promised  by  May,  one  of  the  com* 
Ciller.       mittee,  that  if  he  would  not  bid  against  the  company  for 
■»■  certain  lands  which  he  wanted,  he  should  have  them  at 

two  dollars  advance  on  government  price;  that  in  con* 
sequence  of  this  arrangement  he  did  not  bid,  yet  the 
company  refused  to  let  him  have  any  but  the  least  valua* 
ble  quarter  upon  the  terms  proposed,  alleging  that  May 
was  not  authorized  by  them  to  make  such  contract.  He 
afterwards  bought  a  second  quarter  at  eleven  dollars  per 
acre,  and  gave  his  note,  which  is  the  foundation  of  the 
present  action.  It  is  not  material  to  inquire  whether 
May  was  authorized  to  make  the  alleged  contract  or  not. 
If  he  was,  and  it  was  supported  by  a  sufficient  considera- 
tion, Meggison  should  have  stood  upon  his  rights,  and 
insisted  on  its  performance.  This,  however,  be  did  not 
do,  but  gave  his  note,  which  was  a  virtual  abandonment  of 
his  first  contract  I  am  then  compelled  to  dissent  from  the 
Opinion  delivered  by  a  majority  of  the  Court,  and  say 
that  the  judgments  below  ou^t  to  be  reversed. 

Judgment  affirmed. 

Judge  Pebrt  concurred  with  Judge  Taylok, 

JuD<l£s  Lipscomb  and  Saffold,  not  sitting. 

'■        '  ■         «  mil.  .11  I  II        I     I  ..^ 

NoTjc. — Fertile  plamtiffs,  tiie  following  aBtboritiei  were  cited  To  shew 
that  pone  but  the  goTernmeot  could  complain,  4  Cowcn  744,'  5  J^a.  47, 
9  Uenn.  and  Mnnf  345,  S  Bibb  515.  That  the  ieeoiid  gale  eovM  not  be 
afl'ected  by  fraud,  Gow  105,  5  Taunton  tSK  4  John.  204,  7  Tanoton  246, 
1]  Wheaton258.  That  the  contract  cannot  be  rescinded  becauMthepIainn 
tiff  cannot  be  placed  in  ttete  «tro,  1  Term  Rep.  154,  S25»  5  East  449,  Hardin 
602, 4  Mass.  502. 3  Starkie  Et.  1646, 1614. 6  Munford  3C6, 1  N.  R.263.    That 

Sroceeding  to  complete  a  contract  after  rraud  is  dis^Tered,  ie  a  waiTer  of  it, 
Term  Rep.  990, 4  Esp.  264, 10  Wheaton  392, 3  Campbell  69. 
The  following  authorities  were  relied  on  for  the  defendants:  as  to  the 
insufficiency  of  the  delivery  of  the  notes:  1  John.  Cases  114,  12  John. 
Rep.  418, 10  Mass.  Rep.  456,  Mhi^'s  Alabama  Rep.  109.  As  to  the  aMeratloa 
•f  the  note  by  iillins  the  name*  nf  the  payees,  2  SCarfcie*s  £▼.  479,  480, 
19  John.  Rep.  391,  Bullers  N.  P.  267,  4  Cranch  60,  3  Am.  Dig.  183.  That 
the  contract  was  against  public  policy,  13  Johna.  Rep'.  112,  6  lb.  194,  Cowp. 
SO,  1  Comyn  on  Contracts  28, 96, 37,  I>oQclass  450,  .3  Term  Rep.  23,  551, 
Selwyn  N.  P.  130, 2  Caines  Rep.  147, 444.  That  the  notes  were  Toid  for  fraud, 
9  Caines  147,  8  John.  Rep.  253,  Powell  on  Contracts  176, 165.  That  money 
extorted  by  dvnss  of  goods^may  be  reootcfed  baekhi  assnmpsit,  2  StreBg^ 
)15« 
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Gates  v,  M<Dani«l  and  Spurun. 

1.  G.  haring  a  public  ferry  establiftbed  by  law,  M.  and  S.  built  a  bridM 
near  it,  withoaf  aatbonty,  and  saffered  all  persons  to  pass  free  of  tml; 
whereby  the  profits  of  the  ferry  were  lost.  Held,  that  it  was  a  violation 
of  the  rights  of  G.  and  thmt  equity  had  jurisdiction  to  restrain  M.  and  S. 
from  using  it,  except  for  their  own  families. 

%  As  to  what  constitutes  a  town,  within  the  meaning  of  the  statute  con- 
cerning ferries,  quaere. 

This  was  a  suit  in  equity,  tried  on  bill  and  answer  ia 
the  Circuit  Court  of  Covington  county,  at  October  term, 
1827. 

Samuel  Gates  had  filed  his  bill  in  March  1827,    charg- 
ing,  that  before  the  sale  of  the  public  lands  at  that  place  by 
the  United  States,  Thomas  M'Daniel  had  established  a 
ferry  on  the  Conecuh  river,  below  the  falls,  in  Covington 
county.     That  when  the  land  was  sold  by  the  govern- 
ment, it  was  purchased  by  several  persons  jointly,  among 
whom  were  the  complainant  and  defendants.     That  after 
the  purchase,  the  owners  applied  to  the  County  Court 
o{  Covington  county,  and  obtained  an  order  for  a  public 
ferry,  at  the  same  place  at  which  the  defendant,  M'Daniel, 
had  before  kept  his  ferry.     That  a  part  of  the  land  pur- 
chased was  laid  off  in  lots,  for  the  purpose  of  making  a 
town ;  that  the  whole  of  the  land  thus  distributed  into  lots 
was  divided  by  ballot  among  the  owners;  and  that  in  the 
division,  the  complainant  drew  the  lots  attached  to  the 
ferry;  that  before  the  drawing,  it  had  been  agreed,  that  n6 
ferry  should  be  kept  on  any  other  part  of  the  land.     He 
alleged,  that  after  the  division,  he  had  obtained  from  the 
County   Court  an  order  for  a  public  ferry  at  tiie  same 
place,  in  his  own  name.     He  further  charged,  that  not- 
withstanding this  agreement,  the  defendants  had  erected 
a  bridge  across  the  river  on  a  part  of  the  land  drawn  by 
them,  very  near  to  the  ferry,  on  which  all  persons  were 
permitted  to  cross,  on  foot,  on  horseback,  and  in  carriages, 
free  of  charge,  by  which  the  profits  of  the  ferry  were  en- 
tirely destroyed;  although  he  the  complainant  had  compli- 
ed with  the  law  in  keeping  a  good  boat  and  ferryman,  and 
kept  the  banks  in  good  order,  &c.     He  also  alleged,  that 
before  building  the  bridge,  M ^Daniel  had  made  an  appli- 
cation to  the  Uounty  Court,  for  authority  to  establish  ano- 
ther ferry  on  said  land,  which  had  been  refused.     Accord- 
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ing  to  the  prayer  of  the  bill,  an  injunction  had  been  grant'^ 
ed,  restraining  the  defendants  from  permitting  the  bridge 
to  be  used  for  any  other  purpose  than  the  convenience  of 
their  own  families. 

The  defendants,  by  their  answer,  admitted  the  allega- 
tions of  the  bill,  except  the  agreement  that  no  ferry  should 
be  established  other  than  the  one  which  had  been  previ- 
ously authorized,  which  they  denied.  They  also  denied 
that  the  banks  leading  to  the  complainant^s  ^rry  had  been 
put  in  good  order,  and  insisted  that  wagons  had  been 
compelled  to  unload  before  they  could  get  up  the  banks; 
and  that  the  complainant  himself  had,  in  same  instance^ 
used  the  bridge. 

On  the  hearing  in  the  Circuit  Court,  the  injunction  was 
dissoflved,  and  bill  dismissed  with  costs,  on  the  ground 
that  the  statute  prohibiting  the  establishment  of  ferries 
within  two  miles  of  a  ferry  already  established,  did  not 
embrace  bridges;  and  also  that  it  contained  an  exception 
as  to  ferries  at  or  near  a  town. 

The  complainant  appealed  from  this  decree,  and  insitted 
that  it  was  erroneous.  ,^ 

Shortridoe,  for  the  appellant  The  bridge  was  both 
a  public  and  private  nuisance.  It  was  a  public  nuisance, 
because  it  was  unauthorized  by  law,  and  it  obstructed  the 
Conecuh  river,  which  was  declared  by  statute  to  be,  be- 
low the  falls,  a  navigable  stream  and  public  hiehway .  <■  As 
a  public  nuisance,  it  was  liable  to  be  abated.  Its  erec- 
tion violated  a  penal  law,  ^  because  it  was  not  allowed  l^ 
the  County  Court;  and  this,  whether  the  stream  was  navi- 
gable or  not  It  was  a  private  nuisance,  because  it  de- 
stroyed the  profits  of  the  ferry  of  Gates,  the  complainant^ 
in  which  he  had  a  legal  vested  right  ^  Courts  of  Chance- 
ry will  restrain  the  injury  occasioned  by  a  nuisance,  on 
the  ground  that  it  is  better  to  preVent  the  injury,  than  to 
redress  it  afterwards.  ^  As  to  the  town,  none  was  ever 
incorporated  there,  and  judicially,  it  cannot  be  considered 
as  such. 

VANDEeRAAFF  and  Parsons,  for  the  defendants,  cited 
Co.  Lit  115,  10  Mass.  Rep.  71,  &c. 

Py  JUDGE  TAYLOR.    The  statute  of  1820,  section 
17  provides,  ^<that  no  public  ferry  shall  be  established 
within  less  than  two  miles  by  water,  of  any  ferry  already 
.established,  unless  on  any  river  at  or  witiiimtwo  miles  of 
jwiy  town."    And  by  th^  20th  sectioa  of  that  act,  it  i» 
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declared,  *'that  if  any  person  or  persons  shall  establish  a  v'JSJJ!?!^/ 
public  ferry  or  a  public  road,  toll-bridge,  ot  causeway,  ^^q^*^*^ 
contrary  to  the  provisions  of  this  act,  he  or  they  shall  y. 

forfeit  and  pay  five  hundred  dollars"  &c.  The  meaning  *''^?^jL!"^ 

of  this  last  section  clearly  is,  ii  a  toll-bridge  &c.  should         ^ 

be  established  without  an  order  of  Court,  then  the  for- 
feiture shall  be  incurred.  But  as  this  is  not  a  toll-bridge, 
it  does  not  come  within  the  words  of  the  statute,  which 
is  penal  and  must  be  strictly  construed. 

What  is  the  reason  that  persons  are  prohibited  from  es* 
tablishing  a  public  ferry  within  two  miles  of  another? 
Clearly  because  the  owner  of  the  first  has  entered  into 
onerous  engagements  when  he  obtained  the  order  to  es- 
tablish his  ferry.  He  has  became  bound  to  keep  good 
boats,  constant  attendance,  &c.  this  requires  that  he  should 
receive  compensation,  and  it  is  important  to  the  commu- 
nity that  he  should  observe  faithfully  the  engagements 
he  has  entered  into.  Unless  he  has  some  such  protection, 
his  ferry  will  become  profitless,  of  course  will  be  neg- 
lected, and  travellers  and  others  meet  with  great  delays. 
But  will  the  object  of  the  general  assembly  in  aflTording 
this  protection  be  defeated  by  the  erection  of  a  bridge 
within  the  prohibited  distance?  Certainly,  much  more 
efiectually  than  by  establishing  a  ferry.  It  is  said  though 
that  in  the  record,  there  is  some  showing  that  this  place 
came  within  the  exception,  as  there  was  a  town  where  this 
bridge  is  built  J  am  far  from  being  satisfied  that  there 
was  a  town  within  the  meaning  of  the  act;  but  it  is  a  suf- 
ficient reply  to  this  objection,  that  this  bridge  was  not  es- 
tablished by  order  of  the  County  Court 

Apart  from  all  statutory  provisions,  except  those  which 
relate  to  the  establishment  of  the  ferry,  I  am  decidedly  of* 
opinion  that  the  defendants  had  no  right  to  build  a  public 
bridge  within  the  inrmediate  vicinity  of  the  ferry,  calcu- 
lated to  destroy  the  profits  of  the  ferry.  The  complain- 
ant had  regularly  made  his  application  to  the  County 
Court,  entered  into  bond  as  the  law  directs,  and  was  lia- 
ble to  be  sued  on  that  l^ond  if  he  failed  to  comply  with 
its  conditions:  certainly  then  he  must  receive  the  protec- 
tion which  he  had  a  right  to  expect  when  he  gave  this 
bond,  and  without  which  it  will  not  be  in  his  power  to 
fulfil  its  conditions.  In  a  case  reported  in  1  Johnson's 
Chancery  Reports,  «  it  is  determined  that  <'an  injunction  «Page  eii, 
will  be  granted  to  secure  to  a  party  the  enjoyment  of  a  pri- 
Tilege  confered  by  statute,  of  which  he  is  in  the  actual  pos- 
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JULY  in».    session,  and  when  bis  leg^  title  is  not  put  in  doubt    A^ 

^^^y^^^^  when  a  turnpike  company,  incoi'porated  with  the  exclu- 

*.  sive  privilege  of  erecting  toll-gates  and  receiving  toll, 

H^Daoiel  ud  had  duly  opened,  and  established  the  road  with  gates,  &c. 

8|WMfii».      j^j  certain  per^ns  with  a  view  to  avoid  the  payment  of 

"  toll,  opened  a   by  road  near  their  turnpike,  and  kept  it 

open,  «t  their  own  expense,  for  the  use  of  the  public,  by 

which  travellers  were  enabled  to  avoid  passing  throu^ 

the  gates,  and  paying  toll  to  the  plaintiff;   the  Court 

i^ranted  a  perpetual  injunction  to  prevent  the  defendants 
rom  using  or  allowing  oth^s  to  use  such  road,  and 
•  See  alto  1     ordered  the  same  to  be  shut  up. «    This  case  is  so  pre* 
fi^ywood       ciaely  in  point,  that  it  is  needless  to  comment  upon  it. 

The  decree  of  the  Court  below  must  be  reversed;  and 
thU  Court  proceeding  to  render  such  decree  as  should 
have  been  rendered  below;  it  is  ordered,  adjudged,  and 
decreed,  that  the  injunction  be  reinstated  and  perpetu- 
ated, and  that  the  defendantB  pay  the  costs  of  the  suit 

Jupo£  Cbsvssaw,  not  sitting. 


4^. 


Cato  v.  Easley. 

* 

1.  A  paitf  may  it  seemi,  in  Cbaneery,  be  joined  as  defendant  for  por- 

poees  of  diteenrery  merd¥. 
^  Minors,  defendants  in  Cnaneery,  haying  been  admitted  to  make  foH 

defence  by  their  general  enardiaiK  the  revising;  Court  will  consider  the 

■anetion  given  to  such  moie  of  defence,  as  eqiuvalent  to  an  appointmeot 

of  a  guardinn  ad  Utem, 

3.  AvMnntary  settlement  in  favor  of  children,  set  aside  as/randulent, 
as  against  an  existing  creditor,  onder  the  circumstances. 

4.  The  statute  fixing  a  time  within  which  minors  can  impeach  a  decree 
rendered  against  tnem,  it  is  no  error  that  a  time  is  not  fixed  in  the  decree 
|br  that  purpose. 

In  a  bill  in  Chancery  filed  in  1824,  by  Roderick  Eks^ 
ley  in  the  Washington  Circuit  Court,  i^nst  Lewis  Cato, 
the  following  facts  were  charged,  vie:  That  one  Wycbe 
Cato  died  intestate,  leaving  his  widow,  Martha  Cato, 
and  four  children,  Burrell,  Feraby,  Franklin  and  Green, 
who  were  minors;  that  he  left  a  considerable  real  and 
personal  estate;  that  Lewis  Cato  administered;  that  at  a 
sale  in  July  1817,  of  a  part  of  the  property,  the  widow 
purchased  to  the  amount  of  S773  12,  and  gave  her  note  to 
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tiie  administrator  for  that  amoQiit,  payable  in  six  monthsy  ^  rovtMf. 
which  the  complainant  signed  as  her  securrty,  because  as 
he  alleged,  -fhere  yet  remained  property  in  the  hands  of 
the  administrator  undi^ded,  her  portion  of  which  would 
be  sufficient  to  satisfy  the  debt  due  by  her^  as  he  believed; 
that  by  a  distribution  of  the  property,  she  received 
among  other  things  two  slaves,  Kodah  and  Sarah,  which 
Lewis  Cato,  the  administrator,  delivered  to  her;  that 
she  afterwards  intermarried  with  one  J.  H.  Irons,  but 
before  so  doing,  she,  by  a  voluntary  deed,  conveyed  the 
negroes,  together  with  other  piroperty,  to  the  four  children; 
that  afterwards  she  died,  and  after  her  death,  Lewis  Cato, 
as  guardian  of  the  children,  took  possession  of  the  two 
slaves,  Rodah  and  Sarah,  for  their  benefit  He  further 
charged,  that  after  the  lapse  of  a  considerable  time,  in  April 
1821,  Cato,  as  administrator,  brought  suit  against  him  on  the 
note,  and  Uiat  he  recovered  in  Marengo  Circuit  Court,  in 
April  1 8i^2,  judgment  against  the  complainant,  for  $998  50 
debt^  $28  77  damages  and  costs;  that  complainant  believing 
the  claim  unjust,  resisted  it,  and  obtained  ati  injunction  to 
stay  the  collection  of  it,  but  was  compelled  to  pay  fer  the 
debt,  interest,  damages  and  all  costs  9858  31,  as  shewn  by 
documents  exhibited.  IThe  bill  alleges,  that  the  convey- 
ance of  the  two  negroes  and  other  property  by  Martha 
Cato  to  her  children,  made  when  she  owed  the  note  to  the 
estate,  and  without  reserving  property  to  satisfy  the  debt^ 
was  a  fraud  in  law,  and  that  they  were  subject  in  the 
hands  of  the  guardian  to  satisfy  the  complainants  tslaim; 
that  Lewis  Cato  for  the  benefit  of  the  childnsn,  was  in  pos* 
session  of  the  negroes,  of  the  propertr  for  which  the  note 
was  given,  and  dso  of  the  money  ccnlected  of  the  com- 
plainant, all  which  was  subject  to  distribution  among  them. 
The  complainant  prayed  that  Lewia  Cato  might  he  madit 
defendant  as  administrator,  And  also  as  guardian  to  the 
children,  that  he  might  make  full  discovery  of  a)l  the. 
matters  charged,  of  what  property  the  widbw  teeeived, 
what  her  dower  was  &c.  Ilc.  And  that  the  property  of 
the  minors  in  his  hands,  or  so  much  as  was  necessary, 
miriit  be  made  liable  to  reimburse  the  complainant  &c.  * 

The  children  answered  by  Cato  their  guardian,  and 
Cato  answered  also  in  the  character  of  administrator* 
The  answer  on  behalf  of  the  infants,  states  that  they  are 
strangers  to  the  matters  of  the  bill;  they  admit  that  their 

*  It  appean  a  demiirrer  wa»  filed  by.  the  defeDdantt  to  the  bU)*  but 
t^secora  doe«  not  ihew  the  pwUevlsr  diaji^itiBn  of  the  demarrer. 
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Jui;Ywjj.  ^  mother,  previously  to  hef  marriage  with  Irons,  and  witb 
his  knowledge,  and  at  his  request,  conveyed  to  them  the 
two  slaves  and  her  distributive  share  of  the  personal 
estate,  except  the  stock  of  cattle  and  hogs,  with  a  view  of 
placing  said  property  beyond  the  control  of  her  intended 
husband;  and  insist  the  deed  was  made  bona  Jidt^  and 
not  with  intent  to  hinder  or  delay  creditors;  and  being 
infants,  they  pray  the  full  benefit  of  their  rights.  In  the 
capacity  of  administrator,  Cato  answers,  admits  the  mak* 
ing  of  the  conveyance,  but  denies  the  intent  to  defraud 
either  Irons  or  her  creditors,  and  says  that  the  deed 
was  made  bona  fide,  with  the  assent  of  her  intended  hus- 
band, and  at  his  request,  to  prevent  the  property  frona 
being  subject  to  his  control,  or  to  the  payment  of  his 
debts.  He  answers  further  that  Wyche  Cato  died  seized 
of  250  acres  of  land,  which  rented  for  j2»210  per  annum^ 
out  of  which  said  Martha  Cato  w^  dowable,  and  that  in 
her  Uietime  she  received  her  distributive  share  of  Wyche 
Catos'  estate,  with  the  exception  of  about  thirty  dollars; 
that  Irons,  during  the  marriage,  sold  cattle  which  he  ac« 

Juired  by  her  for  about  j$800;  that  when  she  made  th^ 
eed  she  was  in  perfect  solvent  circumstandes;  and  admits 
that  the  property  conveyed  in  the  deed  was  delivered  to 
the  minors.  The  defendants  also  insisted  by  way  of  de- 
murrer, on  the  insufficiency  of  the  bill. 

At  April  term  1827,  the  cause  was  tried  in  the  Court 
below,  as  the  decree  recites,  on  the  bill,  answer,  exhibits, 
and  proofs  refered  to  in  the  complainants'  bill;  when, 
by  the  Chief  Justice,  a  decree  was  rendered,  subjecting 
tbe  slaves  Rhoda  and  Sarah  to  the  reimbursement  of  the 
complainant  of  the  debt,  damages  and  costs  recover- 
ed by  Cato  against  Easley,  amounting  to  $899  17,  and  in- 
terest thereon;  and  ordering  the  sale  of  the  negroes,  un- 
less Cato  the  administrator  should  pay  the  amount;  and  also 
that  the  defendants  should  pay  the  costs  of  suit.  ^ 

This  decre%  Cato  insists  is  erroneous,  and  to  reverse  it, 
he  sued  a  writ  of  error  to  this  Court 

Salle,  for  the  appellants.  The  object  of  the  bill  \s>^ 
cither  to  set  aside  the  deed  conveying  the  two  negroes 
to  the  minors,  and  subject  them  to  the  re-imbursement  of 
the  money  paid  by  Easley;  or  to  discover  what  other 
property  Martha  Cato  would  have  been  entitled  to,  wheth- 

*  In  the  decree  it  it  recited  Uiat  it  appeared  the  aUTes  were  purehaac<l 
at  the  f  ale,  and  that  the  note  was  given  for  them. 
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er  real  or  personal,  upon  a  full  and  final  distribution  of  the 
«state,  that  it  might  be  subjected  m  like  manner. 

The  objections  to  the  bill,  and  which  were  available  on 
demurrer,  are: 

1.  That  the  minors  are  not  made  parties.     All  persons  ■■■ 
interested  and  within  the  jurisdiction  of  the  Court  must  be 

made  parties.  The  bill  should  be  filed  against  the  minors 
as  against  all  other  persons,  and  should  have  prayed  the 
Court  to  assign  them  a  guardian  ad  litem.  Instead  of  this, 
the  bill  was  hied  against  the  administrator,  who  was  theii* 
guardian  in  socage. 

2.  Lewis  Cato,  as  administrator,  was  improperly  charg- 
ed. As  such,  he  was  not  liable  for  any  debt  contracted  by 
the  widow,  and  no  decree  should  be  had  against  him.  If  n 
discovery  of  the  amount  of  Wyche  Cato's  estate  was  the  ob- 
ject, it  should  have  been  sought  of  the  minors,  and  the  ad- 
ministrator examined  as  a  witness.  But  at  all  events,  as 
the  discovery  shews  he  had  effects  as  administrator  only  to 
the  amount  of  thirty  dollars,  no  decree  should  be  rendered 
against  him  for  any  greater  amount  Again,  if  made  a 
defendant  for  purposes  of  discovery  merely,  when  he 
made  such  discovery,  he  should  be  discharged  and  allow- 
ed his  costs.. 

3.  James  H.  Irons,  having  married  the  widow,  ho  took 
her  cum  onere\  the  bill  shews  her  liability,  and  he  should 
have  been  sued  as  her  husband,  by  the  complainant.  But 
even  in  this  proceeding,  she  should  have  been  made  a 
party,  or  her  husband  as  her  administrator. 

But  on  the  discovery  made  and  the  answer,  as  the  cause 
stood  on  the  bill  and  answer,  and  the  answer  denying  all 
fraud  and  the  equity  of  the  bill,  it  was  error  to  decree 
against  the  answer,  unless  disproved  by  two  witnesses,  of 
one  witness  and  corroborating  circustances.  •  The  ques-  ^p^'{?*^r^-ty 
tion  is,  was  the  conveyance  fraudulent  as  to  creditors?  It  Discovei 
is  denied  that  the  deed  was  made  mala  fide^  or  with  in- 
tent to  defraud  creditors  or  any  one  else;  it  was  with  the 
assent  of  the  future  husband,  and  on  good  consideration. 
As  to  the  insolvency  of  Martha  Cato,  when  she  made  the 
deed,  so  far  from  this  being  the  case,  it  appears  that  her 
husband  Irons  received  by  her  cattle,  which  he  sold  for 
$800.  The  answer  alleges  she  was  solvent  It  appears 
she  was  entitled  to  dower  out  of  real  estate,  worth  $2\0 
per  year;  even  at  the  filing  of  the  bill  a  balance  of  830 
was  yet  due  her  from  the  estate.  The  conveyance  was 
an  ante^nuptial  one;  true  it  was  voluntary,  but  volunta** 

28 
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^^-^"V"^^  voluntary;  they  are  void  only  if  fraudulent     What  then 

^*^         are  badges  of  fraud  in  such  cases?    Nothing  but  the  insol* 

Easiey.       vency  of  the  party  will  avoid  a  voluntary  deed,  or  such  an 

indebtedness  as  can  leave  no  doubt  upon  the  mind,,  of  the 

intention  of  the  grantor  to  defraud.     The  answer  shews 
^  the  indebtedness  of  Mrs.   Cato  not  to  be  such.     In  Dolt 

't'OT.^^^"^  v.  Routledgej^  Lord  Mansfield  thus  expresses  himself : 
"The  statute  does  not  say  a  voluntary  settlement  shall  be 
void,  but  that  a  fraudulent  settlement  shall  be  void.  It  is 
laid  down  in  a  case  by  Hale,  that  a  voluntary  settlement 
may  be  good,  and  the  cases  cited  from  Talbot  and  Wilson, 
support  that  doctrine.  I  remember  a  case  before  Lord 
Hardwick,  where  a  woman  was  possessed  of  an  estate,  and 
having  children  by  a  former  husband,  was  about  to  marry 
again;  but  before  she  married,  and  because  she  was  going 
to  marry,  she  made  a  voluntary  settlement  of  her  estate 
upon  her  children.  Her  second  husband  afterwards  per- 
suaded her  to  join  in  a  sale  of  this  estate  for  a  valuable 
consideration,  and  the  question  was,  whether  this  settle- 
ment was  void?  The  Court  held  that  her  doing  a  rational 
act,  without  any  Intention  of  fraud  or  of  defeating  any 
body,  would  not  render  the  settlement  fraudulent,  thou^ 
it  was  absolutely  voluntary.  The  name  of  this  case  was 
Newstead  v.  Searle,^^  Lord  Mansfield,  a  little  further 
says:  '*One  great  circumstance  which  should  always  be 
attended  to  in  these  transactions  is,  whether  the  person 
was  indebted  at  the  time  he  made  the  settlement."  The 
question  here  recurs,  indebted  to  what  amount?  The 
books  all  declare  that  the  party  must  be  insolvent,  for  eve- 
ry  man  owes  his  daily  bills.     The  cases  are  all  carefully 

h  Al8k|i^o-  collected  in  Newland  on  Contracts,  to  which  I  refer.  ^ 
SSr'aSl^'  The  decree  is  certainly  erroneous  as  to  the  amount  Eas- 
ley  says  he  obtained  an  injunction,  which  was  dissolved; 
the  origind  amount  of  the  judgment  was  JS598  50  debt, 
jS28  27  damages,  and  $IS  costs;  this  was  increased  to 
{8858  31  by  the  wrong  course  adopted;  so  that  now  the 
appellant  has  been  decreed  to  pay  upwards  of  111250,  be- 
sides cq^ts.  It  is  contrary  to  equity  to  charge  the  appel- 
lant with  an  accumulation  occasioned  by  Easley^s  errors. 
No  time  is  fixed  by  the  decree  within  which  the  minors 

<^^  Johi^Ch.    are  allowed  to  impeach  it;  this  is  error.  * 
j<Siii.Di|.  Parsons  and  Lyon,  for  the  appellee.    All  the  parties 

071. 1  aS«      which  the  forms  of  the  law  require,  are  before  the  Court; 
the  decree  ascertains  the  fisicts  as  appearing  by  proof,  a? 
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alleged  in  the  bill,  -and  tfiey  are  su£Bcient  to  sustain  the    jxn.Yin9. 
decree.     Lewis  Cato  was  guardian  to  the  children,  and  the  '^-^'^V"^** 
objection  made  on  this  ground  is  mere  matter  of  form;        ^*^ 
he  was  also  the  administrator,  he  credited  Martha  Cato;  he       Etsiey. 
delivered  to  her  the  proportion  she  was  entitled  to  of  the    .  ■  ■ 
estate,   iastead  of  retainmg  so  much  as  was  necessary  to 
pay  this  debt;  he  received  the  negroes  for  which  this  debt  is 
contracted;  and  he  undertakes  to  compel  Easley,  her  secu- 
rity, to  pay  the  debt;  so  that  he  holds  the  looney  and  ne^ 
groes  both,  to  be  distributed  to  the  children,  his  wards, 
fhis  is  certainly  not  allowable  in  lequity.     He  is  liable  to 
refund  as  far  as  the  value  of  the  negroes  extends,  and  no 
one  can  be  injured  by  it 

By  JUDGE  COLLIER.  So  many  of  the  points  pre- 
sented  by  the  assignment  of  errors  as  it  is  deemed  mate- 
rial to  notice,  may  be  thus  succinctly  stated. 

1.  Could  the  administrator  of  Wyche  Cato  have  been 
properly  made  a  defendant  to  the  bill  of  the  appellee? 

2.  Should  the  wards  of  the  appellant  have  defended  by 
a  guardian  ad  litem} 

3.  Is  the  deed  of  gift  made  by  the  mother,  who  was 
largely  indebted  at  the  time,  as  against  existing  creditors, 
void  per  ae? 

4.  Was  it  necessary  to  have  expressed  in  the  decree, 
a  time  when  the  infants,  on  attaining  full  age,  should  be 
permitted,  to  impeach  it  ? 

5*   Is  not  the  decree  rendered  for  too  lar^  a  sum? 

The  first  point  makes  it  necessary  briefly  to  state  the 
fiictd.  Wyche  Cato,  the  father  of  the  wards  of  the  appel- 
lant died  intestate,  possessed  of  a  considerable  real  and 
personal  estate,  on  which  the  appellant  administered.  A 
part  of  the  estate  was  sold  by  the  administrator,  and  pur- 
chased hy  Martha  Cato,  the  mother  of  the  wards,  and 
widow  of  the  intestate,  who  made  her  note  therefor  with 
the  appellee  as  security,  payable  six  months  after  date. 
After  the  making  of  the  note,  she  conveyed  her  pro- 
perty, without  any  valuable  consideration,  to  her  children^ 
and  the  appellee  has  been  compelled  to  pay  it  with  interest 
and  costs.  To  reimburse  himself  this  suit  was  brought, 
to  subject  the  property  thus  voluntarily  conveyed,  to  the 
payment  of  this  demand. 

Perhaps  it  was  unnecessary  to  have  made  the  adminis- 
trator a  party  to  the  bill,  unless  a  discovery  was  sought 
from  him  for  some  purpose.     It  does  not  appear  whether 
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the  obligations  of  the  appellee,  nvhich  it  was  essential  t# 
prove  in  order  to  a  decree  in  his  favor,  could  have  been 
proved  without  the  benefit  of  his  answer.  The  bill  mere- 
ly shews,  that  by  written  testimony  the  appellee  could 
have  shewn  the  amount  paid  by  him,  but  not  that  he 
could  prove  that  he  was  the  security  of  the  mother.  And 
for  any  thing  appearing  to  the  contrary,  the  administrator 
may  have  been  a  party,  that  a  knowledge  of  that  iodis- 

Smsable  fact  might  have  been  acquired  by  his  answer, 
e  this  however  as  it  may,  the  decree  ol  the  Court  below 
cannot  be  affected  by  it,  as  there  is  no  decree  against  the 
administrator  as  such,  and  in  that  character  he  has  no  right 
to  complain  of  it 

The  fecord  does  not  make  it  necessary  for  the  Court  to 
decide  in  this  case  the  abstract  quekion,  whether  infants 
should  defend  by  a  guardian  ad  litem  where  they  have  a 
general  guardian.  The  names  of  all  the  infants  are  set 
odt  in  the  bill;  their  names  and  the  name  of  the  appellant 
as  theif  guardian,  are  recited  in  an  order  made  by  the 
Court  upon  the  bill,  and  before  the  coming  in  of  the  an- 
swer; they  all  profess  to  answer  by  their  guardian  in  usual 
form.  From  these  facts  appearing  on  the  record,  the  Court 
might  infer  that  the  appellant  was  either  appointed  as  their 
guardian  to  defend  this  particular  suit,  or  if  not  appointed, 
that  he  was  recognized  as  such,  which  may  be  considered 
as  tantamount  to  a  special  appointment  In  Virginia  it 
has  been  holden,  where  a  suit  against  infants  io  Chan- 
cery was  defended  by  a  guardian  appointed  by  the  Coun- 
ty Court,  and  the  answer  of  the  guardian  was  received 
for  them,  and  full  defence  made  under  the  sanction  and 
authority  of  the  Court,  that  the  infants  were  equall>  bound 
by  such  defence,  as  if  their  guardian  had  been  appointed 
in  form  ad  litem j  by  the  Chancery  Court «  Tnis  de- 
cmon  we  have  no  hesitation  in  recognizing  as  law.  Again, 
if  the  appellant  had  no  authority  to  defend  for  the  infants, 
'  the  objection,  we  are  inclined  to  think,  should  be  taken 
by  them  on  attaining  full  age,  and  not  by  the  appellant 
now,  because  he  would  have  no  right  to  bring  their  case 
into  this  Court,  for  want  of  the  authority  of  which  be 
complains. 

It  is  a  well  established  rule  of  the  common  law,  that  all 
conveyances  made  with  an  intent  to  delay,  hinder  and  de- 
fraud creditors,  are  fraudulent  and  void,  and.  our  statute 
f>  Laws  of  Ala.  of  frauds  and  perjuries  is  declaratory  of  it^  And  it  is  a 
^<4,  Jegal  inference,  that  a  voluntary  settlement  or  conveyancf^ 
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made  by  one  indebted  at  the  time,  is,  as  against  such  credi-  ^  jitlt  ism. 
tors,  fraudulent,  and  absolutely  void.     It  appears  that  the ' 
debt  which  was  paid  by  the  appellee^  and  for  which  he 
seeks  an  indemnity,  was  existing  at  the  time  of  the  con- 

Te3'ance,  though  not  in  his  hands.     The  effect  of  the  pay 

ment  by  the  appellee  as  security  for  the  mother,  was  not 
an  extinguishment  of  the  equitable  lien  which  the  admin- 
istrator had  on  tlie  property  conveyed;  at  law  the  debt 
was  extinguished;  in  equity  it  is  continuing;  and  the  ap- 
pellee is  considered  as  standing  in  the  same  situation  in 
regard  to  the  pr(^rty  conveyed,  as  the  administrator  did; 
and  every  facility  which  he  had  in  equity  for  the  colloc- 
tion  of  the  debt,  was  transferred  by  the  payment,  to  the 
appellee.  The  doctrine  in  relation  to  vpluntary  convey- 
ances is  very  fully  considered  in  the  cas^  of  Rtade  v,  LU 
vingston  andotkers;^  The  learned  Chancellor  collects  and  ^nJ^^i^ 
reviews  the  most  prominent  of  the  English  adjudications  ^' 
upon  the  subject,  and  maintains,  that  a  conveyance  with- 
out valuable  consideration,  by  one  indebted  at  the  time, 
is  fraudulent  in  law  against  existing  creditors,  and  that  the 
intention  of  the  donor  determines  the  validity  of  such  con- 
veyance, as  against  subsequent  creditors,  which  intention 
must  be  ascertained  by  the  circumstances  accompanying 
and  following  the  conveyance.  In  Wheaton's  Reports  and 
Johnson's  Cliancery  Reports,  the  same  doctrine  is  recog- 
nized. ^  *  Ji  ^h**^ 

With  regard  to  the  objection  that  no  .time  is  expressed    242.'  4  John. 
in  the  decree  when  the  infants  shall  impeach  it  on  attain^    Ch.  Rep.  450. 
ing  full  age,  it  is  enough  to  say,  that  the  statute  prescribes 
the  time;  and  that  therefore  it  need  not  be  repeated  in  the 
decree.  ^  <*  Lawi  VAlt. 

The  decree  is  for  a  larger  sum  than  appears  to  have  been 
due  the  appellee.  For  that  cause  it  must  be  reversed,  and 
rendered  here  for  the  sum  which  seems  to  have  beea  due, 
including  interest,  and  the  costs  of  the  suit  of  Wyche 
Cato's  administrator  against  the  appellee;  *  to  be  collect- 
ed by  a  sale  of  the  property  described  in  the  decree,  if  it  be 
not  sooner  paid;  and  the  appellee  must  pay  the  costs  of  thi5 
Court 

Decree  reversed  and  cause  remanded. 

*  The  decree  was  rendered  for  $971  01. 
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c  1  Chit.  PI. 
469.  Peake 
on  Et.  214. 
3  Bl.  Comm. 
General  Is- 
sue. 


1.  In  an  action  by-  a  mrviving  partner,  oo  a  note  made  to  the  firm,  it  is  not 
necessary  to  prove  the  partnership  or  torriTorship;  the  note  is  sufficient 
evidence. 

S.  If  the  K^aintUT  is  not  the  person  property  entitled,  and  the  objection  does 
not  appear  on  the  face  of  the  pleadings,  it  must  be  shewn  by  the  defen- 
dant oy  plea  or  prooT. 

HmcT,  as  flurviving  partner,  instituted  an  action  of  as- 
sumpsit in  Autauga  Circuit  Court,  a^inst  Smith,  and  in 
his  declaration  alleged  that  George  Wilkinson  and  him- 
self were  copartners  under  the  firm  of  Creorge  Wilkinson 
&  Co.;  that  the  defendant  had  made  a  note  payable  to 
them  in  the  following  words: 

"jB27d  9-100.  One  day  after  date  I  promise  to  pay 
George  Wilkinson  &  Co.  or  bearer,  two  hundred  seventy- 
nine  9-100  dollars  for  value  recived,  15th  January,  1824. 

DAVIS  SMITH," 
and  further  alleged,  that  said  Wilkinson  had  since  died, 
and  that  he  was  surviving  partner,  &c.     The  defendant 
pleaded  the  general  issue. 

At  the  trial  at  May  term  1827,  to  support  the  issue  on 
the  part  of  Hunt,  the  note  was  read  to  the  jury,  and  no 
further  evidence  was  ofiered.  The  defendant  demurred 
in  law  to  this  evidence  as  insufficient,  and  the  court  gave 
judgment  on  the  demurrer  for  the  plaintiff;  which  is  here 
assigned  by  Smith  as  error. 

GoLDTHWAiTE  for  the  appellant,  contended,  that  to 
enable  the  plaintiff  to  support  his  action,  it  was  necessary 
for  him  to  allege,  1st  that  the  firm  consisted  of  himself 
and  Wilkinson,  and  2d,  the  death  of  Wilkinson  before 
suit  brought^  and  his  survivorship. «  If  the  death  of  Wil- 
kinson was  not  stated,  could  Hunt  sue  alone  as  payee? 
The  declaration  would  then  shew  a  joint  interest  in  him 
and  Wilkinson,  and  the  nonjoinder  of  Wilkinson  would 
be  fatal  on  demurrer.  ^    It  is  then  clear  that  the  allegation 
of  Wilkinson's  death  is  material  to  enable  Hunt  to  main- 
tain the  action  in  his  own  name,  and  if  it  is  material  for 
him  to  allege  it,  it  is  equally  so  for  him  to  prove  it     The 
general  issue  puts  the  plaintiff  on  proof  of  every  material 
lact  stated  in  his  declaration,  unless  he  be  suing  in  auit*r 
droit \  ^  even  a  husband  suing  for  a  consequential  damage 
for  an  injury  done  his  wife,  must  give  prima  facie  evi- 
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fience  of  his  marriage.  *    An  administrator,  if  he  declare    july  ttso. 
on  a  cause  of  action  in  his  own  time,  must  prove  his  title  v-^^v^v^/ 
as  such.*  So  in  an  action  by  a  corporation,  under  the  gene*       Smith 
ral  issue,  they  must  prove  they  are  such.  ^  It  is  equally        Hunt, 
necessary  to  prove  the  allegation  that  Hunt  was  a  partner,  -— — -— — 
to  entitle  him  to  maintain  his  action;  it  is  the  only  way  \j,  689.  ^' 
in  which  he  could  have  an  interest  in  the  note  as  payee.  3  2  StorkieV 
The  authorities  referred  to  will  prove  this.     A  surviving  ^  siohn-R. 
partner  cannot  recover  in  an  action  of  assumpsit  without   378;  10  John, 
naming  his  deceased  partner  in  the  declaration;^  whei^e    245-2Cowea 
death  is  averred,  it  is  necessary  to  prove  it.  «  378! 

BiTOBEE,  contra.    Htint  has  po»>«»ion  of  the  note,  and  ''s'l.^^^*^ 
whether  he  be  bearer  or  surviving  partner,  he  is  entitled  to    Et.  io70. 
his  action.     It  is  not  to  be  presumed  that  he  would  sue  in  ^^j^t\^* 
a  false  character,  which  would  curtail   his  rights.     His    note. 
proof  shews  an  entire  cause  of  action  in  himself;  his  con- 
sent that  another  should  participate,  does  not  injure  the 
defendant;  this  is  a  negotiable  instrument;  where  a  bill  or 
note  is  payable  to  bearer,  or  is  indorsed  in  blank,  posses* 
sion  19  prima  facte  evidence  of  delivery  and  of  owner- 
ship. /  He  who  has  possession,  may  receive  payment,  /astarkiet 
and  a  recovery  by  him  is  a  good  bar.  ^^'  ^^- 

Formerly  a  plea  in  abatement  was  the  only  mode  in 
which  advantage  could  be  taken  of  a  misjoinder  or  non-  • 
joinder  of  either  plaintiffs  or  defendants;  and  the  reason 
advanced  for  a  different  practice  in  some  cases  is,  that 
the  defendants  are  not  supposed  to  know  all  the  parties 
plaintiffs;  this  reason  here  cannot  ripply.  Chitty  says, 
*\U  one  of  several  obligees  be  dead,  the  fact  should  be 
stated,  or  the  defendant  may  crave  oyer  and  demur.  But 
if  the  plaintiff  be  prepared  to  prove  Uie  death  of  the  par- 
ty, the  omission  of  the  statement  of  the  death  would  be 
no  ground  of  nonsuit"^  r  1  cut  PI.. 

An   administrator  suing  for  a  debt  due  his  intestate,  ^* 
n^ed  not  prove  his  authority,  unless  oyer  is  craved;  and 
husband  and  wife  may  sue  without  any  proof  of  marriage.  *  As  Starkiet 

Et.  486.  Seo 
also,  2  Saond. 

By  JUDGE  PERRY.     It  is  contended  that  the  plain-    122. 1  John, 
tiff  was  bound  to  prove  that  he  was  one  of  the  firm  of  caCiM  iup.* 
Geoi^e  Wilkinson  &  Co.  and  also  the  death  of  his  cop'>rt-    izo.istarkie 
ner.     The  position  assumed  by  the  counsel  for  the  plain-    ©nET.21,22. 
tiff*  in  error  cannot  be  applied  to  the  plaintiff  below,  inas- 
much as  it  would  have  formed  a  good  defence  for  the  de- 
fendant; and  if  he  wished  to  avail  himself  of  it,  it  was 
incumbent  on  him  to  shew  that  there  were  other  parties 
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to  the  contract  who  were  not  joined  as  plaintiffs  in  the 
action.  This  he  could  have  done  if  the  objection  appeared 
upon  the  iace  of  the  pleadings,  by  demurrer,  by  motion 
in  arrest  of  judgment,  or  on  error;  and  though  the  objec-- 
tion  may  not  appear  on  the  face  of  the  pleadings,  the 
defendant  in  the  court  below  could  have  availed  himself 
of  it  either  by  plea  in  abatepient,  or  as  a  ground  of  non- 
suit on  the  trial,  upon  the  plea  of  the  general  issue. '  The 
principle  here  laid  down  clearly  shews,  that  the  want  of 
proper  plaintifis  in  actions  on  contract,  is  an  exception  to 
the  merits,  which  may  be  taken  advantage  of  by  the  de* 
fendant  to  defeat  the  plaintiff's  recovery.  He  may  shew 
that  the  agreement  was  under  hand  and  seal,  for  then 
the  form  of  the  action  was  mistaken;  that  the  action 
has  not  been  brought  by  the  proper  parties,  tlie  pro« 
mise  having;  been  made  to  the  plaintiff  jointly  with 
others,  &c  ^  The  case  is  too  clear  for  argument  It  is 
therefore  the  opinion  of  the  Court,  that  the  judgment^ 
be  affirmed. 


w- 


Smith  v.  Davis  ei  oL 

In  an  action  brought  by  copartners  as  payees,  on  paper  made  to  them 
by  their  firm  name,  no  proof  of  the  eopartnership  is  necessanr.  If  the 
proper  parties  have  not  brought  the  aetion,  it  is  matter  of  defence. 

This  case  was  tried  at  the  same  time  as  the  last,  and  in 
the  same  manner.  The  declaration,  which  was  in  assump- 
sit, averred  that  P.  Davis,  E.  Faxer  and  John  Kirby^ 
were  copartners;  and  the  only  proof  produced  was  a  note 
.  made  by  Smith  to  P.  Davis  &  Co.  On  the  demurrer  of 
the  defendant. below  to  the  plaintiff's  evidence,  judgment 
was  given  for  the  plaintiffs,  who  are  appellees  in  this 
Court 

GoLDTHWAiTE,  argucd  for  the  appellant,  that  when  a 
firm  sue  as  payees  or  as  indorsees,  by  virtue  of  any  other 
than  a  blank  indorsement,  under  the  general  issue,  they 
«6owonPart.  ^^^  bound  to  prove  their  identity  and  copartnership.  ^ 

stvkies  Ev.       BuGBiUB  for  the  appellees. 

250. 1  Chittys 

Vi^i^       By  JUDGE  PERRY.     This  case  depend.^  upon  the 
S14.         *     flame  principles  as  the  last     The  judgment  must  there- 
ibre  be  affirmed. 
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1ULT1830. 

M*Whortjer  v.  Satre  &  Satre. 

t\  M  error  to  render  jadgmeat  for  more  daaiaget  than  laid  io  the  decllara- 

tXOD. 

This  action  involved  the  same  points  as  the  two  pre- 
f^eding.  Ia  addition  thereto,  it  was  assigned  for  error, 
that  the  damages  in  the  writ  and  declaration  were  laid  at 
91 30,  and  a  verdict  was  found  for  {{268  93,  and  judgment 
was  rendered  for  that  amount.  The  action  was  in  as- 
sumpsit aMioor'BAla. 

GoLDTHWAiTE,  for  tiie  appellant     This  is  certainly   f^P*  ^*J?' 

-    o'  Ai.  r  *u'  "j.      r  ^     IStewartlS. 

erroneous.  •  Since  the  sumg  of  this  wnt  of  error,  a  re-  togtra 
fnittitur  has  been  entered;  biit  a  remittitur  cannot  be    Kep.  ii%^ 
entered  at  a  subsequent  term.  * 
ISuoBXE,  contra. 

By  JUDGE  PERRY.  It  appears  that  the  jury  asse^- 
fled  damages  largely  bej^nd  what  were  claimed  in  the 
declaration,  and  judgment  was  entered  thereon.  This 
was  error,  and  has  been  so  several  times  decided  in  this 
Court  For  this  the  judgment  must  be  reversed  and  the 
cause  remanded^ 


JOKNSTOH  et  al  V.  ATWOOBi. 

1.  The  aet  giring  summary  jadsmeat  in  this  Conit,  on  motkm,  against  secu* 
rities  in  wbH  of  error  bonds,  in  aot  repvgnant  to  the  constitution. 

2.  Nor  Is  the  exercise  of  that  power  to  oe  considered  as  the  assomption  of 
original  jurisdietion  hy  this  Court. 

3.  A  party  may  in  certain  cases,  by  acta  of  record,  waive  his  ^ight  of  trial 
by  jnry. 

This  was  a  writ  af  error  sued  to  this  Court  by  John- 
ston and  M^Grew,  to  reverse  a  judgment  of  the  County 
Court  of  Marengo  county,  rendered  against  them  in  favor 
of  Atwood,  on  the  trial  of  an  appeal  from  ft  magistrate's 
Court  At  a  previous  day  of  the  term,  the  judmient 
of  the  Court  below  was,  on  the  errors  assigned  by  John- 
ston and  M^Grew,  affirmed  in  this  Court;  and  under  the 
«tatute^  in  the  usual  form,  judgment  was  rendered  against 
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JULY  1829.     Johnston  and  M^Grew,  and  against  Lewis  Parham,  wto 


Johnston  etal. 


was  their  security  in  the  writ  of  error  bond. 

Stewart,  on  behalf  of  Parham,  the  security  in  the 
Atwood.      error  bond,  moved  this  Court  to  set  aside  the  judgment 

as  to  him.  Two  grounds  were  assumed  in  the  argument^ 

on  which  it  was  contended  that  this  Court  had  no  power  to 
render  such  a  judgment,  to  wit:  1st,  that  it  was  the  exer- 
cise by  this  Court  of  original  jurisdiction,  which  this 
Court  has  not;  2d,  that  the  act  under  which  the  authority 
was  exercised  is  unconstitutional,  as  there  is  no  mode  pro- 
vided for  the  trial  of  the  liability  of  the  security  by  a 
jury,  this  being  a  revising  Court  merely. 

Pickens  for  the  appellee. 

By  LIPSCOMB,  Chief  Justice.  In  this  case,  judg- 
ment has  been  entered  during  this  term  against  the  secu- 
rity in  the  writ  of  error  bond;  and  a  motion  is  now  made 
to  set  aside  that  judgment,  on  the  grounds,  1st,  that  in  the 
rendition  thereof,  this  Court  has  exercised  original  juris- 
diction; 2d.  that  it  is  a  violation  of  the  constitution  to 
render  a  judgment  without  the  intervention  of  a  jury. 
These  points  have  been  pressed  with  much  ingenuity  and 
ability  by  the  counsel,  and  if  he  has  failed  to  establish 
his  positions,  he  has  at  least  shewn  that  much  mischief  is 
to  be  apprehended  from  rendering  judgment  in  I  his 
Court,  against  securities.  But  with  considerations  grow- 
ing out  of  this  aspect  of  the  case,  we  can  hold  no  com- 
munion. We  have  only  to  inquire  whether  the  judgment 
is  authorized  by  law  or  not.  This  Court  cannot,  it  is 
true,  exercise  original  jurisdiction;  but  to  determine  what 
is  an  exercise  of  original  jurisdiction,  we  must  test  it  by  ap- 
plying it  to  the  subject  matter  on  which  such  jurisdiction 
has  been  exercised.  Original  jurisdiction  has  been  exerted 
over  the  subject  matter  in  controversy  between  the  parties 
litigant  in  the  Court  below,  and  when  we  render  judgment 
here  against  the  security  to  the  writ  of  error  bond,  we  are 
not  exercising  original  jurisdiction,  because  the  subject 
matter  of  the  controversy  had  been  previously  adjudicated, 
and  we  are  only  inquiring  if  that  judgment  is  correct;  if 
correct,  as  an  incident  to  the  affirmance,  judgment  is 
rendered  against  the  security  in  the  writ  of  error  bond. 
On  the  record,  for  so  I  shall  call  the  writ  of  error  bond, 
we.find  the  name  of  a  party,  not  originally  a  litigant  in 
the  subject  matter  of  controversy,  but  who  has  come  into 
the  record  after  judgment,  and  makes  himself  quasi  a  par-" 
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ty  to  such  judgment,  by  undertaking  that  judgment  may  yJ^}:^}S^\. 
be  rendered  against  him,  if  the  Supreme  Court  should  »  j^  ♦  ♦&! 
affirm  it  This  is  the  legal  effect  of  his  undertaking.  And  y."* 

we  have  no  facts  to  inquire  into,  as  to  his  right  or  liabili-       Atwood. 

ty,  that  the  record  will  not  answer.  ^ 

On  the  2d  ground,  it  is  contended  that  the  security  has 
a  constitutional  right  to  be  tried  by  a  jury.  The  constitu- 
tion, in  guaranteeing  the  right  of  trial  by  jury,  never  in- 
tended any  thing  more  than  securing  to  the  party  a  right 
to  have  contested  facts  tried   by  a  jury.     It  never  could 
have   been   designed  to  have  so  far  changed  hhe  whole 
doctrine  of  evidence,  as  to  have  records  tried  by  a  jury; 
when  a  debtor  acknowledges  his  debt  of  record,  he  leaves 
no  contested  fact  to  be  tried  by  the  jury.     In  the  case  of 
Logwood  V,  The  Huntsville  Banky «   it  was  said  by  this  ^Mino^iAia. 
Court,  that  "what  had  never  been  demanded  could  with      *^" 
no  propriety  be  said  to  have  been  denied,  and  that  the 
defendant  had   never  claimed  a  trial   by  jury.*'  And  it 
might  further  be  urged  with  much  force,  that  the  demand 
of  a  jury  trial  should  be  made  at  such  time,  and  in  such 
form,  as  the  law  had  prescribed  for  pleading,  and  for  the 
ascertainment  of  the  material  facts.  Were  this  not  requir- 
ed, a  party  might  insist,  that  he  had  a  right  to  be  heard  by 
a  jury  in  this  Court     The  security  at  the  time  he  entered 
into  the  writ  of  error  bond,  knew  all  the  consequences  of 
thus  making  himself  a  party  to  the  judgment  in  the  Cir- 
cuit Court;  he  knew  that  the  cause  then  went  to  a  tribu- 
nal where  the  facts  were  not  inquired  into,  beyond  what 
was  apparent  on  the  record;  and  his  volunteering  himself 
as  a  party  under  such  circumstances,  was  virtually  a  waiver 
of  all  claim  to  a  jury  trial.     There  are  many  cases  where 
a  party  by  his  own  act,  deprives  himself  of  a  jury  triaK 
By  executing  a  power  of  attorney  to  confess  judgment, 
he  may  Waive  his  jury  trial.     Executors  and  administra-^ 
tors  are  made  parties  in  this  Court,  and  their  rights  to 
some  extent  adjudicated,  without  the  intervention   of  a 
jury,   because  that  they  came  into  the  record  as  parties, 
after  the  subject  matter  of  the  suit  had  been  tried  in  the 
Court  below.     If  fraud  has  been  practised,  the  Courts  of 
Equity  are  generally  competent  to  administer  relief,  we 
might  however  as  soon  suppose  fraud  and  forgery  in  send- 
ing up  any  other  part  of  the  record  by  the  clerk,  as  that 
he  would  certify  falsely  that  the  security  had  joind  in  the 
writ  of  error  bond,  when  in  fact  he  had  not 

The  motion  must  be  overruled. 
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Anortmotts. 

t.  WbeaaitafiitBiiierBlyfiTM  aronMdytoeafbreeaDexMBg  riflit,  wi^ 
oat  crafttins  or  affectiug  any  right  or  obligfttioD,  it  nay  act  retros p«ctiT«ly« 

2.  Tk^  act  ofl827,  aatkorizing  executioiMi  from  thit  Court  to  it  sue  for  cost* 
In  eertaio  eaaes  wber»  they  are  dve  from  the  snccessfiil  party,  appliea  a« 
well  to  jiidgmeiiti  rea^redbcfiMrey  m«»  thoMran^ered  after  the  paaaage 
of  the  act. 

3.  The  eotta  ebargeaUe  against  tfce  fveeeasf^I  party  mclode  all,  except 
the  appearance  of  the  opposite  party»  «m1  snch.  acts  as  are  done  at  ham 
instance. 

i.  An  execution  cannot  be  <i«ashed  becanse  more  coste  are  taxed  tban  are 
properly  doe.    The  enror  can  be  corrected  on  a  veluB  to  retax. 


Under  the  act  of  1827, '  divers  executfons  were  issued 
^4etsofl9S7  ^7  ^^^  derk  of  this  Court,  diyidine  the  costs,  where  exe- 
^ageSp^        4&ution8  had  been  previou^y  issuea  against  the  unsuccess- 
ful party  and  were   returned  no  property  found.     Some 
were  issued  against  pbdntifis  in  error,  and  some  ag^st  de- 
fendants; and  many  were  on  judgments  rendered  in  this 
Court,  before  the  act  passed.     The  act  referred  to  as  au- 
thorizing such  executions,  is  in  these  words:  <<That  the 
clerk  oithe  Supreme  Court"^is  hereby  authorized,  when- 
ever any  sheriff  or  coroner  shall  return  an  execution  di- 
rected to  them  or  either  of  them,  that  the  defendant  or  de-\ 
fendants  in  said  execution  or  either  of  them  have  no  pro- 
perty in  his  county,  out  of  which  he  can  make  the  amount 
of  costs  due  on  said  execution,  forthwith  to  issue  execu- 
tion against  the  plaintiff  or  plaintiffs  in  said  execution,  for 
all  costs  due  on  said  execution  created  by  the  plaintiff  or 
plaintiffs  in  obtaining  his  judgment  and  execution;  and  no 
costs  created  by  any  defendant  or  defendants  on  the  part  of 
him  or  them,  shall  be  taxed  or  collected  in  said  execution; 
provided  that  an  execution  which  may  be   returned  no 
property  found,  shall  have  issued  to  the  county  from  which 
the  case  was  brought  into  said  Court,  before  an  execution 
under  this  act  shall  issue  against  the  plaintiff  or  plaintiffs.'^ 
Motions  are  now  made  to  quash  the  executions,  on  two 
pounds,  viz:  1.  That  the  act  of  1827,  does  not  autho- 
rize executions  to  issue  on  judgments  rendered  previously 
to  its  passage.     2.  That  more  costs  are  taxed  than  weie 
created  by  the  parties  against  whom  they  were  issued. 

By  JUDGE  PEKRY.  It  is  a  quesUon  of  no  smaU 
importance,  whether  a  person  entitled  to  execution  under 
former  laws  must  take  the  steps  authorized  by  the  laws  in 
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%eing  at  the  time  of  the  rendition  of  the  judgment,  in  %^^i^yj!^\/ 
order  to  have  the  same  satisfied,  or  whether  he  may  avail    A^on^joM. 
himself  of  a  statute  subsequently  passed?    This  question  is  ______^ 

involved  in  the  construction  of  the  act  above  recited,  as  to 
its  repugnancy  to  the  nineteenth  section  of  the  bill  of 
rights,  contained  in  the  constitutibn,  which  says  no  ex  post 
facto  law,  nor  law  impairing  the  obligation  of  contracts, 
shall  be  made.  From  this  clause  in  the  constitution,  we 
cannot  suppose  that  the  framers  of  it  intended  to  inhibit 
the  legislature  of  this  State  from  enacting  any  law  to  se- 
cure to  her  citizens,  their  rights,  when  the  remedy  for 
their  enforcement  would  have  to  act  retrospectively. 
This  opinion  is  not  in  conflict  with  the  principle  of  con- 
struction, that  statutes  should  not  act  retrospectively:  that 
rule  is  founded  on  the  common  law,  and  took  its  rise  upon 
a  supposed  intention  in  the  law  makers,  not  to  enact  la.^s 
calculated  to  affect  anterior  rights.  The  common  law  con- 
struction being  founded  upon  that  supposition,  its  in- 
fluence cannot  prevail  when  a  difierent  intention  is  clearly 
manifested.  The  act  then  in  question,  not  having  impair- 
ed any  rights  or  obligations  that  existod  between  the  par- 
ties previous  to  its  passage,  but  only  providing  a  remedy 
for  their  enforcement,  cannot  be  within  the  prohibition  of 
the  constitution.  Apply  the  principle  to  the  case  under 
consideration,  and  it  will  be  found  that  the  clerk  of  this 
Court,  for  services  rendered  to  parties  litigant  in  it,  the 
price  of  which  are  fixed  and  ascertained  by  law,  and  forms 
a  part  of  every  judgment  rendered  by  this  Court,  had  no 
proper  or  adequate  remedy  for  obtaining  the  costs  he  was 
thus  entitled  to  from  the  party  who  had  created  them;  and 
can  it  be  said  that  the  legislature  authorizing  the  clerk  to 
issue  an  execution  for  the  costs  thus  due  him,  for  services 
rendered  previous  to  the  passage  of  the  law,  violated  or 
impaired  any  right  or  privilege  of  the  party  from  whom 
the  costs  were  thus  due?  We  think  not  If  it  was  com- 
petent for  the  legislature  to  authorize  the  issuance  of  an 
execution  for  costs  afterwards  created  by  either  party, 
the  same  provisions  might  apply  with  equal  authority  to 
the  costs  then  accrued,  and  that  such  was  the  intention 
of  the  legislature,  cannot  admit  of  a  doubt 

But  it  is  said  the  executions  should  be  quashed,  because 
there  are  more  costs  taxed  on  the  person  against  whom  the 
execution  issued,  than  he  had  created  in  the  cause.  In 
most  of  the  cases  examined,  such  appears  to  be  the  fact;  but 
it  is  considered  to  be  only  a  clerical  mistake,  and  is  amend- 
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able  upon  motion  for  that  purpose;  and  consequently  formt 
no  ground  for  quashing  the  execution.  The  motion, 
therefore,  to  quash  -the  executions,  must  be  overruled. 
But  the  costs  on  all  the  executions  must  be  retaxed,  charg- 
ing each  party  with  the  costs  whicji  he  or  they  have  crea- 
ted; and  for  the  purpose  of  ascertaining  the  amount,  sup- 
pose A,  to  be  the  plaintiff  in  error,  and  B  the  defendant: 
A  succeeds,  and  B  is  unable  to  pay  the  costs;  the  costs  then 
created  by  A  include  all  except  the  appearance  of  B,  and 
such  acts  as  are  done  at  his  instance.  Should  B  succeed, 
and  A  be  unable  to  pay  the  costs,  the  same  rule  must  be 
obser^'ed. 


Lecatt  v.  Stbano. 

A  bill  of  exceptions  sipied  by  the  Jad^e  who  presided  below  was  present* 
ed;  but  the  certified  record  contstniDj^  one,  which  the  Judge  stated  to 
be  the  true  one,  none  other  can  be  received. 

This  was  a  writ  of  error  from  Mobile  Circuit  Court 

By  JUDGE  SAFFOLD.  In  this  case  a  motion  was 
made  by  the  appellant's  counsel  to  have  a  bill  of  excep 
tions  presented  by  him,  containing  the  signature  of  the 
Honorable  A.  Crenshaw,  received  as  a  part  of  the  record. 

On  an  inspection  of  the  transcript  of  the  record  as 
certified  by  the  clerk,  another  and  different  bill  of  excep- 
tions appears  to  have  been  allowed  on  the  trial  by  the 
same  judge;  and  who  now  informs  this  Court  that  the  bill 
of  exceptions  included  in  the  transcript,  is  the  only  one 
allowed  by  him;  and  that  the  one  now  offered  to  the  Court, 
was  unadvisedly  signed  without  having  been  read,  and 
was  never  delivered,  but  was  surreptitiously  obtained 
from  him. 

It  is  therefore  the  unanimous  opinion  of  the  Court  that 
the  motion  be  disallowed,  and  that  the  plaintiffs  attorney 
can  either  assign  errors  on  the  exceptions  as  presented  by 
the  transcript,  or  disregard  them. 
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The  State  v.  Adam9. 

1.  A  sheriil^  under  the  act  of  1819,  has  no  authority  to  gWe  a  caKtiag  vote 
between  two  candidates  for  sheriff. 

"2.  Such  a  power  not  being  expressly  given,  cannot  be  allowed  by  impli- 
cation. 

3.  Where  two  candidates  for  sheriff  obtain  an  equality  of  votes,  no  election 
is  effected. 

4.  In  such  case  a  vacancy  exists,  such  as  may  be  filled  by  executive  ap- 
pointment till  the  next  general  election. 

5.  A  citizen  may  by  accepting  a  beneficial  public  office,  waive  a  constitu- 
tional franchise ;  so  an  act  providing  that  a  public  officer  shall  vote  only 
in  a  certain  event,  is  not  anconstitutional. 

6.  The  original  election  returns  are  admissible  evidence  to  prove  the  true 
number  of  votes  given,  although  they  had  been  for  some  days  in  an  ex* 
posed  situation,  and  altered  in  some  respects,  their  fairness  and  altera- 
tion being  matters  for  investigation  by  the  jury. 

7.  Courts  of  justice  cannot  inquire  into  the  reasons  of  the  executive  for 
making  an  appointment  to  fill  a  vacancy,  when  the  ri^bt  exists.    There- 
fore, petitions  made  to  the  Executive,  shewing  the  motive  for  the  appoint- 
ment, are  not  legal  evidence  to  impeach  the  officer's  right. 

This  was  an  information  in  the  nature  of  a  quo  war- 
rantOy  filed  in  the  Circuit  Court  of  Marengo  county,  at 
the  May  term,  1829,  on  the  relation  of  John  E.  Ander- 
son. 

The  information  alleged,  that  James  H.  Adams  for  the 
space  of  nine  months  and  more,  had  used  and  still  used 
without  authority,  the  office  of  sheriff  of  Marengo  coun- 
ty, which  office  and  the  privileges  and  immunities  thereof 
he  usurped  &c;  wherefore  he  was  required  to  answer  to 
the  State  by  what  warrant  he  claimed  to  use  and  exercise 
said  office,  &c. 

The  defendant  appeared  and  filed  his  answer,  alleging, 
<Hhat  at  the  general  election  held  for  Marengo  county  on 
the  first  monday  in  August  1828,  the  relator,  John  E. 
Anderson,  one  Henry  Chiles  and  Thomas  Adams,  were 
candidates  before  the  people  for  the  office  of  sheriff; 
that  Anderson  and  Chiles  received  an  equal  number  of 
votes  for  said  office,  and  more  than  Thomas  Adams;  that 
on  computing  the  votes  from  the  different  precincts,  a 
mistake  was  made  in  the  number  of  votes  given  for  An- 
derson; that  under  the  influence  of  said  mistake,  the  late 
sheriff  proclaimed  Anderson  duly  elected;  that  on  the 
Saturday  after  the  election,  the  mistake  was  discovered, 
and  the  sheriff  then  re-examined  the  returns  and  found 
that  Anderson  and  Chiles  had  each  received  an  equal  num- 
ber of  votes,  when  the  sheriff  gave  his  casting  vote  in 
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juLYt«».  favor  of  Anderson,  and  forwarded  his  certificate  of  th^ 
result,  to  the  secretary  of  State,  as  follows:  "I  Benjamin 
Barton,  sheriff  of  the  county  of  Marengo,  do  hereby  cer- 
tify, that  at  an  election  held  on  the  first  Monday  of  Au- 
?ist  instant,  for  the  purpose  of  electing  a  sheriff  &c. 
he  votes  being  equal  for  John  E.  Anderson  and  Henry 
Chiles,  I,  myself  have  given  the  casting  vote  to  John  E. 
Anderson,  in  copsequence  of  which  he  is  duly  elected 
sheriff  of  Marengo  county,  &c.  Given  under  my  hand 
and  seal,  at  office,  the  18th  August  1828. 

(signed,)    B.  BARTON,  sheriff.  [Seal.]*' 

The  defendant  further  alleged,  that  Anderson  did  not 
receive  a  majority  or  plurality  of  votes  at  the  election, 
txit  only  an  equal  number  to  that  received  by  Chiles, 
whereby,  in  consequence  of  the  expiration  of  the  commis- 
sion of  B.  Barton,  the  office  became  vacant  and  subject  to 
be  filled  by  appointment  by  the  Grovernor;  that  there  had 
been  no  election  held  since.  He  further  alleged  that  on 
the  25th  of  September  1828,  the  Governor  issued  his 
commission  under  the  great  seal,  appointing  him,  James  H. 
Adams,  sheriff  of  Marengo  county,  which  commission  he 
produced,  and  which  is  as  follows: 

"The  State  of  Alabama,  and  by  the  authority  of  the 
same.  John  Murphy  Governor  of  said  State  to  James  H. 
Adams,  greeting.  Whereas  the  election  of  sheriff  of  Ma- 
rengo county  hekt  on  the  first  Monday  in  August  last  has 
been  contested,  of  which  due  notice  has  been  given  to  the 
executive  department:  Now  therefore,  in  pursuance  of 
the  power  vested  in  me,  and  in  order  to  provide  in  this 
contingency  for  the  demands  of  the  public  service,  I  do 
by  virtue  of  the  power  and  authority  in  me  vested,  hereby 
commission  you  sheriff  of  the  county  of  Marengo  as 
aforesaid,  to  hold  the  said  office  until  superseded  by  the 
determination  of  the  contested  election,  or  otherwise  by 
the  constitution  and  laws  of  the  State:  You  are  hereby 
therefore  authorized  and  required  to  do  and  perform  all 
and  singular  the  duties  incumbent  on  you  as  sheriff  of 
Marengo  county,  accordkig  to  law,  and  the  trust  reposed 
m  you.  Given  under  my  hand  and  seal  of  the  State,  at  the 
town  of  Tuscaloosa,  this  25th  day  of  Septenr.ber  in  the 
year  1828,  and  of  the  Independence  of  the  United  States 
the  fifty  third. 

(L.  S.)  (signed,)  JOHN  MURPHY. 

By  the  Governor,  *•' 

James  L  Thornton,  Secretary  of  StateJ^ 
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Under  this  commission  the  defendant  alleged  that  he 
\vas  duly  qualified,  had  given  bond,  had  taken  on  himself 
and  continued  to  discharge  the  duties  of  the  office." 

The  solicitor  and  counsel  for  the  relator  demurred  to 
this  plea,  and  the  demurrer  was  by  the  Court  overruled. 
A  general  replication  was  then  filed,  and  issue  joined, 
and  at  the  same  term,  a  verdict  was  found  for  the  defen- 
dant; on  which  judgment  was  rendered  for  him. 

By  a  bill  of  exceptions  taken  by  the  relator  at  the  trial, 
it  appears  that  the  relator  requested  the  Court  to  instruct 
the  jury,  that  if  they  believed  from  the  evidence  that 
Anderson  and  Chiles  had  an  equal  number  of  votes,  and 
the  sheriff  had  given  the  casting  vote  to  Anderson,  he  had 
a  right  to  do  so,  and  that  thereby  Anderson  was  duly 
elected.  This  charge  the  Court  refused,  and  instructed 
them  that  the  sheriff  had  no  right  to  give  the  casting  vote 
in  an  election  for  sheriff,  and  that  if  there  was  a  tie  be- 
tween the  candidates,  there  was  no  election. 

The  relator  offered  to  prove  that  there  had  been  a  no- 
tice given  to  Anderson  to  contest  his  election,  which 
contest  had  not  been  prosecuted,  but  relinquished,  and 
that  a  petition  had  shortly  after  the  election  been  pre- 
sented to  the  Governor,  soliciting  the  appointment  of  Mi* 
Adams,  for  particular  reasons  and  particular  purposes. 
Thi.s  evidence  the  relator's  counsel  offered  as  an  explana- 
tion, and  as  containing  as  it  was  said,  a  full  reason  why  the 
commission  issued  to  Adams.  This  evidence,  on  the  objec- 
tion of  the  defendant,  was  rejected  by  the  Court 

The  defendant  offered  in  evidence  the  certificates  of 
the  votes  given  at  the  different  precincts,  to  prove  that 
a  tie  actually  existed  between  Chiles  and  Anderson.  It 
was  proved  that  the  certificates  had  been  received,  and  that 
a  count  was  made  thereon  on  Tuesday,  the  day  after  the 
election,  on  which  the  sheriff  had  declared  Anderson  elect- 
ed by  five  votes  over  Chiles,  and  that  then  the  papers 
were  left  open  and  subject  to  public  inspection,  and  were 
frequently  mspected,  and  in  fact  that  one  of  the  returns 
had  been  altered  so  as  to  make  the  votes  of  Turkey-creek 
precinct  read  and  be  in  figures,  eleven  for  Chiles,  when 
it  should  have  been  nine.  ,  The  relators  counsel  objected 
to  the  introduction  of  saia  certificates,  for  any  purpose 
whatever;  but  the  Court  overruled  the  objection  and  per- 
mitted them  to  be  read,  and  instructed  the  jury  to  give  them 
what  weight  they  might  think  them  entitled  to  as  the  data 
on  which  the  count  was  made  on  Tuesday  iwd  Saturday. 

30 
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The  relator^s  counsel  requested  the  Court  to  instruct 
the  jury^  that  as  the  returns  from  the  different  precincts 
in  the  county  were  directly  from  the  hands  of  the  man- 
agers of  the  election  on  Tuesday,  when  they  were  first 
counted  out,  and  not  liable  to  be  altered,  they  afforded 
better  evidence  of  the  true  state  of  the  votes  than  they  could 
on  Saturday  when  they  were  counted  the  second  time,  and 
that  this  was  a  conclusion  of  law  and  not  a  matter  ol  infer- 
ence. This  charge  the  Court  declined  to  give.  They  iVr- 
ther  requested  the  Court  to  instruct  the  jury,  that  tho 
sheriff  had  a  right  to  give  his  vote  as  a  citizen,  even  afler 
the  polls  were  closed,  which  was  also  refused. 

The  relator  in  this  Court  assigns  for  error,  the  overrule 
ing  of  the  demurrer  to  the  defendant's  plea,  and  also  the 
several  decisions  made  as  shewn  by  tlie  bill  of  exceptionsi 

Shortridge,  for  the  State. 

Lyon  and  Kelly,  for  the  appellee* 

Gayle,  for  the  appellant,  in  conclusion* 

By  JUDGE  TAYLOR.  It  is  insisted  for  the  relator. 
1st,  that  he  was  legally  elected,  and  is  entitled  to  the 
office;  2d,  but  if  he  was  not,  that  there  was  no  vacancy  in 
the  office  which  authorized  an  executive  appointment;  and 
therefore,  the  defendant  is  not  authorized  to  discharge  the 
duties  of  the  office.  3.  But  if  the  Court  should  not  come 
to  either  of  these  conclusions,  that  the  judgment  must  be 
reversed  and  remanded,  because  the  Court  below  erred  ia 
rejecting  the  evidence  offered  by  the  relator,  and  receiv- 
ing that  to  which  he  objected.  I  will  reverse  the  order  in 
which  these  points  were  discussed  in  the  argument,  and 
^consider  the  third  point  in  the  first  instance. 

The  relator,  on  the  trial  of  the  case  in  the  Circuit  Court, 
offered  in  evidence  some  papers  purporting  to  be  repre- 
sentations to  the  Governor  in  the  form  of  petitions  of 
many  of  the  citizens  of  Marengo*  by  which  he  was  in- 
duced to  commission  Adams,  with  a  view  to  show,  as  he 
alleged,  that  fraud  was  practised  upon  the  Governor  in 
procuring  from  him  the  commission;  which  were  exclud- 
ed. That  the  judiciary  should  inquire  into  the  induce- 
ments which  operated  upon  a  co-ordinate  branch  of  the 
government  in  making  an  appointment  which  is  confided 
to  its  discretion,  would  indeed  be  a  delicate  and  unenvia- 
Ue  duty.    It  ^mmid  b^  declaring  that  the  courts  were 


SUPREME  COURT  OF  ALABAMA. 


286 


The  State 

V. 

Adams. 


Tkiore  competent  to  determine  upon  the  qualifications  of  ci-    july  np. 
tizens  for  office,  or  at  any  rate,  that  they  were  more  deli-       ~  " 
berate  in  investigating  those  qualifications  than  the  execu- 
tive, to  whom  the  law  has  confided  the  appointment    But 
in  what  manner,  and  at  what  time,  is  such  an  investigation 
to  be  made?     Is  it  to  be  done  upon  the  request  of  the 
Governor?  and  are  we  to  wait  until  such  request  is  made? 
Or  is  any  person  who  conceives  himself  either  wiser,  or^ 
more  anxious  for  the  pulic  good  than  the  chief  officer  of 
State,  to  give  the  information  to  the  Courts?    And  if  we 
are  to  inquire  into  the  manner  in  which  the  Governor  has 
made  an  appointment,  what  hinders  us  from  also  looking 
into  elections  made  by  the  people,  and  excluding  men  from 
the  offices  to  which  they  have  been  elected,  because  we 
believe  such  election  was  secured  by  fraudulent  practices? 
This  doctrine  is  fraught  with  consequences  of  a  nature 
loo  plainly  intolerable  to  be  entertained  for  a  moment. 
The  Court  was  therefore  right  in  rejecting  the  testimony 
offered  by  the  counsel  for  the  relator,  as  specified  in*  the 
record.     It  was  equally  so  in  receiving  the  returns  from 
the  precincts  made  to  the  sheriff.     These  returns  form 
the  data  upon  which  the  sheriff  is  to  arrive  at  the  result  of 
the  election.  They  are  evidence  to  him  of  the  number  of 
votes  given  in  at  each  precinct,  and  for  whom.     If  they 
had  been  locked  up  when  received  by  the  sheriff,   and 
never  inspected  or  seen  by  any  other  person,  they  would 
certainly  have  formed  a  part  of  the  evidence  to  be  sub- 
mitted to  the  jury  in  trying  the  question  of  right  to  the 
office.  As  it  is  from  these  returns  that  the  sheriff  ascertains 
the  result,  it  is  conceived  they  are  admissible  before  the 
jury,  to  shew  that  he  was  authorized  to  draw  such  a  con- 
clusion from  the  premises  before  him.     It  is  true  they, 
would  be  far  from  conclusive,  but  liable  to  countervailing 
testimony,  going  to  show  error  from  mistake  or  design. 
Does  then  the  circumstance  of  those  returns  having  re- 
mained open  to  public  inspection,  and  an  alteration  hav- 
ing been  made  in  one  of  them,  render  them  incompetent? 
It  seems  to  me  this  question  answers  itself.     The^e  facts^ 
with  respect  to  them,  are  to  be  ascertained,  and  if  so,  must 
they  not  be  before  the  Court,  before  such  inquiry  can  be 
made?     Such  circumstances  are  to  be  weighed  by  the 
jury  in  determining  what  credit  they  will  give  to  the 
returns,  but  cannot  affect  Iheir  competency. 

As  to  the  second  point,  it  is  believed  thiscase  is  in  sub- 
stance one  between  the  relator,  Anderson,  and  the  defeo^ 
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dant,  Adams;   that  it  is  the  true  interest  of  the   State 
that  every  citizen  should  have  his  rights,  and  therefore, 
the  State  will  lend  its  name  to  a  citizen  to  assert  those 
rights,  when  they  affect -his  title  to  a  public  office  of  which 
another  is  in  the  enjoyment.     But  this  Court  does  not 
believe  that  either  law  or  policy  requires  that  one  man  in 
the  occupancy  of  an  office  shall  be  put  out  upon  the  com- 
plaint of  a  stranger.     It  is  good  policy  that  offices  shall 
be  filled,  particularly  so  important  an  office  as  that  of 
sheriff,  not  that  they  should  be  vacant    Therefore,  if  the 
relator  has  not  right  to  the  office,  the  inquiry  is  terminated. 
But,  as  that  branch  of  the  subject  is  more  immediately  con- 
nected with  this  part  of  the  investigation  than  any  other, 
I  will  proceed  now  to  inquire  whetner,  if  it  be  admitted 
the  relator  was  not  elected,  there  existed  such  a  vacancy  in 
the  office  as .  authorized  the  Governor  to  appoint?     The 
words  of  the  Constitution,  relating  to  the  subject,  are  to  be 
found  in  the  Laws  of  Alabama,  page  924,  section  24,  and 
are  ^  follows,  viz:  "A  sheriff  shall  be  elected  in  each  coun- 
ty by  the  qualified  electors  thereof,  who  shall  hold  his  office 
for  the  term  of  three  years,  unless  sooner  removed,  and  who 
shall  not  be  eligible  to  serve,  either  as  principal  or  deputy, 
for  the  three  succeeding  years.  Should,  a  vacancy  occur  sub- 
sequent to  an  election,  it  shall  be  filled  by  the  Governor,  as 
in  other  cases;  and  the  person  so  appointed  shall  continue 
in  office  until  the  next  general  election,  when  such  va- 
cancy shall  be  filled  by  the  qualified  electors;  and  the 
sheriff  then  elected, shall  continue  in  office  for  three  years." 
This  section  provides  that  elections  for  this  office  shall 
regularly  take   place;  therefore,  it  would  foe  a  strained 
and   forced   presumption   to  suppose   that  there   would 
be   no  election  held,  as  that  would   be  directly  in  the 
teeth  of  the  provision.     The  whole  object  of  the  section 
is  to  secure  the  means  by  which  the  offices  of  this  de- 
scription  throughout  the  State  shall   be  filled,  and  the 
terms  for  which  they  shall  be  held.     The  convention  had 
their  eye  fixed  upon  the  object  of  keeping  the  office 
alwkys  occupied.     They   determine   that  public  policy 
requires  that  these  officers  shall  be  elected  by  the  people, 
and  that  the  same  persons  shall  only  retain  the  office  for 
three  years.     It  is  easy  to  provide  that  elections  shall  be 
held  at  stated  periods,  and  it  is  as  easy  to  determine  that 
the  individual  shall  only  continue  in  office  three  years; 
but  the  convention  would  make  no  provision  by  which 
the  office  would  be  at  all  times  filled  by  the  people.  There 
^ght  be  vacancies,  and  as  it  would  require  time  to  fill 
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Bucli  vacancies  by  the  people,  it  is  necessary  that  the  du- 
ties of  the  office  shall  be  discharged  in  the  mean  time. 
The  convention  thought  it  wiser  that  the  election  by  the 
people  should  be  postponed  until  the  next  general  elec- 
tion for  members  of  the   General   Assembly,   &c.  than 
that  they  should  be  specially  convened  for  that  particular 
purpose,  and  that  in  the  mean  time  the  Governor  should 
make  an  appointment     The   convention,   therefore,   in- 
tended to  provide  for  filling  the  office  by  an  election  in 
the  first  instance,  and  a  vacancy  by  executive  appointment 
when  it  occurred.     They  took  it  for  granted  elections 
would  always  be  held  in  conformity  wim  the  provisions 
of  the  constitution,  and  they  proceeded  to  provide  a  mode 
of  appointment,  in  the  event  of  the  election  by  the  peo- 
ple not  effecting  the  object  of  providing  a  sheriff  for  the 
next  three  years;  that  is,  in  case  the  office  should  be 
vacant   from   any  cause,   after  such   election  was  held. 
The  words  of  the   constitution  are,  "should  a  vacancy 
occur   subsequent  to  an  election,"  &.c.  clearly  meaning, 
should  a  vacancy  occur  subsequent  to  the  time  prescribed 
by  law  at  which  a  sheriff  is  to  be  elected,  not  to  the  time 
when  a  sheriff  is  actually  elected.     This  construction,  and 
no  other,  completely  fulfils  the  intention  of  the  constitu- 
tion in  keeping  an  incumbent  always  in  the  office.     The 
former  sheriff  holds  his  pffice  untill  the  next  election  has 
terminated;  and  ther^  can  never  be  a  vacancy  for  a  longer 
time  than  it  would  require  to  apprise  the  Governor  that  it 
is  necessary  to  fill  it  .  When  the  time  fixed  by  law  for  the 
general  election  arrives,  the  people  meet  at  the  polls  and 
give  in  their  votes,  s;hould  they  fail  to  elect  a  sheriff  by 
being  divided  as  to  their  choice,  the  general  election  ter- 
minates, and  a  vacancy  in  the  office  of  sheriff  takes  place; 
it  is  **subsequent  to  an  election."  There  was  no  vacancy 
before,  as  the  former  sheriff  continues  in  office  until  that 
time.      There  is  one  now,'  because  no  election  is  effected, 
and  it  is  within  the  authority  of  the  Governor  to  fill  it 

But  it  is  argued  that,  in  this  instance,  the  commission 
shows  that  the  Governor  did  not  intend  to  make  an  ap- 
pointment but  for  a  limited  period,  viz:  until  the  contest 
was  decided,  and  the  contest  being  abandoned,  the  defen- 
dant is  no  longer  authorized  to  act  in  the  office.  It  was 
clearly  the  intention  of  the  Governor  to  appoint  the  de- 
fendant for  the  whole  time  that  the  office  would  have  been 
vacant  without  such  appointment,  and  the  manner  iiv 
which  he  has  expressed  such  intention  is  not  materiaL 
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The  rrjain  inquiry  now  arises,  >vas  the  relator  elected 
sheriff  of  Marengo  county  at  the  general  election?  As 
there  is  a  difference  of  opinion  among  the  members  of  the 
Court  on  this  subject,  and  as  it  is  of  great  importance  to 
the  parties,  I  shall  consider  it  with  some  minuteness,  and 
endeavor  to  give  with  plainness  the  reasons  which  of>e- 
rate  upon  my  mind  in  bringing  me  to  the  conclusion  to 
which  I  have  arrived,  and  which  is  the  result  of  my  best 
judgment  and  most  mature  reflection.  To  determine  this 
question,  it  is  only  necessary  to  ascertain  whether  the 
sheriff,  Barton,  was  authorized  to  give  the  casting  vote  to 
the  relator,  the  people  having  given  an  equal  number  of 
votes  to  him  and  to  Chiles.  For  I  consider  it  incontro- 
vertible, that  if  he  had  that  power  immediately  at  the  close 
of  the  election,  he  had  it  whenever  he  learned  for  the 
first  time  that  it  was  necessary  to  use  it,  provided  he 
exercised  it  in  a  reasonable  time  after  receiving  such  in- 
formation. 

It  is  contended  that  the  sheriff.  Barton,  had  no  power 
to  give  the  casting  vote,  for  two  reasons.  1st.  because 
there  is  no  statute  authorizing  him  to  do  so.  2.  If  there 
is,  such  statute  is  unconstitutional.  I  will  examine  the 
last  reason  first. 

The  constitution,  article  3,  section  5,  declares,  < 'every 
white  male  person  of  the  age  of  twenty-one  years  or 
upwards,  who  shall  be  a  citizen  of '  the  United  States,  and 
shall  have  resided  in  this  State  one'lyte?!ir  next  preceding 
an  election,  and  the  last  three  months  within  the  coun- 
ty, city,  or  town,  in  which  he  offers'  to  vote,  shall  be 
deemed  a  qualified  elector."  It  is  insisted  in  argument 
that  every  citizen  of  the  descriptidh* 'Contained  in  this 
section, has  a  right  to  vote;  that  sheriffs,  as  well  as  others, 
are  included;  and  that  to  prohibit  their  voting,  except  in 
a  particular  event,  is  depriving  them  of  this  constitution- 
al privilege. 

That  this  objection  is  specious,  is  certain,  but  I  do  not 
think  it  will  bear  the  test  of  scrutiny.  Constitutions  are 
always  intended  to  lay  down  general  principles,  to  define 
boundaries  by  which  the  different  departments  of  the  go- 
vernment are  to  be  limited,  and  to  secure  the  great  rights 
and  privileges  of  the  people;  such  at  least,  are  the  objects 
of  our  federal  and  state  constitutions.  Th*»se  great  prin- 
ciples, thus  declared,  are  to  be  acted  upon  by  the  different 
departments  of  the  government,  and  some  of  them  to  be 
brought  into  active  operation  by  the  aid  of  subsequent  en- 
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^ctmcnts  of  the  legislative  department     Constitutions  are 
intended  to  be  of  a  permanent  ifature,  liable  to  amendment 
it  is  true,  yet  guarded  against  the  hand  which  would  rash- 
ly and  inconsiderately  make  alterations  in  their  provisions^ 
It  is  obviou?  then,  that  a  constitution  must  be  liberally  con^ 
strued,  with  the  view  of  effectuating  the  intention  of  it» 
framers;  and  that  the  history  ot  the  times  in  which  it  was 
framed,  the  manner  most  efficient  in  securing  its  objects, 
the  restraints  intended  to  be  imposed  and  the  privileges  in- 
tended to  be  granted,  must  all  be  taken  into  consideration 
in  giving  a  construction  to  those  instruments.     What  then 
was  the  privilege  intended  to  be  secured  by  the  5th  sec- 
tion of  the  3d  article?     Certainly  the  right  of  suffrage,  to 
ali  the  persons  included  within  its  provisions;  and  it  is 
equally  certain  that  no  department  of  the  government,  nor 
all  of  them  combined,  have  the  power  to  divest  an  indivi- 
-  dual  of  this  right,  otherwise  than  as  is  prescribed  by  the 
constitution.      Any   citizen  however,  is   authorized    to 
refuse  to  exercise  this  privilege.     He  may  do  it  in  various 
ways;  as  by  refuing  to  vote  at  an  election,  voting  for  only 
one  officer  when  he  might  have  voted  for  five  or  six,  ab- 
senting himself  from  an  election,  &c.     The  right  of  suf- 
frage tlien,  is  a  privilege  granted  by  the  constitution  to 
the  citizen,  intended  to  secure  his  own  rights.     But  if 
the  citizen  can  refuse  to  exercise  this  privilege,  he  may  also 
relinquish  it  for  a  time,  to  secure  to  himself  a  greater  ad- 
vantage.    This  may  be  tested  by  other  provisions  of  the 
constitution.     The  10th  section  of  the  declaration  of  rights 
declares,  that  <<the  accused  has  a  right,  in  ali  prosecutions 
by  indictment  or  information,  to  a  speedy  public  trial. by 
an  impartial  jury  of  the  county  or  district^in  which  the 
offence  shall  have  been  committed.''     This  has  always 
been  considered  as  securing  a  privilege  to  the  accused,  and 
that  he  might,  under  the  statute  authorizing  a  change  of 
venue,  relinquish  this  right,  and  be  tried  elsewhere.     So, 
if  the  General  Assembly  declares  that  no  sheriff  shall  vote  at 
an  election,  except  in  case  of  a  tie,  it  deprives  no  man  of 
his  privilege;  for  no  man  is  bound  to  become  a  sheriffg|()u^ 
if  he  does  become  one,  he,  for  the  time,  reli^uieh^^itf 
right  of  suffrage,  to  be  exercised  only  in  the^^'^P^^d 
case,  for  which  he  receives  a  greater  good.     He  does  this 
too,  with  the  view  in  part  of  securing  an  election,  the  very 
object  intended  to  be  effected  by  this  provision  of  the  consti- 
tution.     It  is  the  policy  of  the  constitution  that  an  election 
should  be  ma4^by  the  people,  and  therefore,  an  ;ict  of  the 
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General  Assembly  tendini;  to  ad vance  this  object,  wou^d  be 
consonant  with  the  best  public  policy.  Nor  does  the  idea 
that  the  sheriff  may  be  authorized  to  give  a  casting  vote, 
militate  at  all  against  the  opinion  herein  before  advanced, 

-  that  a  failure  to  elect  such  officer  occasions  a  vacancy  in 
the  office.  If  such  provision  existed,  the  election  would 
not  have  closed  until  the  sheriff  had  ascertained  the  tie,  and 
given  his  vote.  , 

The  position,  that  an  officer  may  be  compelled  to  re- 
linquish  a  part  of  his  constitutional  privileges  as  a  citizen 
to  promote  the  convenience  of  the  community,  was  well 
sustained  by  the  counsel  for  the  relator,  in  the  cases  put  of 
clerks,  &c.  &c  being  required  to  keep  their  offices  at  the 
several  places  of  holding  the  courts  of  the  different  coun- 

.  ties,  which  necessarily  compels  them  to  live  there;  and  to 
be  compelled  to  reside  at  a  particular  place,  is  as  certainly 
an  unconstitutional  restriction  upon  citizens  generally,  a» 

I  any  which  can  be  imagined.  Offices  are  created,  and  offi- 
cers appointed  for  the  convenience  and  advantage  of  the 
people,  and  so  long  as  these  objects  are  kept  in  view  in  le- 
gislative enactments  with  regard  to  them,  their  rights  are 
not  infringed.  The  constitutions  of  all  the  States  pre- 
scribe the  general  qualifications  of  electors;  in  several,  the 
sheriff  is  required  by  statute  to  give  the  casting  vote;  and 
in  none,  so  far  as  I  am  informcl,  has  the  constitutionality 
of  such  a  law  been  questioned.  I  am  therefore  of  opinion 
that  such  a  statute  would  not  be  unconstitutional. 

I  come  now  to  examine  whether  such  a  statute  does  ac- 
tually exist  in  ourstxitute  book. 

To  prove  that  there  does,  much  has  been  advanced  in 
argument,  which  would  have  been  sound  logic  if  ad- 
dressed to  the  legislative  branch  of  the  government,  but 
which  ought  not  to  influence  this  Court  in  arriving  at  a  con- 
elusion.  That  such  a  law  would  be  politic,  will  not  be 
disputed  by  me;  but  because  I  am  of  this  opinion,  it  does 
not  follow  that  others  must  agree  with  me,  far  less  that  I 
am  for  this  reason  to  determine  that  there  is  such  a  law. 
It  has  been  urfi;ed  that  the  constitution  secures  the  right 
to '-the  electors  of  each  county,  to  elect  members  to  the 
General  'Assenlbiy,  sheriffs,  and  clerks;  and  that  unless 
some  person  in  the  county  is  authorized  to  give  a  casting 
rote  in  the  event  of  a  tie,  there  would  be  a  failure  to  electi 
and  the  office  must  remain  vacant;  or  the  Governor  may 
appoint  some  individual  to  fill  the  vacancy,  however  ob- 
no^ous  such  appointment  might  be  lb  t^  "'people  of  thd 
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county.  Receive  this  argument  in  all  its  latitude,  and  it  ^  iVhY\»». 
defeats  itself;  for  it  has  not  yet  been  contended  by  any, 
that  the  constitution  gives  to  any  person  a  casting  vote  to 
produce  a  pi*eponderance,  when  an  equal  vote  has  been  Adam*, 
given  to  two  candidates;  but  all  admit,  that  if  such  a  power 
exists,  it  is  conferred  alone  by  the  act  of  1812,  and  that  of 
1819,  which  recognizes  it;  for  as  to  the  provision  in  the 
7th  section  of  the  schedule  to  the  constitution,  all  agree 
that  it  was  only  intended  to  provide  for  the  fii-st  election 
under  the  constitution,  and  this  object  being  effected,  it 
became  a  dead  letter.  Suppose  the  act  of  1812  had  been 
expressly  repealed  by  that  of  1819,  so  far  as  related  to  the 
casting  vote  of  the  sheriff,  who  then  would  have  given  such 
vote?  Certainly  any  other  citizen  would  have  been  equal* 
ly  authorized  to  do  so,  with  the  sheriff.  The  answer  is 
plain,  none  would  have  had  such  authority;  a  vacancy 
would  have  occurred,  not  so  destructive  to  the  true  in- 
terests of  the  people  as  might  be  apprehended,  as  it  could 
at  once  be  filled  by  the  -Governor  of  their  choice;  and  after 
the  revolution  of  a  few  months,  the  electors  of  the  county 
would  again  meet  at  the  polls,  either  to  confirm  the  ap- 
pointment made  by  their  Chief  Magistrate,  by  electing  the 
man  commissioned  by  him,  or  to  put  some  person  in  his 
place,  in  whom  they  more  implicitly  confided. 

The  decision  of  this  case  tlien,  turns  simply  upon  this 
point,  does  the  act  of  1819  vest  in  the  sheriff  the  power 
of  giving  the  casting  vote,  in  the  event  of  an  equal  number 
of  votes  being  givert  to  two  persons,  candidates  for  the 
ofiice  of  sheriff.^  The  3d  section  of  that  act,  which  is  en- 
titled <*an  act  to  regulate  elections,'^  &c.  declares,  "that 
hereafter  the  court  house  shall  be  the  place  of  holding 
genera]  elections  in  each  and  every  county  throughout 
this  State,  for  the  purpose  of  electing  Governor,  members 
to  Congress,  members  of  the  Generl  Aassembly,  sheriffs, 
and  clerks.  The  election  at  the  court  house,  as  aforesaid, 
shall  be  holdcn  on  the  first  Monday,  and  day  following, 
in  August,  in  each  and  every  year."  The  3d  section 
provides,  <Hhat  the^  elections  aforesaid  shall  be  conducted 
by  the  sheriff  and  managers  appointed,  in  the  same  manner 
as  heretofore  by  law  directed.^*  In  order  to  ascertain 
the  manner  in  which  elections  were  conducted  before  the 
passage  of  that  act,  it  is  necessary  to  recur  to  the  act  of 
1812,  passed  by  the  Legislature  of  the  Mississippi  Territo- 
ry, entitled  "an  act  to  amend  and  reduce  into  one  the 
several  acts  regulating  elections,^'    The  5th  section  of 
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this  act,  after  specifying  the  manner  in  which  votes  shall 
be  given  in,  viz:  by  ballot,  &c.  proceeds  thus:  <*But  when 
two  persons  shall  have  an  equal  number  of  votes,  the  re- 
turning officer  shall  have  the  casting  vote,  but  shall  not 
vote  in  any  other  case  whatsoever.  '*     At  that  time,  mem- 
bers of  the  House  of  Representatives  were  the  only  oflScc  rs 
elected  by  the  people.     Does  this  provision,  for  deciding 
in  the  event  of  a  tie,  form  a  part  of  the  "manner  of  con- 
ducting the  election?"     If  it  does,  then  the  relator  wb3 
duly  dected;  if  it  does  not,  he  was  not.     There  is  cer- 
tainly a  great  distinction  between  the  manner  of  conduct- 
ing an  election,  and  the  election  itself.     By  **the  manner 
of  conducting  the  election."  I  understand  the  formal  part  of 
the  election,  viz:  the  mode  of  voting,  the  mode  of  receiv- 
ing and  registering  the  votes,  of  computing  them,  &c 
The  word  manner  has  never  been  considered  as  including 
substance,  but  form  only,  and  the  word  canductingy  cer- 
tainly cannot  be  synonymous  with  effecting.     Now  the 
giving  a  casting  vote  is  clearly  not  a  part  of  the  ^<man- 
ner  of  conducting,"  but  it  is  effecting  the  election.     The 
qualifications  of  the  electors  is  substance,  the  manner  of 
determining  upon  those  qualifications  is  form.     Under  the 
provision  which  we  are  considering,    it  devolved  upon 
the  managers  to  determine  whether  the  voters  possessed 
the  necessary  qualifications  to  vote;  but  the  law  must  de- 
finitely prescribe  those  qualifications.     In  the  event  of  a 
tie,  the  giving  of  the  casting  vote  is  as  substantial  a  part 
of  the  election,  and  more  so  if  possible,  than  the  qualifica- 
tions of  the  electors.     It  is  so  far  from  being  the  manner 
of  conducting  the  election,  that  it  is  absolutely  making  the 
election.     When  the  polls  are  closed,  and  the  votes  are 
counted  out,  the  sheriff  and  managers  have  completed 
their  duty  as  respects  the  manner  of  conducting  the  elec* 
tion,  and  if  no  election  of  any  ofiicer  is  effected  by  reason 
of  a  tie,  and  any  individual  is  authorized  then  to  vote,  lie 
is  as  completely  the  elector,  as  if  no  other  person  had  been 
permitted  to  vote  at  all.     This  is  placing  in  the  hands  of 
the  sheriff,  a  great  and  important  privilege,  too  important, 
I  conceive,  to  be  given  by  mere  implication,  unless  it  was 
necessary  to  the  security  of  some  great  interest     I  believe 
therefore,  that  the  power  of  the  sheriff  to  give  such  vote, 
ought  not,  and  legally  cannot,  be  extended  by  implication; 
and  that  therefore,  he  has  not  the  power  to  give  the  casting 
vote,  except  in  the  instance  expressly  provided  for,  viz: 
in  the  event  of  a  tie  between  candidates  for  the  House  of 
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Representatives;  and  that  the  argument  ab  inconvenienii 
cannot  in  this  instance,  be  permitted  to  weigh  with  the 
Court 

The  practice  of  extending  statutes  far  beyond  their 
legitimate  meaning,  indeed  of  often  giving  them  a  con- 
struction directly  in  opposition  to  the  plain  intention  of 
those  who  made  them,  has  been  in  many  instances  carried 
to  a  most  unwarranted  length.    That  statutes,  which  have 
in  view  the  remedy  of  a  particular  mischief,   should  be 
construed  by  the  Courts  so  as  to  carry  that  intention  *  into 
efiect,  is,  in  the  general,  a  plain  proposition;  but  when  the 
formal  mode  prescribed  for  carrying  into  execution  the 
provisions  of  one  statute,  is  recognized  and  prescribed  as 
the  mode  of  carrying   into   execution   the  provisions  of 
another,  to  determine  that  all  the  substantial  enactments 
'  of  the  first  are  included  in  the  last,  might  produce  much 
confusion;   nor  can   I  perceive  the  necessity  for  these 
extended  constructions.   Did  our  (Jeneral  Assembly  meet 
but  once  in  some  dozen  years,  the  argument  ab  inconve" 
nienti  would  possess  great  force  indeed;  but  when  there 
are  annual  sessions,  surely  it  is  safe  and  more  becoming  in 
the  judicial  tribunals  to  suggest  to  this'  more  immediate 
organ  of  the  people,  the  amendment  which  they  consider 
politic,  than  to  make  it  themselves. 

1  consider  the  policy  upon  which  our  happy  institu- 
tions are  based,  of  keeping  separate  and  distinct  the  three 
departments  of  the  government,  as  the  one  best  calcula* 
ted  to  secure  the  permanence  of  our  liberties;  and  while  I 
would  watchfully  guard  against  the  encroachments  of  the 
executive  or  legislative  departments  upon  the  indepen- 
dence oi  the  judicial,  I  would  be  equally  vigilant  not  to 
pass  the  boundary  laid  down  for  me  as  a  judge.  While  all 
shall  act  in  this  way,  we  shall  move  on  harmoniously,  and 
the  great  object  of  the  constitution,  the  security  of  the 
people's  riehts,  will  be  perfectly  effected. 

I  consider  it  unnecessary  to  dwell  upon  the  conse- 
quences produced  by  the  announcement  made  by  the 
sheriff.  Barton,  that  the  relator  was  duly  elected.  This 
can  have  no  possible  effect  If  he  had  received  a  minori- 
ty of  votes,  this  declaration  could  not  make  him  a  sheriff, 
either  cte  facto  or  de  jure;  if  he  had  received  a  majori- 
ty, he  was  entitled  to  the  office  whether  declared  so  or  not 
I  am  of  opinion  the  judgment  should  be  affirmed,  and 
•f  this  opinion  are  a  majority  of  the  Court 
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JULYim         By  JUDGE   LIPSCOMB.     I   have   not  formed   a& 

^!!r\^^^^  opinion  on  the  point  whether  the  act  of  1812  was  abro- 

%.  ^        gated  or  not,  by  the  constitution;  but  I  mo»t 'fully  concur 

Adanu.       in  tlie  construction  given  to  that  act  in  the  above  opinion. 


By  JUDGE  SAFFOLD.  An  election  was  held  at  the 
time  appointed,  when  Barton,  the  sheriflf  then  in  qflSce, 
computed  the  votes,  and  proclaimed  the  relator  elected 
by  a  majority  of  five  votes;  five  days  afterwards,  on  sug- 
gestion of  a  mistake,  he  re-examined  the  certificates  re- 
turned by  the  managers,  from  the  different  precincts;  the 
result  of  which  was,  that  Anderson  and  H.  Chiles  had 
received  an  equal  number  of  votes;  whereupjon  the 
sheriff  gave  the  casting  vote  in  favor  of  the  relator,  and 
made  out  and  forwarded  to  the  department  of  Stale  a  cer- 
tificate thereof.  An  attempt  having  been  made  to  contest 
the  election  of  Anderson,  and  notice  thereof  given  to  the 
executive  department,  the  Governor  proceeded  to  fill  the 
office,  and  commissioned  the  defendant,  Adams,  *no  hold 
the  said  office  until  superseded  by  the  determination  of 
the  contested  election,  or  otherwise  by  the  constitutioB 
and  laws  of  the  State."  No  method  for  contesting  elec- 
tions for  sheriff  having  been  prescribed  by  statute,  nothing 
farther  appears  to  have  been  done  in  the  contest  until  it 
was  renewed  in  this  judicial  form.  The  contest  appears 
io  have  been  attempted  in  the  first  instance,  and  the  ex- 
ecutive appK)intment  to  have  been  made  on  the  supposition 
that  Barton,  the  returning  officer,  had  no  right  to  give  the 
.casting  vote;  or  if  he  had,  it  was  not  done  in  time- 
These  points  involve  all  the  difficulty  of  the  case. 

The ,  right  of  the  returning  officer  to  give  the  casting 
vote  in  the  event  of  a  tie  in  the  election  of  sheriffs,  is 
denied,  on  the  ground  that  the  act  of  1812,  under  which, 
jat3  modified  and  extended,  the  authority  is  claimed,  does 
not  apply  to  elections  for  sheriff.     It  is  true  this  act  of 
the  Territorial  Legislature  was  passed  with  exclusive  re- 
ference to  elections  for  Representatives  to   the   General 
Assembly,  and  at  that  time  mo  other  State  or  county  offi- 
cer was  elective  by  the  people;  hence  the  expressions  of 
the  act  embrace  Representatives  only.     I  think  there  can 
be  no  difficulty  in  deciding,  that  unless  the  application  of 
the  act  of  1812  has  been  extended  by  subsequent  legisla- 
tion, no  change  in  the  form  of  the  government,  or  exten- 
sion of  the  right  of  suffrage,  would  confer  the  right  of 
giving  the  casting  vote  in  the  election  of  other  officers. 
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But  I  maintain  that  the  constitution  and  statutes  of  the  v'^i:yji^ 
State  have  given  the  same  right  in  the  election   of  all 
county  ofl&cers  in  which  the  sheriff  is  the  returning  offi-  v. 

cer.     The  fact  that  a  different  regulation   exists  in  the       Adams, 
election  for  Governor,  can  furnish  no  argument  against  — 

the  right  in  the  other  elections  mentioned,  for  in  this,  va- 
rious considerations  prove  that  the  General  Assembly  is 
the  only  competent  authority  to  act.     In  the  event  of  an 
equal  division  of  votes  in  the  election  of  Representatives 
to  Congress,   the  several  returning  officers  of  the  district 
shall  determine  which  of  the  candidates  shall  be  the  Re- 
presentative. «    This  may  be  regarded  as  one  of  the  many  «  Lawt  of 
indications  of  the  policy  of  the  State,  to  maintain  inviola- 
ble  the  right  of  suffrage,  by  confining  the  election  and 
ultimate  choice  of  all  officers  to  the  electors  of  the  dis- 
trict or  county  entitled  to  the  franchise.     The  right  of 
the  returning  officer  to  give  the  casting  vote  for  sheriff, 
may,  I  conceive, .  be  fairly  derived  from  the   statutes  of 
1812,  regulating  elections  for  Representatives  to  the  Ge- 
neral Assembly,  conjointly  with  the  7th  section  of  the 
schedule  to  the  constitution,  and  the  act  of  1819.  *    The  6Law«  of 
schedule  directs,  that  the  first  election  for  Governor,  Re-    ^**  ^^* 
presentatives  to  Congress,  members  of  the  General   As- 
sembly, clerks  of  the  several  Courts,  and  sheriffs  of  the 
several  counties,  ^^shall  be  conducted  in  the  manner  pre- 
scribed by  the  existing  election  laws  of  the  Alabama  Ter- 
ritory. "  Had  there  been  a  tie  in  the  election  first  held 
under  the  constitution,  for  any  State  Senator,   can  a  rea- 
sonable doubt  be  entertained  as  to  the  authority  of  the 
returning  officer  to  have  given  the  casting  vote?     All  ad- 
mit he  had  this  right  in  an  election  for  Representative, 
for  the  act  of  1812  had  expressly  so   directed;  the  con- 
stitution had  continued  in  force  all  the  Territorial  laws 
not   repugnant  to  it,  and   had  further  declared  as  above 
recited,  that  the  election  for  members  of  the  General  As- 
sembly, and  all  the  other  officers  mentioned,  should  be 
conducted  in  the  manner  prescribed  by  the  existing  elec- 
tion laws  of  the  Alabama  Territory.     What  more  could 
have  been  necessary  to  place  the  conduct  or  entire  man- 
agement of  the  elections  of  Senators  and  Representatives 
on  the  same  footing?     My  present  object  is  to  prove  that 
members  to  both  branches  of  the  Legislature  must  be 
elected  in  the  same  way,  and  that  it  is  impossible  that  a 
difference  can  exist  between  tKe  election  of  Senator  and 
sheriff,  as  respects  the  right  of  the  returning  officer  to 
give  the  casting  vote. 
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While  I  admit  Courts  have  no  authority,  in  order  to 
carry  into  effect  their  own  notions  of  expediency,  to 
extend  the  operation  of  statutes,  by  construction,  to  per- 
sons or  things  not  within  their  legititimate  meaning, 
though  they  be  equally  within  their  reason,  I  am  equally 
zealous  to  maintain,  that  we.should  not  torture  language 
or  pervert  its  usual  acceptation,  to  produce  difficulty  or 
inconvenience,  or  to  search  for  a  casus  omissus  in  legis- 
lation; but  that  we  are  bound  to  interpret  all  statutes 
according  to  their  true  intent  and  meaning,  and  such  as 
are  of  a  remedial  nature,  liberally  and  beneficially.  Then 
when  it  is  declared  that  the  elections  authorized  by  the 
constitution  shall  be  conducted  in  the  manner  prescribed 
by  the  then  existing  laws  of  the  Alabama  Territory,  I 
can  understand  the  language  in  no  other  sense,  than  that 
such  elections  are  not  only  to  be  commenced,  but  finally 
consummated  by  the  same  rules;  nor  can  I  conceive, 
while  two  or  more  candidates  have  an  equal  number  of 
votes,  that  the  election  has  been  completed.  It  is  true 
the  authority  derived  from  the  constitution  as  referred  to, 
had  exclusive  reference  to  the  first  elections  to  be  held 
under  it;  but  the  Le^islature  was  equally  competent  to 
legislate  on  the  subject,  and  at  the  succeeding  session, 
shortly  ailer  the  first  elections,  an  act  was  passed  to  regu- 
late the  elections  of  the  several  officers  before  mentioned, 
by  which  it  is  provided  that  the  elections  aforesaid,  <<shall 
be  conducted  by  the  sheriff  and  managers  appointed  in 
the  same  manner  as.  heretofore  by  law  directed."*  This 
language  is  substantially  the  same  as  that  employed  by  the 
constitution,  and  must  evidently  refer,  as  there  was  no 
other,  to  the  election  law  of  1812,  which  authorized  the 
returning  officer  to  give  the  casting  vote. 

Neither  Senators  nor  clerks  of  either  Court,  more  thaa 
sheriffs,  were  elected  by  the  people  in  1812.  The  go- 
vernment being  territorial,  had  no  Senators,  and  the 
clerks  and  sheriffs  were  appointed  by  the  Executive. 
Hence  it  appears  to  me  impossible  that  the  election  of 
either  of  these  officers,   or  of  Representatives,    can   be 

E>verned  by  rules  different  from  the  others.  The  Legis- 
ture,  as  well  as  the  Convention,  has  arranged  them  in  the 
same  class  for  election,  and  explicitly  declared  that  it  shall 
be  conducted  in  the  same  manner  prescribed  by  the  pre-ex- 
isting election  laws.  Under  the  different  construction, 
if  a  tie  occur  in  the  election  of  a  Senator,  there  is  no  au- 
Uiority  competent  to  determine  the  election.    The  Senate 
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^one,  has  a  constitationtl  ri^^t,  when  conyened,  to  judge 
of  the  election,  and  return;  till  then  nothing  can  bedo.ie, 
and  the  Senate  have  no  power  to  give  the  caating  rote, 
nor  has  the  Governor  that  power,  or  any  authority  to  fill 
the  appointment,  and  the  consequence  of  their  declaring 
a  vacancy  and  ordering  a  new  election  would  be,  that 
the  county  would  remain  unrepresented  during  the  great* 
er  part,  or  all  the  session.  Similar  inconvenience  would 
result  from  the  same  cause  in  reference  to  sheriffs,  unless 
a  tie  ipso  facio  constitutes  a  vacancy  subject  to  executive 
or  judicial  appoinUnent,  and  this  according  to  our  polity 
would  be  a  most  novel  idea.  And  though  a  commission 
has  issued  to  Adams,  who  was  not  a  candidate,  the  Gov- 
ernor has  not  viewed  die  difficulty  in  this  case,  in  the  light 
of  an  ordinary  vacancy;  he  expresses  in  the  commission 
2S  the  cause  of  making  the  appointment,  that  the  election 
had  been  contested;  nor  has  any  authority  been  discov- 
ered for  an  executive  appointment  in  cases  of  contested 
elections.  These  are  cases  in  which  I  conceive  both  law 
and  usage  have  directed  that  the  person  ostensibly  elected, 
and  having  the  certificate  of  the  returning  officer,  shall 
exercise  the  office  until  the  contest  be  terminated  in  favor 
of  one  of  the  parties,  or  until  the  tribunal  authorized  to 
try  and  determine  the  contest  shall  declare  the  office  va- 
cant: and  if  the  law,  as  in  this  case,  has  provided  na 
other  mode  of  deciding  the  contest,  the  judiciary  is  always 
competent  The  official  acts  of  the  person  in  office  un- 
der color  of  right,  during  the  pendency  of  the  contest, 
are  valid  as  the  acts  of  an  officer  defacto^  if  not  ale  jure. 
The  dii*ection  of  the  constitution  on  this  head  is,  that  if  a 
vacancy  occur  in  the  office  of  sheriff  subsequent  to  an 
election,  it  shall  be  filled  by  the  Governor,  as  in  other 
cases,  until  the  ne  xt  general  election.  Shortly  aller  this 
election  was  held,  and  the  difficulty  had  arisen  as  describ- 
ed, the  Governor  commissioned  Adams,  who  otherwise 
had  no  claim  to  the  office.  At  a  liter  period,  ascertain- 
ing there  was  no  prospect  of  a  speedy  decision  of  the 
contest,  he  issued  a  commission  to  Anderson  pursuant  to 
his  certificate  of  election;  but  Adams  refusing  to  yield 
his  authority,  continued  to  exercise  the  functions.  It  is 
conceded  that  a  commission  does  not  confer  the  right  to 
an  elective  office,  except  in  case  of  vacancy,  as  directed 
by  the  constitution,  and  that  it  is  only  evidence  of  the 
right,  which  may  be  resisted,  and  either  sustained  or  an- 
i|ulled,  according  to  the  true  result  of  the  election. 
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Jui^Yim.         Then,  as  it  is  not  conceived  that  any  such  vacancy  ex^ 
^iT^//^  isted  as  is  contemplated  by  the  constitution,  and  inasmuch 
V.  as  the  sheriff  had  certified  that  Anderson  was  duly  elected, 

Adams.       I  find  it  rtecessary  to  express  an  opinion  that  the  commis- 
•*'  sion  to  Adams  was  unauthorized,  and  tliat  on  a  full  view 

of  the  merits,  that  said  relator  was  legally  and  constitu* 
tionally  elected;  that  such  is  the  only  legitimate  conclu- 
sion, whether  it  be  considered  that  he  had  a  majority  of 
five  votes,  as  first  calculated,  or  that  the  number  of  votes 
was  equal  for  him  and  another,  as  supposed  on  the  second 
examination  of  the  certificates,  five  days  afterwards,  and 
that  the  sheriff  then  gave  him  the  casting  vote.  As  the 
delay  in  determining  the  election  was  produced  by  a  mis- 
take, rendering  the  casting  vote  unnecessary',  and  the  law 
does  not  limit  the  time,  it  cannot  affect  the  relator's  title 
to  the  office. 

It  has  also  been  contended  in  favor  of  the  defendant, 
that  the  provision  in  the  election  law  authorizing  sheriffs 
to  give  the  casting  vote,  and  denying  them  the  right  to 
vote  in  any  other  case,  is  unconstitutional,  for  the  reason 
that  it  affects  their  right  of  suffrage.  This  objection  will 
be  but  slightly  noticed,  as  it  is  not  sustained  by  the  opinion 
of  a  majority  of  this  Court. 

Besides  the  reasons  already  advanced  to  prove  that  the 
right  to  give  the  casting  vote  is  consistent  with  both  the 
law  and  constitution,  it  may  be  also  observed,  that  other 
privileges  intended  to  be  secured  by  the  constitution,  and 
which  are  deemed  inestimable,  cannot  be  insured  without 
the  existence  of  this  right  The  constitution  guarantees 
to  the  electors  of  each  county,  the  right  to  elect  members 
to  the  General  Assembly,  sheriffs,  clerks,  &c.  Then,  the 
effect  of  a  denial  of  authority  to  some  one  in  the  county 
to  give  the  casting  vote  in  the  event  of  a  tie  is,  that  the 
county  must  remain  for  a  time  without  any  such  ofiicer, 
or  that  the  Governor,  residing  in  a  distant  part  of  the 
State,  may  control  the  result  according  to  his  will,  by 
appointing  whom  he  pleases,  however  offensive  to  the 
county;  and  true  as  it  is,  that  this  state  of  things  may  not 
often  occur,  yet  every  election  is  subject  to  it,  and  the 
principle  is  the  same  as  if  the  occurrence  was  more  fre* 
quent  And  it  is  also  important  to  reflect,  as  insisted  by 
the  relator's  counsel,  that  if  it  be  admitted  that  the  mere 
act  of  contesting  an  election  creates  a  vacancy,  the  inevi* 
table  consequence  is,  that  any  designing  individual,  by 
merely  exhibiting  the  form  of  a  contest,  may  deprive  the 
electors  of  the  county  of  their  constitutional  right  of  sufr 
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fhtj^e  and  defeat  their  will,  however  united  in  any  case,     jult  imo. 

by  transferring  the  appointment  to  the  Governor,  and  this 

may  be  repeated  as  often  as  elections  shall  be  hold.     A 

more  palpable  invasion  of  the  elective  franchise  cannot  be 

well  imagined;  and  the  principle  being  established  on  con-^ 

stitutionsJ  grounds,  the  remedy  would  be  placed  beyond 

the  control  of  the  Legislature. 

This  would  be  a  state  of  things  than  which  nothing 
could  be  more  foreign  from  the  intention  of  the  Convention. 
And  to  all  the  objections  urged  on  the  ground  that  the  in- 
dividual rights  01  the  returnm^  officer  would  be  withheld, 
by  denying  him  the  common  right  of  suffrage,  I  think  a 
sufficient  answer  has  been  given  bv  the  relator's  counsel, 
that  it  is  an  usual  and  necessary  incident  to  the  office  which 
the  incumbent  has  voluntarily  accepted;  that  the  sheriff 
cheerfully  submitted  to  this  qualification  of  the  right,  has 
duly  exercised  it,  and  that  it  neither  did  or  could  affect 
the  franchise  of  any  other  person.  It  may  be  also  ob- 
served that  the  official  situation  of  a  sheriff  gives  him  ex- 
traordinary influence  in  elections;  his  right  of  sufirage  is 
secured  whenever  his  vote  can  give  to  the  candidate  of 
his  choice  a  plurality;  and  then  he  has  the  peculiar  right  of 
voting  with  a  knowledge  of  the  state  of  the  polls,  whereby 
he  may  secure  his  first,  second,  or  other  choice.  These 
advantages  would  appear  to  compensate  for  any  rights 
yielded.  These  are  all  the  points  which  1  think  necessarily 
involved  in  the  contest;  and  according  to  my  view  of  the 
question,  Anderson  was,  and  is  entitled  to  the  office.  Hence 
my  dissent  from  the  opinion  of  a  majority  of  the  Court 

Judge  Perrt  also  dissented,   and  concurred  in  the 
opinion  delivered  by  Judge  Saf^old. 

Judgment  affirmed. 

Judge  Collieb,  presided  below,  and  did  not  sit 


Stebbins  v.  Sutton. 

When  parties  have  a^eed  that  the  deposition  of  awitnensshall  be  takea 
and  read  on  the  tn'al,  it  must  be  read,  although  it  appear  by  the  deposi- 
tion the  witness  was  interested. 

On  the  trial  of  an  action  of  assumpsit  in  the  Circuit 
Court  of  Baldwin  county,  Pell  B.  Sutton  recovered  against 
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Russell  Stebbins,  a  judgment  on  a  verdict  for  Sl^OOO. 
The  declaration  was  for  goods  sold,  materials  furnished 
towards  the  building  of  a  steamboat,  &c.  The  plea  was 
the  g:eneral  issue.  A  bill  of  exceptions  was  taken  by 
Stebbins,  the  matter  of  which  is  here  assigned^for  error. 

It  ap])ears  by  the  record,  that  there  had  been  a  previous 
trial  of  the  cause*  in  which  one  John  Motley  had  been  ex- 
amined as  a  witness,  that  a  new  trial  had  been  granted,  and 
that  at  the  same  term  the  following  entry  was  made  of 
record,  viz:  ^^In  this  cause  it  is  agreed  that  the  deposi- 
tion of  John  Motley,  a  witness  for  plaintiff,  shall  be  taken 
this  day  before  0.  Sibley,  clerk  of  this  Court,  without 
notice,  and  who  it  is  agreed  shall  be  considered  as  au- 
thorized to  administer  an  oath  to  the  witness,  and  that 
said  deposition  shall  be  read  in  evidence  upon  the  trial  of 
this  cause."  Under  this  agreement,  the  deposition  of 
Motley  was  taken,  and  was  offered  as  evidence  for  the 
plaintiff  on  the  second  trial.  It  was  objected  to  by  the 
defendant,  1st,  because  by  the  evidence  itself  it  appeared 
he  was  an  interestcdVitness;  and  2d,  because  the  evidence 
was  irrelevant  to  the  issue.  The  objections  were  over- 
ruled, and  the  evidence  was  read. 

HiTCHcbcK,  for  the  plaintiff  in  error. 

Acre  and  Parsons,  for  the  appellee. 

By  JUDGE  PERRY.  In  pursuance  of  the  agreement, 
the  deposition  of  the  witness  Motley  was  taken  and  read 
on  the  trial  in  the  Court  below,  which  was  excepted  to, 
and  forms  the  ground  of  error  insisted  on  in  this  Court; 
because  as  it  is  contended,  the  witness  was  directly  in- 
terested in  the  event  of  the  suit  Such  interest  has  at  all 
times  excluded  witnesses  from  giving  testimony  in  Courts 
of  justice,  unless  the  parties  by  their  agreement  make  such 
testimony  legal.  Have  they  done  so?  The  strons  language 
used  in  the  agreement,  that  the  deposition  should  be  reM 
in  evidence  upon  the  trial  of  the  cause,  is  emphatic  of  the 
intention  of  the  parties,  that  they  intended  to  render  the 
witness  competent,  whatever  his  interest  might  be;  this 
construction,  it  is  believed  better  protects  the  rights  of  the 
parties  and  preserves  the  rules  of  law,  than  any  other  that 
can  be  given  to  the  agreement;  because  it  may  fairly  be 
inferred  from  the  record,  that  both  parlies  knew  what  the 
testimony  of  the  witness  would  be,  previous  to  the  agree- 
ment, as  the  defendant  below,  in  an  affidavit  for  a  new 
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trial  previous  to  the  agreement,  alleged  surprise  in  conte^ 
quence  of  the  witnesses  testimony.     But  it  is  contended, 
that  a  consent  to  take  a  deposition  is  always  to  be  con- 
strued subject  to  legal  exceptions  as  to  the  competency  of 
the  witness,   unless  the  record  shews  that  the  opposite 
party  has  expressly  waived  the. point     The  construction 
contended  for  might  well  be  conceded,  had  the  agreement 
gone  no  further  man  the  meare  taking  of  the  deposition  { 
but  the  parties  do  not  stop  there,  they  go  further  and  .say 
the  deposition  shall  be  read  on  the  trial,  which  waives  all 
exceptions  to  the  deposition,  unless  it  be  true  as  contend* 
ed  in  the  second  place  by  the  plaintiff's  counsel,  that  the 
testimony  was  irrelevant  to  the  issue.  Under  this  objection 
it  may  be  necessary  to  consider  the  effect  of  the  witnesses 
testimony.     It  then  proves  that  the  witAess,  while  in  the 
employ  of  the  plaintiff  in  error,  received  goods  of  the 
defendant,  which  were  appropriated  to  the  {Mointiff's  use 
in  the  payment  of  his  workmen;  that  Stebbins,  in  making 
out  the  bills  of  his  workmen,  charged  them  with  the  godds 
got  trom  Sutton.     This  testimony  then,  created  an  obliga- 
tion  upon  Stebbins  to  pay  for  the  goods  he  had  thus 
appropriated  to  his  own  use,  and  tended,  to  say  the  least 
of  it,  to  prove  the  issue  between  the  parties,  in  accordance 
with  the  rule  of  law  that  every  thing  which  tends  to  prove 
the  issue  between  the  parties  is  admissible  upon  the  trial. 
This  last  view  of  the  case  it  is  believed,  entirely  rids  it  of 
the  statute  of  frauds.     We  are  therefore  of  opinion,  that 
the  judgment  of  the  Court  below  should  be  affirmed. 

By  JUDGE  TAYLOR.  In  this  case  the  decision  must 
turn  entirely  on  the  construction  of  the  agreement  between 
the  parties,  relative  to  the  deposition  of  the  witness, 
Motley.  That  this  witness  was  interested  and  incompe« 
tent  ia  clearly  proved  by  his  own  testimony,  and  put  be* 
yond  all  doubt  by  the  written  contract  between  him  and 
the  plaintiff  in  error.  He  was  liable  to  Sutton  unless  a 
recovery  could  be  effected  in  this  action,  and  therefore  in- 
terested in.  securing  such  recovery  by  his  testimony. 

The  agreement  by  which  it  was  determined  by  the  Cir- 
cuit Court  that  the  defendant  Stebbins  was  precluded  from 
objecting  to  the  competency  of  the  testimony  of  Motley, 
was  made  in  open  Court,  and  it  must  be  presumed,  by  the 
attomies  for  the  respective  parties,  as  the  entry  is  as  all 
are  which  are  thus  made,  without  the  signatures  of  the 
parties,  and  without  any  expression  that  the  plaintiff  and 
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defendant  appeared  in  their  proper  persons,  &c.  If  then^ 
this  was  an  arrangement  made  between  the  counsel,  what 
must  have  been  their  object?  It  has  been  contended  in 
argument,  that  it  was  a  condition  upon  which  the  new 
trial  was  granted.  If  so,  it  should  have  been  evidenced 
by  the  record ;  but  nothing  to  this  effect  is  found  there. 
It  was  a  voluntary  agreement  gratuitously  made  by  the 
eounsel  for  the  defendant  It  appeal  s  to  me  to*  I  e  a  most 
unreasonable  construction,  to  determine  that  the  defend- 
ant's counsel  intended  that  the  rights  of  his  client  should 
be  compromitted,  nay  sacrificed  by  the  introduction  of 
illegal  and  incompetent  testimony.  By  the  law,  it  is 
necessary  for  a  party  who  wishes  to  procure  the  deposition 
of  a  witness,  to  make  oath  to  his  materiality,  sue  out  a 
dedimus,  give  notice  of  time  and  place  to  the  opposite 
party,  &c.  By  determining  that  this  agreement  does  not 
contain  a  stipulation  that  the  deposition  should  be  used  on 
the  trial,  whether  the  testimony  should  be  legal  or  illegal ; 
is  this  agreement  nullified?  Far  from  it,  it  effects  much; 
all  that  an  intelligent  and  honest  attorney  can  be  supposed 
even  to  intend  to  grant,  without  express  words,  showing 
beyond  doubt  that  he  grants  more.  All  the  pre-requisites 
of  making  the  affidavit,  suing  out  the  dedimus,  giving  the 
notice,  &c.  are  dispensed  with;  in  addition  to  all  which,  the 
clerk  is  authorized  to  act  as  commissioner  and  to  admi* 
nister  the  oath  to  the  witness.  Then  this  agreement  grants 
much  to  the  plaintiff,  in  whose  behalf  this  deposition  was 
taken,  which  the  defendant's  counsel  might  legitimately 
grant,  without  jeopardizing  the  rights  of  his  client. 

It  is  insisted  however,  that  the  intention  of  the  parties 
is  made  plain  by  its  appearing  in  the  record,  that  the 
witness  had  testified  upon  a  former  trial  in  the  cause. 
This  does  not  convince  my  mind.  On  that  trial,  his  in- 
terest and  consequent  incompetency  may  not  have  occur- 
red to  the  defendant's  counsel,  or  if  he  was  objected  to  on 
that  ground,  the  objection  may  have  been  overruled. 

To  me  it  appears  plain  that  it  was  only  intended  by 
this  agreement  to  place  the  plaintiff,  Sutton,  in  as  good  a 
situation  as  the  personal  presence  of  the  witness  would 
do  at  the  trial,  not  a  better.  It  is  a  common  form  of  ex- 
pression to  add  to  the  conclusion  of  notices  for  taking 
depositions  &c.  that  they  will  be  read  on  the  trial  of  the 
cause,  it  is  often  appended  to  agreemenis  made  between 
counsel;  yet  I  never  knew  it  contended  before,  that  no 
matter  how  illegal  the  testimony,  still  it  was  to  be  read. 


Btebbins 
▼. 
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but  always  understand  that  no  objection  to  competency  ^  J^Tjim. 
is  thereby  waived. 

It  has  been  asked,  '^'suppose  the  agreement  had  autho- 
rized the  deposition  of  a  party  to  be  taken."  This  is  no  Sutton, 
illustration.  In  that  case  the  words  upon  which  so  much 
fltress  is  laid  in  this  instance  could  give  no  additional 
effect  to  the  agreement.  When  it  is  agreed  that  a  party 
shall  give  his  deposition,  it  must  be  understood  as  conced- 
ing a  right,  because  all  know  it  cannot  be  done  without 
such  agreement;  and  because  it  will  be  presumed  the  par- 
ties had  some  object  in  view.  But  if  counsel  could  be  so 
reckless  of  the  interest  of  their  clients  as  to  make  such 
an  agreement,  would  the  Court  permit  it  to  be  carried  in- 
to execution,  if  objected  to  on  the  trial?  Would  not  the 
authority  of  the  Court  be  interposed  when  it  was  seen 
that  an  attorney  was  betraying  Uie  trust  confided  to  him? 
Most  certainly.  Then  in  the  present  instance,  I  cannot 
agree  to  a  construction  which  places  counsel  in  such  an 
attitude,  particularly  when  he  is  known  to  have  been  a 
man  of  integrity;  and  even  were  the  agreement  more 
explicit  in  evidencing  an  intention  thus  to  compromise 
the  interest  of  a  party,  without  its  appearing  that  he  had 
been  consulted  on  the  subject,  I  much  doubt  the  propriety 
of  permitting  his  rightii  to  be  thus  sacrificed.  In  my 
opinion  the  judgment  should  be  reversed,  and  the  cause 
remanded. 

Judgment  a£Srmed. 

The  Chief  Jvstics  presided  below^  and  did  not  sit 
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OASES   DETERMmEDAT   THE    TERM   OF   THE    FIRST  MOIT- 
DAT   IN   JANUARY,    1830,   AT   TUSCALOOSA. 

PRESENT  AT  THIS  TERM, 
CHIEF  JUSTICE  LIPSCOMB, 

JUDGES  SAFFOLD,  CRENSHAW,  TAYLOR,  WHITE,  COLLIER  AND  PERRY. 


Brandon  v.  Snows  and  Cunningham. 

ft 

2.  Between  third  pertoos,  the  pretiiinptioQ  is  that  piiblie  ofleen  bare 
done  tbeir  duty.  Therefore  a  purchaser  of  personal  property  at  sheriff's 
sale,  need  not  prove  that  the  sale  was  duly  advertised,  nor  that  it  was 
regular.    It  devolves  on  the  opposite  party  to  show  its  illegality. 

2.  As  to  real  estate,  would  such  proof  be  necessary,  quaere? 

9*  A  sheriff  may  amend  his  return  on  an  execution  at  any  time,  to  make 
it  true :  and  such  return  will  relate  back  and  protect  a  purchaser  as  if 
originally  mode. 

4.  The  possession  of  property  remaining  with  the  vendor,  is  not  per  te 
fraudulent,  particularly  when  sold  at  sheriff's  sale. 

5.  The  Court  may  lawfully  sum  up  the  evidence  to  the  jury,  and  instmct 
them  hypotketically. 

This  was  a  trial  of  the  right  of  property  in  a  slave,  in 
Tuscaloosa  Circuit  Court  L.  Brandon  had  recovered  a 
judgment  in  said  Court,  against  J.  Wyzer;  an  execution 
issued  on  this  judgment  the  18th  of  April  1826,  was 
levied  on  the  23d  September  1826,  on  a  negro  boy  nam- 
ed Jacob,  then  in  the  possession  of  Wyzer.  Snows  and 
Cunningham  claimed  the  slave  as  their  property;  under 
the  statute  they  filed  their  affidavit  and  claim,  on  the  2d 
of  October  1826,  and  a  trial  of  the  issue  joined  between 
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JANUARY  1830.  Brandoii  the  plaintiff  in  execution  and  the  claimants,  watf 
^^^"^/"^^^^  had  at  March  term,  1828,  when  a  verdict  was  found  for 
Brandon      ^^  claimants. 

Snow's  and        By  a  bill  of  exceptions  taken  by  Brandon,  it  appears 
Cunningham.   ^^^^  before  the  jury  he  proved  his  judgment,  execution, 

and   levy,  and  that  the  slave  was  iir  Wyzer*s  possession. 

The  claimants  proved  the  existence  of  an  older  judgment 
against  Wyzer,  in  favor  of  one  Bullock,  and  that  an  exe- 
cution had  issued  under  it,  which  was  produced  with  the 
following  return:  "Levied  16th  January  1324,  on  one 
house  and  lot,  and  one  negro  woman  named  Joicy. 

W.  Y.  GLOVER.  Sheriff.'' 
<<Al30  one*negro  boy  named  Jacob,  taken  as  the  property 
of  J.  Wyzer,  at  the  suit  of  J.  Bullock,  and  the  said  boy 
was  sold,  the  2d  of  March,  1824,  to  Snows  and  Cunning- 
ham. I  certify  that  from  the  word  "Joicy,''  the  other 
words  are  added  by  leave  of  the  Court,  this  13th  of  Oc- 
tober 1827.  The  words  "16th  January,  1 824, '' are  also 
added  by  leave  of  the  Court  as  an  amended  return. 

"W.  Y.  GLOVER." 
The  former  sheriff  Glover,  deposed  that  he  did  in  fact  sell 
the  negro  at  sheriff's  sale  under  this  execution  to  the  claim- 
ants for  0255,  which  they  paid  him,  and  that  he  delivered 
him  to  them,  and  ga  /e  them  a  bill  of  sale.  The  bill  of  sale 
was  not  produced,  nor  was  it  recorded,  but  its  loss  and  con- 
tents were  proved.  It  was  further  proved  that  in  a  short 
time  after  the  sale  by  the  sheriff,  the  slave  went  into  the  pos- 
session of  Wyzer,  and  remained  in  his  possession  two  or 
three  months,  without  any  stipulation  for  loan  or  hire,  ex- 
pre^  or  implied;  that  after  that  period  the  claimants  hired 
the  slave  to  Wyzer  at  820  per  year,  and  that  this  was  a  rea- 
sonable rate  of  hire;  that  the  claimants  had  regularly  paid 
the  taxes  for  him;  it  was  also  proved  that  Wyzer  was  in- 
debted to  the  claimants  at  the  time  of  the  sale,  in  a  small 
amount.  There  was  no  proof  produced  of  any  notice  or 
advertisement  of  the  sale,  nor  that  ten  days  notice  was 
given,  or  any  other  time,  nor  was  the  place  of  sale 
proved.  On  this  proof  the  counsel  for  the  plaintiff  ia 
execution  requested  the  Court  to  instruct  the  jury; 

1.  That  it  was  necessary  the  claimants  should  prove  that 
legal  notice  of  the  time  and  place  of  sale  had  been  given 
according  to  statute;  and  that  the  sale  had  taken  place  at 
the  appointed  time  and  place,  and  in  the  manner  required 
by  the  statute. 

2.  That  the  right  of  Brandon  could  not  be  prejudiced 
or  affected  by  the  amended  return  of  the  former  sherifi^ 
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on  Bullotik's  execution,  wheii  those  rights  hid  accrued  \^}}i^X^^ 
anterior  to  the  making  of  the  amendment  ^Umd^ 

3.  That  the  slave  going  into  the  possession  of  Wyzer,  si  ▼. 

short  time  after  the  sale,  and  remaining  there  two  or  thre^  f^°^-^*h"** 
months  without  any  stipulation  of  loan  or  hire,  when  the      """"^  "*' 
relation  of  debtor  and  creditor  existed  between  them, 
rendered  the  ^ansaction  fraudulent 

The  first  instruction  the  Court  refused,  and  instructed 
the  jury  that  they  were  bound  to  presume  that  the  sheriff 
had  done  his  dnty^  and  that  all  the  requirements  of  the  law 
had  been  observed  by  him,  unless  the  contrary  was  shewn 
by  the  opposite  party.  The  second  instruction  was  also 
refused;  and  the  Court  charged  the  jury  that  the  sheriff'* 
amendment  had  a  retrospective  efiect,  and  related  back 
to  the  original  return,  and  had  the  same  effect  on  the 
rights  of  all  parties,  as  if  the  amendment  formed  a  part  of 
the  original  return.  The  Court  also  refused  to  give  the 
third  instruction  requested. 

The  charge  given  by  the  Court  to  the  jury  Was  also 
excepted  to  en  account  of  its  form^  and  the  language 
employed;  these  expressions  having  been  used,  *<If  you 
believe  the  evidence  introduced  by  the  claimants,  then 
is  the  case  made  out  for  them." 

Brandon,  the  appellant,  assigns  in  this  Court  for  error^ 
the  decisions  made  as  above  stated. 

Barton  and  Stewart^  for  the  appellant 

Crabb  and  P.  N.  Wilson,  for  the  appellees. 

By  LIPSCOMB,  Chief  Justice*  The  plaintifi'  in 
error  supposes  the  Circuit  Judge  to  have  erred  in  re- 
fusing the  instruction  first  prayed  for^  and  in  giving 
the  instruction  he  did  in  relation  thereto.  In  some  cases 
it  has  been  holden,  that  when  land  has  been  sold  under 
execution,  the  advertisement  required  by  statute  must 
be  proven,  and  that  it  is  an  essential  muniment  of  title 
to  the  purchaser;  but  this  rule  has  never  been  applied 
to  personal  property;  no  paper  evidence  is  necessary  for 
the  conveyance  of  personal  property;  title  to  real  property 
is  always  supposed  to  be  sustained  by  documentary  evi- 
dence: perhaps  this  distinction  sufficiently  shews  the 
reason  of  requiring  proof  that  real  property  had  been 
advertised,  while  it  is  not  required  of  personal  property*. 
We  think  then  that  the  charge  of  the  Judge  was  right 
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JANUARY  1S30.  We  do  Hot  howevcr  decide  that  such  proof  would  be  ab- 

^^^V^**^  solutely  necessary,  even  in  the  case  of   a  sale  of  land. 

ran  on  rj^^^  second  error  assigned  is,  that  the  Court  charged 

Snow  and     the  jury,  that  the  amended  return  made  by  the   sheriff 

unmng  am.  ^^  ^j^^  ^|^|^  ^^  ^^^  execution  under  which  the  defendants 

'^  purchased,  related  to  the  time  when  the  original  return 

was  made,  if  the  sheriff  had  sold  the  slave  levied  on  and 
neglected  to  make  the  return  on  the  execution  required 
by  statute,  such  neglect  surely  could  not  operate  prejudi- 
cially to  the  purchaser;  and  the  sheriff,  as  a  ministerial 
officer,  would  be  so  far  protected,  as  to  be  permitted  to 
amend  his  return  so  as  to  make  it  true,  at  any  time. 
•  The  third  error  assigned  is  in  relation  to  the  possession 
of  the  property  remaining  with  Wyzer.  We  believe 
that  there  was  no  error  in  refusing  to  give  the  charge  pray- 
ed. There  had  been  a  great  contrariety  of  decision  on 
the  question,  whether  the  property  remaining  with  the 
vendor  after  an  absolute  sale  was  fraudulent  per  se^  or 
only  a  badge  of  fraud ;  but  under  the  most  rigid  construc- 
tion, a  purchase  made  at  sheriff's  sale  was  an  exception  to 
the  rule  of  the  possession  being  fraud  per  se;  and  the 
law  is  now  settled,  that  in  no  case,  does  the  mere  £aict  of 

Cossessjon  remaining  with  the  vendor  constitute  fraud, 
ut  that  it  is  only  a  badge  of  fraud,  from  which  the  jury 
must  draw  the  inference  of  its  existence,  if  not  rebutted 
,  or  explained. 

Exceptions  were  taken  to  the  terms  used  by  the  Judge 
in  his  charge  to  the  jury,  such  as  "if  they  believed  the 
evidence  offered   by  the  claimants  of  the  property,  then 
is  their  case  made  out ''     It  would  be  impossible  for  this 
Court  to  say  whether  there  was  error  in  this  charge  or 
not,  unless  we  were  informed  what  testimony  had  been 
introduced   by  the  claimants.     If  the  record   does   not 
shew  enough  to  satisfy  this  Court  that  the  charge  was 
erroneous,  we  cannot  presume  such  error.     It  is  certainly 
competent  for  the  Judge  to  sum  up  the  testimony,   and 
nothing  can  be  fairer,  or  more  in  the  sphere  of  his  duty, 
than  for  him  to  tell  the  jury,  that  if  they  found  such  facts 
proven,  that  the  law  was  in  favor  or  against  a  party 
plaintiff  or  defendant    We  believe   there   is  no  error 
error,  and  that  the  judgment  must  be  affirmed. 

JujooEs  Crenshaw  and  Collier  not  sitting;  the  former 
having  presided  below^  and  the  latter  having  been  of 
counsel  in  the  cause. 
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Satre  V.  Lucas. 

A  note  auder  seal  made  payable  to  A.  B.  or  bearer,  is  not  transOerable  by 
delivery,  no  as  to  enable  the  bearer  to  maintain  an  action  on  it  in  his 
own  name. 

In  an  action  of  debt,  in  Montgomery  Circuit  Court, 
"W.  Sayre  declared  against  W.  B.  Lucas,  on  a  specialty, 
relying  on  his  title  there  to  as  bearer.^  Lucas  craved  oyer 
of  the  instrument  and  demuh^d-,  on  the  ground  that  such 
an  instrument  was  not  transferable  by  delivery,  so  as  to 
enable  the  bearer  to  maintain  an  action  in  his  own  name. 
The  instruments  set  out  on  oyer  was  as  follows: 

"S5354  20.  On  or  before  the  thirtieth  day  of  December 
1825,  we  or  either  of  us  promise  to  pay  Jonathan  Battelle 
and  George  Wilkinson,  agents  of  the  Alabama  Company, 
or  bearer,  the  sum  of  three  hunderd  and  fifty-four  dollars 
20-100  for  value  received.  Given  under  our  hands  and 
jseals,  this  sixteenth  day  of  November,  in  the  year  1822. 

W.  B.  LUCAS,  [SEAL.] 
M.  ANDREW,  [SEAL.]'' 

The  case  was  tried  at  March  term  1828,  when  the 
demurrer  was  sustained,  and  judgment  was  rendered  for 
the  defendant,  Judge  White  presiding. 

The  error  assigned  by  Sayre,  the  appellant  in  this 
Court  is,  the  decision  made  on  the  demurrer. 

a  3  Bnrrows 

Thorixoton  and   Gordon,  for  the  appellant     The  d^Im8^634. 

instrument  was  not  at  common  law  a  writing  obligato-  3  Term  Rep! 

ry,  it  is  an  instrument  of  modern  use,  and  intended  by  R^^ond^ 

the  makers  to   pass  and  be  negotiable  without  assign-  180.  i  Bur- 

ment.     Almost  every  State  in  the  Union,  and  our  State  ^^^^^4^ 

among  the  rest,  has  declared  all  instruments  for  the  pay-  i9Jobnflon 

ment  of  money,  negotiable.    The  intention  of  the  malcers  J^-  sSoh*" 

and  the  policy  of  our  law  should  prevail,  rather  than  the  Cases  259, 

antiquated  notions  and  rules  of  the  common  law,  restrain-  ^  J9*'°'J^^* 

mgthe  negotiability  of  choses  m  action,  as  being  injurious  59.  i  Cranch 

to  the  poor,  &c.  especially  as  instruments  of  this  class  J^-  ci!'^"' 

were  not  then  in  use. «  on  Biii«  m. 

3  Barn,  and 

GoLDTHWAiTE  argued  for  the  appellee.  Com" La'  ^^ 

Rep.  15.  1 

By  JUDGE  CRENSHAW.    The  only  question  to  be    Mason  264. 
decided  is,  whether  the  bearer,  who  is  not  the  obligee   Pcoke 'i^'^* 

4  John.  55. 
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JANUARY  18M.  named  in  the  writing  obligatory  or  single  bill,  can  main'- 

^^^^^^^^  tain  aui  action  in  his  own  name,  against  the  obligor? 

ayre  ^^  ^j^  question  there  has  been  heretofore  a  diversity 

Lucas.       of  opinion,  and  it  affords  us  some  satisfaction  that  a  case 

— now  occurs  in  which  the  practice  can  be  settled  by  a  legal 

adjudication.. 

I  did  believe  that  it  had  been  settled  by  the  decision  in 

^Minoi^AU.  the  case  of  Howell  and  Smith  v.  Hallett^^  when  this 
^'  '  question  was  directly  before  the  Court  In  that  case  the 
declaration  stated  that  the  defendants,  Howell  and  Smith, 
made  their  writing  obligatory,  payable  to  William  N- 
Thompson  or  bearer,  and  which  was  transferred  by  deli- 
very to  the  plaintiff  Hallett.  The  judgment  was  reversed 
on  the  ground  that  the  declaration  concluded  in  assump* 
sit,  yet  some  of  the  Judges  were  inclined  to  reverse  on 
the  ground  that  the  bearer  of  a  note  under  seal,  not  being 
the  obligee  or  assignee,  could  not  maintain  an  action 
in  his  own  name  against  the  obligor.  It  was  then  said, 
that  by  the  law  merchant,  notes  under  seal  were  not 
negotiable  either  by  indorsement  or  delivery,  though  like 
other  choses  in  action,  the  assignment  of  them  would  be 
protected  in  equity,  and  would  operate  as  a  warrant  of 
a^ttorney  to  the  assignee  to  sue  at  law  in  the  name  of  the 
obligee,  and  recover  to  his  own  use. 

If  the  judgment  in  the  case  of  Howell  and  Smith  v. 
Hallett  was  not  decisive  of  the  question  now  under  con- 
sideration, the  reasoning  embraced  in  the  opinion  has  a 
direct  application,  and  I  shall  insist  on  its  full  benefit  ^I 
"^^^  lay  it  down  then  as  an  incontrovertible  proposition,  tnat 
at  common  law,  no  chose  in  action  was  assignable,  so  as 
to  authorize  the  assignee  to  sue  in  his  own  name;  that  by 
the  law  merchant,  which  was  incorporated  into  the  body 
of  the  common  law,  bills  of  exchange  became  negotiable; 
and  by  the  aid  of  certain  English  statutes,  inland  billsy 
promissory  notes,  and  checks  on  banks  were  also  made 
negotiable;    and  that  those  are  the  only   contracts    or 
choses  in  action  which  are  strictly  negotiable  at  this  day 
in  England,  and  on  which  the  assignee  can  maintain    an 
action  in  his  own  name.     These  positions  are   clearly 

«Pige  4-n.  illustrated  in  Chitty  on  Bills.  V 

If  then,  writings  obligatory  or  notes  under  seal  are 
not  negotiable  or  assignable  at  the  common  law,  so  as  to  au- 
thorize the  assignee  to  maintain  an  action  in  his  own  name 
against  the  obligor,  if  the  action  be  at  all  maintainble^  it 

cUwiofXk.  n;iust  be  by  virtue  of  our  statute  of  1812;^  but  that  statale 
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authorizes  them  to  be  assigned  by  indorsement  alone,  and  ^^^^^i^Xi^ 
not  by  delivery;  they  consequently  cannot  be  assigned  in  " 
any  other  mode  than  by  indorsement,  so  as  to  authorize  the 
assignee  to  sue  in  his  own  name.     As  illustrative  of  this 
position,  see  2  Bibb  83.  " 

But  it  has  been  contended  that  a  bond  or  note  under 
seal,  payable  to  bearer,  will  pass  by  delivery  in  the  same 
manner  as  a  hank  note  payable  to  bearer.  And  in  support 
of  this  proposition,  the  3d  of  Kent's  Commentaries*  is  «PageSS. 
mainly  relied  on.  And  to  support  his  doctrine,  the  learned 
commentator  refers  to  10th,  Common  I^aw  Reports,  page  x 

16.  That  appears  to  have  been  the  case  of  a  Prussian  bond, 
by  which  the  king  of  Prussia  declared  '^himself  bound 
to  every  person  who  should  for  the  time  being  be  the  holder 
of  the  bond."  The  Court  determined  that  this  bond  was 
analogous  to  a  bank  note  payable  to  bearer,  and  that  the 
holder  of  it  had  power  to  give  title  to  any  person  honest- 
ly acquiring  it  But  this  decision  was  solely  on  the 
ground  that  the  bond  was  payable  directly  to  the  holder, 
and  also  because  it  was  proved  at  the  trial  that  such  bonds 
were  negotiated  like  exchequer  bills. 

To  maintain  the  present  action,  much  reKance  has  also 
been  placed  on  the  case  of  BuUard  v.  Belly  ^  in  which  hllUmm^Si. 
Judge  Story  says,  that  <<a  note  payable  *to  bearer  passes 
by  mere  delivery,  and  the  holder  cl^ms  merely  as  bearer;  * 
that  the  note  is  an  original  promise  by  the  maker,  to  pay 
any  person  who  shall  become  the  b^irer;  and  that  a  note 
payable  to  William  Pitt  or  bearer,  is  a  direct  promise  to 
the  bearer,  whether  William  Pitt  b*-  a  real  or  fictitious 
person."  To  such  authority  as  Judge  Story,  I  bow  with 
respectful  submission;  yet  great  men  may  err:  Homer, 
the  prince  of  poets,  did  sometimes  nod,  and  Judge  Story, 
who  is  generally  correct,  may  in  this  instance  have 
extended  the  doctrine  too  far.  I  admit  that  the  analc^ 
is  strong,  though  it  is  not  a  case  precisely  in  point  Th6 
case  before  that  eminent  lawyer  was  that  of  a  bank  note 
not  under  seal;  and  if  it  had  been  a  writing  obligatory  or 
note  under  seal,  I  have  very  little  doubt  but  his  opinion 
would  have  been  different,  as  the  subject  matter  varied 
before  him. 

Can  it  with  any  sort  of  plausibility  be  insisted,  that 
a  bill  single  or  writing  obligatory,  the  most  essential  and 
distinguishing  qualities  of  which  are  sealing  and  delivery, 
possesses  in  this  respect  the  same  negotiable  qualities, 
a^d  is  governed  by  the  same  rules  as  bank  notes,  which 
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-JAHUART^sjft.  pass  current  in  the  commercial  world,  and  answer  all  the 
purposes  of  cash?  Surely  not  Sealing  and  delivery  are 
not  of  the  essence  of  a  bank  note;  if  you  attach  these  pro- 
perties to  it,  its  very  name  and  nature  become  changed^ 
and  it  is  governed  by  other  rules.  If  the  bond  is  payable 
to  William  Pitt,  or  bearer,  we  cannot  presume  that  Wil- 
liam Pitt  is  a  fictitious  person  in  an  instrument  which 
requires  the  solemnities  of  signing,  sealing,  and  delivery, 
to  give  it  validity.  If  William  Pitt  was  indeed  a  person 
not  in  being,  it  would  be  proper  to  aver  the  fact  in  tlie 
declaration,  before  the  plaintiff,  as  holder  of  the  bond, 
would  be  entitled  to  recover. 

It  is  said,  that  a  writing  under  8eal_  supposes  an  obligor, 
an  obligee,  and  thing  contracted  for.  In  the  case  before 
us,  who  was  the  obligee?  I  answer  Battelle  and  Wilkinsoa. 
The  delivery  also,  which  was  an  essential  part  of  the 
transaction,  was  to  them.  How  then,  could  there  after- 
wards be  another  delivery  to  a  subsequent  holder  by  the 
same  obligor?  When  Lucas  sealed  and  delivered  the 
instrument  to  Battelle  and  Wilkinson,  that  was  a  comple-* 
tion  of  the  contract,  and  he  could  not  become  bound  to 
any  other  person  by  a  subsequent  act  of  the  obligee. 
There  was  no  privity  of  contract  between  Lucas  and  the 
plaintiff;  and  tiiough  the  instrument  is  payable  to  Ikttelle 
and  Wilkinson,  or  bearer,  this  only  authorized  the  bearer 
to  sue  in  the  name  of  Battelle  and  Wilkinson,  and  recover 
to  his  own  use.  A  majority  of  the  Court  are  for  affirm- 
ing the  judgment. 

By  JUDGE  TAYLOR.  The  single  question  in  the 
case  is,  whether  a  bill  single,  given  to  A.  B.  or  bearer,  can 
be  sued  on  in  the  name  of  the  bearer,  without  having  been 
assigned  to  him  by  A,  B.  It  has  been  contended  this  can- 
not be  done  for  several  reasons: 

1.  Because  such  instruments  are  not  negotiable,  and 
this  would  give  them  a  negotiable  character. 

2.  Because  the  legal  interest  is  vested  in  the  payee, 
and  it  requires  an  assignment  from  the  payee  to  the  hoM- 
er,  to  pass  it  out  of  him. 

3.  i3ec«iuse  the  Statute  passed  in  December,  1812,  "con- 
cerning the  assignment  of  bonds,  notes,  &c.''  requires  that 
such  an  instrument  shall  be  assigned,  to  enable  the  holder 
to  sue  in  his  own  name. 

I  do  not  consider  it  necessary  to  deny  the  first  position, 
in  order  to  maintain  the  doctrine  that  such  an  action  mav 
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be  sustained.  Negotiable  inatroments payable  to  bearer,  do  JANUARYm©. 
not  pass  by  delivery,  so  as  to  vest  the  holder  with  a  legal        g^ 
interest  in  them  because  they  are  negotiable^  nor  are  they  v. 

viewed  as  having  been  negotiated  by  the  payee;  but  it  is       Lncw. 
because  the  promise  or  undertaking  is  considered   as  ' 

having  been  originally  made  to  the  holder.    Judge  Story,  «i  Mason 
in  the  case  of  BuUard  v.  Bell**  says,  <<a  note  payable 
to  bearer  is  often  said  to  be  assignable  by  delivery,  but  in 
correct  language  there  is  no  assignment  in  the  case?^  It 
passes  by  mere  delivery,  and  the  holder  never  takes  any 
title  by  or  through  any  assignment,  but  claims  merely  as 
bearer.     The  note  is  an  original  promise  by  the  maker, 
to  pay  any  person  who  may  become  the  bearer  of  it;  it 
18  therefore  payable  to  any  and  every  person  who  suc- 
cessively holds  the  note  bona  fide,  not  by  virtue  of  any 
assignment  of  the  promise,  but  by  an  original  or  direct 
promise,  moving  from  the  maker  to  the  bearer.''    And 
this  doctrine  was  essential  to  support  the  decision  made  i 
in  that  case;  it  was  the  very  point  on  which  the  action  I 
turned.     If  the  note  had  been  considered  «ts  passing  from  * 
the  payee  by  assignment,  the  decision  must  have  been  k 
different  from  what  it  was,  because  it  would  then  have 
been  necessary,  under  the  act  of  Ck>ngress  on  that  subject, 
for  the  proceedings  to  have  shewn  tiiat  Pitt,  the  payee, 
was  not  a  citizen  of  the  same  State  with  the  defendant^ 
and  the  decision  was  directly  the  contrary.    This  opinion 
of  Judge  Story,  it  was  stated  in  the  argument,  has  been 
supported  by  the  Supreme  Court  of  the  United  States,  in 
a  case   reported  in   2d  Peters,  which  book  is  not  here. 
And  I  do  not  see  how  a  different  result  could  be  arrived 
at;  all  the  authorities  which  I  have  consulted,  maintain 
the  same  position.     Chitty  on  Bills,  page  64,  has  this 
strong   language:    ^^A   bill   may   be  drawn   payable  to 
bearer,  and  in  such  case  it  will  be  transferable  by  delive- 
ry; and  a  bill  or  note  payble  to  J,  S.  or  bearer,  is  in  legal 
effect  payable  to  the  bearer,  and  J.  S.  is  a  mere  cypher. " 
I  consider  it  clear,  under  these  authorities,  except  for 
mere    description,  that  it  would  be  wholly  immsfterial 
whether  the  name  of  the  payee  appeared  in  the  declara- 
tion or  not,  and  that  on  a  count  which  did  not  aver  a  de- 
livery by  the  payee  to  the  holder,  the  note  could  be  given 
in  evidence. 

From  these  authorities  and  reasons,  I  arrive  at  the  con- 
clusion that  an  instrument  payable  to  bearer  is  consi- 
dered as  executed  to  the  holder;  that  whether  this  instru- 
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•^Awu^YiMo*  ment  be  a  bond,  note,  or  bill  of  exchange,  there  is  na 

difference:  that  therefore  the  holder  has  the  legal  interest 

^^        and  may  maintain  an  action  in  his  own  name.     And  in 

Lvcms.        this  opinion  I  consider  myself  directly  sustained  by  the 

-— —^ —  case  of  Gorgier  v.  Mieviiiey  reported  in  10th  Sergeant 

***  and  Lowber,*  which  was  an  action  by  the  owner  to  recover 

the  amount  of  a  bond  executed  by  the  King  of  Prussia, 
and  made  payable  to  the  holder,  which  had  been  depo- 
sited with  an  agent  for  certain  purposes,  who  had  pledged 
•  it  for  a  debt  of  his  own.  The  Court  instructed  the  jury 
to  find  a  verdict  for  the  defendants,  unless  they  thought 
the  defendants  knew  that  the  bond  was  not  the  property 
of  the  person  who  made  the  pledge.  It  is  true,  that  in 
this  case  it  was  proved  that  bonds  of  this  description 
were  sold  in  the  market  and  passed  by  delivery  from 
hand  to  hand,  like  exchequer  bills,  and  the  Judge  com- 
pared the  bond  to  a  negotiable  instrument,  because  such 
instruments  passed  by  delivery  in  ordinary  dealings;  and 
1  think  we  may  fairly  presume  that  such  is  the  case  with 
paper  like  that  on  which  this  suit  is  founded,  though  I  do 
not  consider  this  material  to  the  decision. 

It  is  clearly  proved  by  the  case  last  cited,  that  sealed 
instruments  are  not  placed  by  the  decisions  on  a  different 
footing  from  promissory  notes,  so  far  as  this  question  is 
involved.  But  it  is  insisted,  that  although  a  suit  might  be 
brought  by  the  holder,  if  the  bill  were  made  payable 
simply  to  "bearer,*'  yet  when  made  payable  to  "A.  B,  or 
bearer,"  it  cannot;  that  in  the  latter  case  it  is  evident  the 
instrument  was  delivered  to  a  different  person  from  the 
one  who  sues,  and  that  it  would  be  contradicting  it  by  a 
presumption,  to  infer  that  the  obligation  to  pay  was  enters 
ed  into  with  any  other  person. 

This  is  a  distinction,  so  far  as  authorities  have  been 
adduced,  and  the  researches  of  counsel  seem  to  have  been 
great,  never  before  taken.  The  case  decided  by  Judge 
Story  was  exactly  similar  to  the  present  The  note  was' 
payable  to  William  Pitt  or  bearer;  and  such  a  distinction 
is  excluded  by  the  language  of  Chitty  before  quoted,  when 
he  says  the  payee  will  be  considered  *<a  mere  cypher.** 

I  think  tru6  policy,  if  the  law  will  admit  it  without 
great  violence,  requires  at  our  hands  the  same  decision  in 
this  case,  which  we  would  make  were  the  action  founded 
on  a  promissory  note.  By  our  statutes  they  are  placed 
in  almost  every  instance,  and  for  every  purpose,  on  the 
same  footing;   they  are  the  kind  of  instruments    most 
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osaally  executed  among  us,  and  we  probably  see  ten  of  jaiojart  ibm. 
them,  for  one  promissory  note.     But  what  law  have  we  ^^^'^"^^ 
which  permits  promissory  notes  to  be  passed  in  this  way,        ^^jre 
if  bills  single  cannot?    The  former  are  no  more  negotia-       Lucas, 
ble  with  us,  than  the  latter.    All  equitable  defences  can  be  ■■ 
made  by  the  maker  of  the  one  as  well  as  the  other,  when 
transferred  to  a  third  person;  and  yet  I  understand  that 
while  bills  single  are  to  be  thus  restricted,  a  different  rule 
is  adopted  with  respect  to  promissory  notes.     According 
to  Lord  Holts  opinion,  and  that  of.  a  majority  of  judges 
and  lawyers  of  the  present  day,  nothing  but  the  statute  of 
Ann  gives  to  promissory  notes  negotiability;  that  statute 
has  no  place  on  our  statute  book,  but  our  acts  of  Assem- 
bly treat  bills  single  and  promissory  notes  alike.'  That 
able  jurist,  Judge  Kent,  in  the  third  volume  of  his  com- 
mentaries, page  59,  lays  down  the  doctrine  in  the  same 
way  in  which  it  is  maintained  by  Judge  Story,  and  adopt- 
ed in  this  opinion. 

Having  disposed  of  the  two  first  positions  taken  by  the 
defendants  counsel  together,  I  come  now  to  examine  the 
last:  which  is,  that  our  statute  prescribes  'Assignment" 
as  the  only  mode  by  which  an  instrument  of  this  kind 
can  be  transferred,  so  as  to  vest  in  the  holder  a  right  of 
action. 

This  act  declares,   <Hhat  all  bonds,  obligations,  bills 
single,   promissory  notes,  &c.  shall  and  may  hereafter  be 
assigned  by  indorsement,  whether  the  same  be  made  pay- 
able to  the  order  or  assigns  of  the  obligee  or  payee,  or 
not;  and  that  the  assignee  shall  and  may  sue  in  his  own 
name,  &c."  It  seems  to  me  that  a  simple  question  might 
put  down  the  objection  riised  on  this  statute  at  once. 
Was  it  a  restraining  or  was  it  an  enabling  ad?    Certainly 
not  the  former.     The  object  was  to  enlarge  the  powers  of 
holders  of  these  instruments,  except  so  far  as  it  repealed  a 
previous  statute,   making  promissory  notes  negotiable; 
and  it  is  against  all  rule  to  construe  a  statute  having  this 
object,   in  a  way  which  would  give  it  a  contrary  effect 
But  the  meaning  of  the  words,  <<whet)ier  the  same  he 
made  payable  to  the  order  or  assigns  of  the  obligee  or 
payee  or  not,"  can  very  readily  he  perceived,  and  full 
efiect  given  to  them,  without  any  such  restraining  con^ 
struction.     By  the  I^w  Merchant,  bills  and  notes  are  not 
negotiable,  unless  the  words  <<or  orderi"  be  inserted  in 
them ;  although  a  good  bill  or  note,  so  far  as  the  parties  to 
•it  are  affected;  yet  these  words  are  essential  to  render  it 

34 
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JANUARY iwo.  negotiable.*    The  framers  of  our  statute  then  evidently 

^'^^^sT^^  intended  nothing  more  nor  less  than  that  these  words,  or 

Sayre        ^^y  tantamount  to  them,  sliould  not  be  necessary  to  make 

Lucas.       an  assignment  of  such  instruments  valid,  and  to  give  the 

. assignee  a  right  of  action. 

^  ®?M,^^*y        From  the  nest  exercise  of  my  judgment,  I  have  formed 
^     '    *      the  opinion  that  the  judgment  of  the  Circuit  Court  should 
be  reversed. 

Judge  Saffold,  concurred  with  Judge  Taylor. 

Judgment  afiBrmed. 

*  ' 

TuQGE  White  not  sitting. 


Drish  v.  Davenport. 

1.  In  &n  action  for  the  sedaction  of  the  plaintiff's  daughter,  CTidenee  ef ' 

aproinise  of  marriage  is  not  admissible. 
3.  The  character  of  the  daughter  forehastity  may  be  impeached  by  general 

reputation,  but  not  such  as  is  confined  to  particular  classes  of  persons. 
3.  Toe  contents  of  letters  which  are  lost  may  be  eiftablished  by  an^  one;  the 

person  to  whom  they  are  written  is  not  the  only  competent  witness  for 

that  purpose. 

Davenport  declared  against  DrIsh,  in  the  Tuscaloosa 
Circuit  Court,  in  an  action  of  trespass  on  the  case,  for  the 
.  seduction  of  the  daughter  of  the  plaintiff.  He  charged 
that  his  daughter,  Eliza,  had  been  seduced  and  gotten  with 
child  by  the  defendant,  whereby  he  lost  her  services  as  a 
servant,  and  was  put  to  expense  on  account  of  her  preg- 
nancy and  delivery,  and  nursing  of  her  child,  Slc  At 
March  term,  1827,  a  verdict  was  found  for  the  plaintiff 
^Ibr  01,525,  damages. 

On  the  trial  in  the  Court  below,  the  defendant  intro- 
duced witnesses,  who  stated  that  previous  to  the  defend- 
ant's  acquaintance  with  the  plaintiff's  daughter,  they  had 
frequently  conversed  with  many  young  men  of  the  town 
where  she  resided,  with  whom  she  was  acquainted,  rela- 
tive to  her  chastity,  and  so  far  as  they  had  conversed,  the 
belief  was  general  among  those  young  men,  that  she  was 
not  a  virtuous  but  an  unchaste  woman.  The  Court  decided 
that  evidence  of  her  general  character  in  the  neighborhood 
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was  alorie  admissible,  that  this  was  too  circumscribed  to  jAmrARi  isjo* 
be  considered  as  such,  and  it  was  rejected.     The  plaintiff  ^"^'^^^^^"^-^ 
examined-  witnesses  to  prove   by  parol,   the  contents  of        ^^^*^ 
certain  letters  writt«ii  by  the   defendant,  to  the  plain-     Davenport, 
tiff's  daughter,  the  originals  having  been  proven  to  be  ^ 

lost,  to  establish  the  fact  of  the  seduction,  and  also  that 
there  had  been  a  promise  of  marriage.     Some  of  the  letters 
appeared  to  have  been  dated  in  the  summer  of  1823,  and 
some  were  without  date;  the  child  having  been  born  in 
July,  1823.     The  evidence  of  these  letters  was  objected 
io  by  the  defendant,  because  not  proved  by  the  daushter^ 
to  whom  they  were  directed,  who  it  was  contended  was 
the  best  witness  to  prove  that  fact,  her  absence  not  being 
accounted  for;  and  also  on  the  ground  that  the  evidence 
was    not    proper  to   prove   the  issue;    but   the    objec- 
tions were   overruled.     The  plaintiff  further  offered  to 
shew  that  previous  to  the  seduction,   there  had  been  a 
promise  of  marriage  by  the   defendant,  to  the  plaintiff's 
daughter.   This  evidence  was  also  objected  to  by  the  de- 
fendant, but  on  its  being  shewn  that  the  plaintiff's  daughter 
had  since  married,  though  still  objected  to,  it  was  received 
by  the  Court,  who  instructed  the  jury  that  if  they  believed 
there  had  been  a  previous  promise  of  marriage,  they  might 
take  it  into  consideration  in  estimating  the  damages.     At 
the  request  of  the  defendant,  the  Court  instructed  the  jury 
that  no  promise  of  marriage  made  subsequent  to  the  se- 
duction, was  admissible  to  enlarge  the  damages,  but  with 
the  qualification,  that  the  jury  might  infer  and  had  a  right 
to  presume,   from  proof  of  promises  subsequently  made^ 
that  there  had  been  a  previous  promise  of  marriage,  as  the 
letters  dated  in   1823,  referred  to  promises  previously 
made,  though  no  time  was  specified  when  they  had  been 
made.      At  the  conclusion  of  the  bill  of  exceptions,  it  was 
stated  that  the  evidence  of  a  promise  of  marriage  was 
permitted  alone  with  a  view  of  shewing  the  estimation 
m  which  the  plaintiff's  daughter  was  held  by  the  defend- 
ant, and  in  that  way  to  make  him  a  witness  in  favor  of  her  "  ?J535^^^ 

.    ^  ^  o4o,  1034. 

Virtue.  1  Bacon  8. 

The  several  decisions  of  the  Court,  as  above  stated,  were  ssaunderg 

assigned  for  error  by  Drish,  the  appellant,  upon  which  m  John.  Rep, 

there  was  a  joinder  in  error,  and  the  death  of  the  appellee  ??S'oPh^''* 

being  suggested,  his  administrators  were  made  parties  in  ev. I59,i«{!' 

this  Court  «  S^^^f'i*^^- 

369.  1  Bacon 
^  '  1  /.       ,  ti         ft  ^^*  Peakcg 

SHORTKXpai;  argued  for  the  appellant.  ^  Cases  159< 
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Barton  &  Stewart,  for  the  appellee.  The  evidence 
of  the  conversations  with  the  young  men  was  improper; ' 
it  is  the  general  reputation  alone  that  is  admissible,  and 
even  ^at  is  a  loose  kind  of  evidence;  it  is  but  presumptive 
at  best,  and  the  rule  should  not  be  extended.  <>  Any  wit- 
ness who  knows  the  fact,  is  competent  to  prove  the  con- 
tents of  a  letter  which  is  lost,  *  and  there  was  no  error  in 
admitting  that  proof.  <^ 

In  relation  to  the  last  point,  liie  question  is  not  generally 
whether  a  marriage  promise  is  admissible  evidence  in  such 
an  action,  but  the  true  question  here  is,  was  not  such  evi- 
dence proper  as  rebutting  testimony,  when  the  character 
of  the  daughter  was  impeached?  The  defendant  below 
alleged  she  was  previously  unchaste;  to  rebut  this  it  is  ma- 
terial to  shew  that  the  defendant  did  not  so  consider  her, 
and  as  an  evidence  of  it,  that  he  promised  her  marriage.  ^  It 
was  allowed  for  this  purpose;  for  it  is  so  expressly  stated 
in  the  bill  of  exceptions,  and  in  conitruing  the  bill,  it  must 
be  so  viewed;  the  bill  is  to  be  construed  most  strongly 
againtfttthe  party  tendering  it,  and  in  fact,  in  practice,  it  is 
drawn  up  by  his  counsel,  and  if  too  strong  in  its  language, 
the  judge  will  in  general  qualifiy  it,  as  was  probably  the 
case  here,  by  adding  something  to  it;  unless  this  view  is 
taken>  it  would  appear  to  be  contradictory.  ^  But  oo 
general  grounds,  the  evidence  was  proper.  /  This  is  said 
to  be  an  action  given  to  the  father  to  compensate  him  for 
the  injury  to  his  feelings.  ^  It  is  very  material  to  inquire 
if  he  connived  at  the  intercourse  with  his  daughter,  lor  if 
he  did,  he  cannot  sustain  the  action  at  all.  The  next 
inquiry  is,  was  he  censurable  for  this  neglect;  and  this 
is  a  most  important  inquiry;  indeed,  it  is  from  these  cir- 
cumstances that  the  amount  of  damfiges  is  always  gradu- 
ated; then  it  was  proper  evidence,  with  a  view  to  shew 
on  what  footing  he  permitted  the  defendant's  visits.  *  If 
this  evidence  is  rejected,  a  father  careless  of  his  daughter's 
conduct,  is  placed  on  the  same  footing  with  the  father  who 
is  prudent  and  watchful;  and  certainly  there  is  much  dif- 
ference as  to  the  damages  they  deserve;  here  the  father 
shewed  that  if  he  was  seemingly  careless  in  suffering  inti- 
macy between  the  defendant  and  his  daughter,  k  was  be- 
cause he  felt  fully  justified  in  so  acting,  as  a  promise  of 
marriage  was  mutually  interchanged.  Again,  if  it  be  to 
compensate  feeling,  is  not  the  injury  aggravated  by  means 
employed  to  deceive,  and  effect  tne  seduction;  and  if  it  be 
to  punish  the  offender,  does  be  not  deserve  to  be  more 
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punished,  when  he  has  resorted  to  such  nieans  to  eflect  his  January  wao. 
purpose? «  Under  every  aspect,  upon  the  principles  of  '""^j,^'^ 
the  law,  it  should  be  admissihle  evidence.     It  is  e  part  of  J" 

the  resgestOj  and  tends  to  elucidate  the  (acts  of  th^  trans-     DaTenport. 

action.  ^  — tz * 

But  upon  authority,  although  it  is  stated  by  most  ele-  ''^l^^i,  no?.* 
mentary  writers  that  evidence  of  such  promise  is  not  ad-    ris'  PeaJce 
missible,  yet  no  case  can  be  found,  where  the  principle.  ^'/a^'^Sl 
is  directly  so  decided.     In  many  opinions  it  is  carelessly    kie'sEr. 
assumed    in  argument,    and  adopted    without  sufficient    J^Jp.Rep, 
reason  or  investigation;  and  in  no  case  is  it  decided  upon    li9. 
its  own  merits,  but  only  intermixed  with  other  questions.  *|^^^*5;       * 
The  misapprehension  grows  out  of  this,  and  on  a  minute    i  starkie't 
examination,  and    by  searching  the   authorities  to   the   gpinupx  160. 
bottom  it  will  be  found  that  the  objection  started  in  the    3  Mass. 546.' 
first  cases,  did  not  grow  out  of  the  objection  to  the  evidence 
itself,  but  it  was  to  the  admissibility  of  the  proof  by  the 
daughter.  ^    When  those  cases  were  decided,  the  rule  of  *p^a™j44 
evidence  was,  that  any  person  interested  in  the  question,    241.  strange, 
was  an  incompetent  witness;  hence  the  objection, -as  in 
every  one  of  the  old  cases,  the  proof  offered  as  to  that 
fact  was  by  the  daughter,  and  she  was  interested   in  the 
question,  having  a  right  of  action  herself.     This  distinc- 
tion has  not  been  attended  to,  and  the  principle  has,  been 
loosely  copied  from  one  book  to  another,  and   finally 
adopted  by  judges,  from  finding  it  so  laid  down  by  the 
elementary  writers,  without  examination,  and  without  dis- 
criminating the  reason  for  the  old  decisions.     But  no  case 
is  even  now  to  be  found,  where  the  naked  principle  is 
decided  as  contended  for  by  the  appellant.     The  old  rule 
of  evidence  is  now  exploded,  and  the  daughter  would  be  a 
competent  witness  to  prove  the  promise;  <*  but  in  this  case  a  5Caiiie59i. 
the  proof  was  made  without  her  evidence;  it  is  rid  of  this    2T«rmE.4. 
objection.     It  is  no  reason  to  say  the  promise  is  not  alleged 
in  the  declaration;  it  is  here  used  as  rebutting   proof. 
Neither  is  the  objection  good,  that  the  daughter  has  her  ^ 

separate  action  on  the  promise.  The  promise  is  not  here 
made  the  foundation  of  the  action;  it  is  matter  incidental; 
besides,  if  a  man  does  an  act  which  injures  several  persons, 
he  ow^es  remuneration  to  each  of  them,  and  it  is  no  answer 
to  say  that  another  may  sue  also.  Moreover,  in  this 
cause  it  was  shewn  the  daughter  had  since  married,  she 
could  then  bring  no  action;  is  this  not  an  exception,  as  the 
reason  fails?  The  point  is  an  important  one,  and  8houl4> 
be  correctly  settled,  it  is  here  res  inttgra. 

Hopkins,  in  reply.  ,  h 
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JANUARY  1830.      By  JUDGE  WHITE.     It  is  insisted  in  the  first  place. 

*^^^"Y"^^  ^^t  ^^®  evidence  offered  affecting  the  reputation   of  the 

^"•''        plaintiff^s  daughter  for  chastity  should  not  have  been  re- 

DavcDport    jected  by  the  Court  below.    It  must  be  conceded  that  the 

— defendant  could  prove  the  want  of  chastity  in  the  daugh- 

ter,  in  mitigation  of  damages,  if  the  evidence  offered  for 
that  purpose  was  in  its  own  character  admissible.  The 
evidence  was  conversations  with  young  men  of  the  town 
where  the  daughter  resided,  who  professed  to  be  ac- 
quainted with  her,  stating  their  belief  that  she  was 
unchaste.  Such  proof  as  this,  if  adduced  to  general 
character,  was  too  circumscribed,  and  if  designed  to 
establish  any  particular  act  of  lewdness,  was  obnoxious 
to  the  objection  that  the  authora  of  tlie  report  were  not 
upon  oath  when  they  communicated  the  facts  spoken  of 
in  conversation, .  nor  subjected  to  the  legal  test  of  cross- 
examination.  The  Circuit  Court  then,  in  rejecting  this 
cvi'ience,  did  not  err.  Again,  it  is  insisted  that  there 
was  error  in  permitting  the  plaintiff  below  to  introduce 
parol,  evidence  of  the  contents  of  letters  purporting  to 
have  been  written  by  the  defendant  to  the  plaintiff's 
daughter;  the^  letters  having  been  shewn  to  be  in  the 
hand-writing  of  the  defendant,  and  previously  lost  The 
contents  of  these  letters  were  proven,  to  establish,  first, 
the  fact  of  seduction,  and  secondly,  a  promise  of  mar- 
riage. The  objections  taken  are,  that  as  the  knowledge 
of  the  plaintiff's  daughter  was  the  best  evidence  of  their 
contents,  and  her  absence  not  accounted  for,  other  proof 
was  secondary,  and  should  not  have  been  admitted;  and 
furthermore,  that  they  were  illegal  testimony  under  the 
issue  joined.  The  witnesses  sworn  had  seen  the  letters, 
and  their  knowledge  of  their  contents  was  the  same 
grade  of  evidence  with  that  of  the  daughter  to  whom 
they  were  addressed,  and  consequently  they  could  be 
proven  as  properly  by  them  as  by  her.  They  contained 
admissions  of  the  seduction,  a  material  part  of  the  issue, 
and  to  that  extent  certainly  were  admissible.  But  whether 
in  this  action  by  the  father  for  the  seduction  of  his 
daughter,  the  Court  should  have  permitted  a  promise  of 
marriage  to  be  given  in  evidence  to  the  jury,  presents  the 
last  and  most  important  inquiry  raised  oy  the  argument 
The  present  is  in  form  an  action  for  the  loss  of 
service.  But  according  to  the  indulgent  practice  of  the 
Courts,  this  is  often,  if  not  always,  the  least  important 
consideration  for  the  jury.     They  may  and  should,   in 
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the  language  of  the  books,  remember  that  it  is  an  action  januarti83o. 
brought  by  a  parent  for  an  injury  to  his  child,  and  take  ^""^^^XT^ 
into  consideration  all  that  he  can  feel  from  the  nature  of  "* 

the  loss.    They  may  look  upon  the  parent  as  loosing  not     Davenport 
merely  the  service,   which  is  comparatively  a  paltry  ■    ■■ 

thing,  but  the  society  of  his  daughter,  in  whose  blasted 
virtue  even  his  confiding  heart  can    no  longer  repose. 
They  may  view  him  as  the  father  of  other   children, 
whose  morals  may  be  infected  by  the  example  of  a  ruined 
sister,  and  whose  standing  in  life  cannot  but  be  injured 
by  her  disgrace.     All  these  considerations  may  be  weigh- 
ed by  the  jury  in  estimating  damage,  and  proof  of  the 
situation  of  the  father,  of  his  family,  and  oUier  circum- 
stances auxiliary  to  such  an  inquiry,  may  be  adduced; 
but  notwithstanding  the  great  latitude  allowed  to  plain- 
tiffs in  this  kind  of  action,  there  are  limits  beyond  which 
they  cannot  go.     The  boundary  which  the  law  has  pre- 
scribed for  the  different  forms  of  action  is  so  essential  to 
the  rights  of  parties,  and  the  wholesome  administration 
of  justice,  that  they  should  not  be  entirely  disregarded, 
even  to  reach  with  the  severest  lash,  the  vile  seducer 
who  has  despoiled  the  daughter  of  her  virtue,  and  her 
father  of  his  peace.     It  is  a  principle  of  natural  justice, 
that  a  man,  however  great  ihv,  injury  he  has  inflicted, 
should  not  be  compelled  to  pay  twice  for  the  same  sub- 
stantial cause  of  action;  and  if  he  is  ever  held  responsi- 
ble to  more  than  one,  it  is  because  he  is  considered  as 
having  done  distinct  injuries  to  each.     Hence  the  ex- 
istence of  the  rule,  that  although  you  may  give  in  evi- 
dence all  that  really  constitutes  the  res  gesta,  to  explain 
the  true  nature  of  the  transaction,  and  the  accompanying 
circumstances,  to  enlarge  the  damages,  yet  it  is  with  this 
restriction,  that  whenever  the  evidence  offered  amounts 
in  itself  to  a  distinct  and  substantive  cause  x>f  action,   it 
must  be  rejected.     Apply  these  principles  to  the  ca«e  at 
bar:  the  action  is  by  the  father,  for  a  tort;  the  daughter 
is  likewise  entitled  to  her  suit  for  a  breach  of  marriage 
contract,  and  whatever  length  the  law  may  have  gone  in 
its  sympathies  for  the  sufibring  parent,  it  would  be  a  total 
destruction  of  its  own  land  marks,  to  permit  a  promise  of 
marriage,   which  in  itself  constitutes  the  distinct  ground 
of  a  separate  action  by  a  different  person,  to  be  given  in 
evidence  to  the  jury.     Again,  this  action  is  ex  delictQj 
and  the  promise  of  marriage  ex  contractu^  which  makes 
In  estimation  of  law  such  an  entire  distinction,  that  they 
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lAxrABinuo.  could  not  be  joined  in  the  same  declaration,  by  the  same 
plaintiff.  But  furthermore,  the  object  of  the  pleadings 
is  to  give  notice  at  least  to  a  reasooable  extent;  and  it 
is  obvious,  that  if,  when  called  on  to  answer  one  cause  of 
action,  the  defendant  could  be  proceeded  against  for  an 
injury  so  essentially  different  as  to  require  a  distinct  form 
ot  action,  he  would  be  taken  by  surprise,  and  condemncMi 
without  an  opportunity  of  preparing  for  his  defence.  After 
this  slight  view  of  the  case  upon  principle,  I  will  proceed 
to  examine  it  upon  authority. 

In  2d  Phillips,  <*  it  is  said  in  relation  to  this  kind  of  ac- 
tion, **evidence  of  the  defendant's  having  given  the  daugh- 
ter a  promise  of  marriage,  is  not  admissible,"  and  the 
reason  assigned  is,  ^^because  the  breach  of  such  an  engage- 
ment may  be  made  the  subject  of  another  dist' net  action." 

In  the  case  of  Dodd  v,  Norrisj  *  it  is  said,  that  after 
cross  examination  of  the  daughter,  to  shew  that  she  had 
submitted  herself  to  the  defendant's  embraces  under  cir- 
cumstances of  extreme  indelicacy,  she  was  asked,  whether 
the  defendant  had  not  promised  her  marriage.  This  wai» 
objected  to,  and  Lord  Ellenborough,  as  if  doubting  whether 
they  might  go  even  that  far,  and  cautious  not  to  violate 
the  rule,  observes,  <'I  think  you  may  ask  her  whether  he 
paid  his  address  to  hei^in  an  honorable  way.  But  farther 
than  this,  you  can  on  no  account  go."  He  continues  to 
assign  the  reasons  in  these  words:  *'To  admit  evidence  of 
a  direct  promise  of  marriage,  would  be  to  allow  the  parent 
to  recover  damages  for  a  hreach  of  that  promise  upon  the 
testimony  of  the  daughter."  His  Lordship  also,  in  ad- 
verting to  the  nature  of  the  action,  and  the  anomaly,  that 
when  loss  of  service  was  established,  a  further  compen- 
vation  is  allowed  for  an  injury  to  parental  feelinss,  says: 
<^It  is  necessary  to  watch  that  this  anomaly  should  not  be 
carried  farther,  and  that  the  original  scope  of  the  aeiion 
should  not  be  lost  sight  of."  This  same  doctrine  is  to 
be  found  in  Norris'  Peake,  ^  and  indeed  it  seems  to  run 
through  all  the  books  that  I  have  examined,  with  the 
exception  of  Starkie's  own  suggestion  in  his  treatise  on 
4  Page  1309.  evidence. '^  Here  the  author,  while  he  himself  questions 
the  doctrine,  admits  its  existence  upon  authority.  In  the 
case  cited  from  1  Johnson  297,  it  appears  that  Mr  Juatiee 
Livingston  had  violated  this  principle,  on  the  Circuit,  to  a 
great  extent  But  when  the  case  came  op  for  revision^ 
he  candidly  admitted  his  error,  by  observing,  "the  dau|^ 
ter  was  not  only  interested  to  say  what  she  did  in  support 
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of  her  own  character,  but  was  swearing  to  enable  the  JAmrARYisMt 
father  to  recover  in  an  action  for  the  loss  of  his  daughters  ^^^^Sj^ 
services,  compensatk)n  for  a  breach  of  promise  of  marriage,  y.' 

in  itself  a  substantive  and  distinct  cause  of  action    with    Davenport 

which  he  had  nothing  to  do,  and  against  which  the  defend-  •= 

ant  could  not  be  ready  to  defend  himself     He  addsi 
"testimony  of  this  nature  never  was  admitted  in  England:** 
'the  other  members  of  the  Court  also  recognize  this  prirf* 
ciple,  and  say  the  daughter  cannot  be  a  witness  to  prove 
such  promise;  for  they  observe,  "she  has  herself  a  caustf 
of  action  against  the  defendant.     The  father's  action  is 
iortj  that  of  the  daughter,  for  breach  of  promise.*'     This 
examination  of  the  books  shews  that  there  is  an  unvaried 
current  of  authority  in  favor  of  the  position,  that  in  an 
action  by  the  father  for  the  seduction  of  his  daughter^ 
evidence  of  a  promise  of  marriaae  should  not  go  to  the 
jury-     It  is  however  contended   by  defendant's  counsel 
that  it  is  not  tlie  evidence  itself,  but  the  source  whence 
it  comes,  that  constitutes  the  strength  of  the  objection 
laid  down  in  the  authorities.     In  some  of  the  cases  cited, 
it  is  true,  the  Courts  seem  to  lay  stress  on  the  fact,  that 
the  promise  was  proven  by  the  daughter;  but  I  cannot 
perceive  how  this  varies  the  principle.     If  lawful  to  prove 
it  at  all,  why  not  by  her  as  well  as  another?     Formerly,  it 
was  held  that  she  had  such  an  interest  in  the  question  as 
would  exclude  her  testimony  altogether;  but  the  more 
liberal  views  of  modem  times  have  overruled  this  doc- 
trine.    She  certainly  has  no  interest  in  the  record;  as  a 
recovery  by  the  father  could  not  be  given  in  evidence  by 
her  in  a  suit  for  breach  of  marriage  contract;  nor  could 
what  she  might  testify  in  the  one  case,  be  adduced  in  her 
fa-vor  in  the  other.     If,  as  I  admit,  it  is  reasonable  to  sup- 
pose she  might  be  inclined  to  lessen  her  own  infamy  by 
proving  a  promise  of  marriage,  this  would  rather  affect 
her  credit  than  destroy  her  competency.     It  is  not  then^ 
as  I  presume^  because  of  the  daughter's  incompetency  td 
prove  the  fact,  that  it  has  so  uniformly  been  excluded,  but 
because  the  evidence  itself  is  inadmissible.     Again,  it 
should  not  be  forgotten,  that  from  the  very  nature  of  thd 
fact  to  be  proven  in  such  cases,  the  daughter  would  almost 
universally  be  the  only  person  who  could  know  it;  and 
hence   the  question  has   so   generally  arisen  upon   the 
attempt  to  prove  it  by  her  testimony  alone.     But  enough 
cB.n  easily  be  collected  from  the  authorities,  to  shew  that 
the  principle  of  exclusion  exbts  independently  of  that  eir*  • 

35 
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Reports,  Judge  Livingston,  though  he  refers  to  the  fact 
that  he  permitted  the  daughter  to  prove  the  promise  of 
marriage,  yet  he  by  no  meana  relies  on  that  as  the  main 
reason  why  he  erred  on  the  Circuit;  but  emphatically 
remarks,  ^Hhat  the  promise  of  marriage  was  a  distinct 
cause  of  action,  with  which  the  father  had  nothing  to 
do,  and  against  which  the  defendant  could  not  be  ready  to 
defend  himself."  Phillips,  an  elementary  author  of  great 
respectability,  lays  down  the  doctrine  as  contended  for» 
without  any  qualification,  as  appears  from  the  quotation 
already  made;  and  it  is  remarkable  that  Starkie,  whose 
dictum  is  the  only  semblance  of  authority  adduced  to  shake 
the  position  I  maintain,  in  the  very  place  where  he  state* 
the  doctrine  to  object  to  its  principle,  takes  it  from  the 
same  reporter  and  gives  it  in  the  same  language  that 
Phillips  does,  not  laying  any  stress  on  the  circumstance 
of  the  daughter's  being  the  witness*.  His  words  are, 
<<it  has  been  said,  that  evidence  that  the  defendant  prevail- 
ed by  means  of  a  promise  of  marriage,  is  inadraissiUe," 
and  dien  proceeds  to  give  his  own  opinion.  Here  then, 
are  two  writers  of  acknowledged  accuracy,  the  one  for  an4 
the  other  against  the  principle  in  question,  who  both  de- 
rive'it  from  dd  Wilson,  and  both  concur  in  stating  it 
without  restriction.  It  is  surely  then  a  fair  presumption, 
that  if  the  original  reporter  couM  be  had,  it  would  befiound 
there  maintained,  that  in  an  action,  like  the  present,  evi- 
dence of  a  promise  of  marriage  should  not  be  given  by  the 
daughter  or  any  other  person.  But  the  counsel  for  de- 
fendant in  error  insist,  that  as  the  bill  of  exeeptions  shews 
that  proof  of  a  promise  of  marriage  was  permitted  to  go 
to  the  jury,  not  to  affect  the  damages,  but  to  sustain  the 
character  of  the  daughter,  previously  assailed,  it  was  in  this 
view  unexceptionable.  li  it  were  granted  that  this  was 
the  only  design  of  the  Court  in  admitting  the  evidence,  I 
should  still  think  there  was  error;  for  even  then,  there 
would  be  r.o  reasonable  rertninty  that  it  was  not  consider- 
ed  of  h-  the  jury  in  estimating  the  damages,  and  beins 
eaiculated  to  produce  illegitimate  consequences,  it  should 
huve  been  entirelv^  exctiioed.  But  from  the  bill  of  ex- 
eeptions it  appears,  ttiat  when  first  proposed,  it  was  ob- 
jected 10,  nncJ  upon  its  being  shewn  that  the  daught^*  bad 
married  another  since  the  promise  of  marriage  made  to 
her  by  the  u(  if  -aart,  thougli  still  objected  to,  the  Court 
permitted  the  evidence  to  1^  givea^  and  charged  the  jury 
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that  if  they  believed  there  had  been  a  previous  promise  of  ^anitary^uo. 
marriage,  they  might  consider  the  same  in  estimating  the  -**-  ^ 

damages.  Truei  in  the  latter  part  of  the  bill  of  exceptions, 
it  is  said  that  the  evidence  of  promise  of  marriage  was 
admitted,  with  a  view  alone  of  shewing  the  estimation  in 
which  plaintiff's  daughter  was  held  by  defendant,  and 
in  that  way  to  make  him  a  witness  in  favor  of  her  virtue. 
These  two  parts  of  the  bill  of  exceptions  are  evidently 
incompatible.  But  even  if  we  take  the  latter  statement 
as  presenting  the  true  aspect,  still  the  evidence  was  admit- 
ted, and  might  have  had,  because  calculated  to  produce^ 
an  effect  which  the  law  cannot  sanction.  I  am  then  of 
opinion,  tJiat  for  this  error  the  judgment  should  be  re^ 
versed;  and  as  Davenport,  the  plaintiff  below,  has  departed 
this  life,  and  the  action  is  to  redress  a  personal  wrong,  we 
think  it  cannot  be  revived,  and  therefore  that  the  case 
should  not  be  remanded. 

By  LIPSCOMB,  Chief  Justice.  It  is  with  extreme 
reluctance,  that  I  have  yielded  my  assent  to  the  re* 
rersal  of  the  judgment  in  this  case,  and  I  have  at  last  been 
compelled  to  subject  the  best  reasoning  of  my  mind  on 
the  question,  to  the  influence  of  adjudged  oases.  I  had 
hoped  that  some  contrariety  of  decision  might  be  found, 
that  would  authorize  us  to  sustain  the  judgment  of  the 
Circuit  Court;  but  in  this  I  have  been  disappointed;  the 
authorities  are  all  opp)osed  to  it  Starkie  expresses  his 
own  opinion  of  what  the  law  ought  to  be,  and  it  does  seem 
to  me,  that  there  is  much  good  sense  in  it. 

That  such  testimony  should  not  be  admitted  in  the  first 
instance,  is  abundantly  clear;  for  the  reason  that  the  pro- 
mise of  marriage  could  be  made  the  ground  of  an  action 
for  its  breach.  But  when  it  has  been  attempted  to  be 
proven  by  the  defendant,  that  the  father  had  exposed  hii 
daughter  by  gross  neglect  and  indifference  to  her  conduct, 
and  had  thereby  invited  the  seducer  to  an  attempt  on  her 
▼irtue,  the  father  should  surely  be  then  permitted  to  rebut 
flo  disgraceful  an  imputation,  by  proving  that  he  had  every 
reason  to  believe  the  addresses  of  the  seducer  were  hon* 
orafole,  and  that  interviews  were  permitted  between  the 
two  young  persons^  under  the  solemn  sanction  of  a  mar> 
riasp  promise.    What  parent  would  not  relax  in  his  vi- 

{ilance  after  a  marriage  promise  had  been  entered   into 
etween  his  daaghter  and  the  man  of  her  choice;  and  that 
ohoice  toOf  approved  by  himself?    He  would  be  apt, 
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the  eye  of  the  soundest  canons  of  morality,  and  as  requi- 
ring nothing  but  the  forms  of  law  to  make  them  husband 
Daveoport  and  wife.  If  under  the  sanction  of  such  a  promise,  he 
permitted  them  to  be  alone  frequently,  who  would  say, 
that  for  such  confidence  he  deserves  his  shame,  when  the 
man  whom  he  had  thought  but  little  less  than  a  minister- 
ing angel,  had  proved  a  fiend,  and  had  filled  for  him  the 
cup  of  bitterness,  and  compelled  him  to  drink  its  dregs. 
These  considerations  are  all  -met  by  adverse  authority ^ 
and  we  can  only  iregret,  that  a  rule  of  evidence  more  con- 
sonant to  reason  and  to  the  ends  of  morality,  had  not  been 
established. 

Judge  Taylor  concurred  with  Judge  Lipscomb,  in 
the  views  above  expressed. 

jludgment  reversed. 


M*GowEN  and  Wipp  v.  Young. 

1.  Thoosli  a  party  be  infoined  from  removini^  property  out  of  Hie  State, 
by  a  dburt  of  Chaoreryf  yet  he  may  maintaiii  troyer  for  its  coaf  ersioa* 

2.  In  troyer,  if  the  plaiDtm  has  not  the  entire  interest  in  the  property,  tbe 
defendant  may  ^hew  it  to  reduce  the  danmgee,  and  the  plaintin  nay 
recover  to  the  extent  of  bis  interest. 

3.  The  answer  of  a  P&rty  in  Chancery  is  proper  evidence  against  hha,  and 
so  much  of  the  bifl  as  is  necessary  to  explain  the  answer. 

This  writ  of  error  was  prosecuted  to  reverse  the  jodg- 
ment  of  the  Circuit  Court  of  Tuscaloosa  county,  render- 
ed in  an  action  of  trover.  E.  Young  commenced  the 
Buit  in  said  Court  oli  the  Sd  of  January  1827,  mg»inflC 
Mary  Ann  Hill,  who  since  the  rendition  of  the  judg- 
ment intermarried  with  M^Gowen,  for  the  converMs 
by  her  of  four  negroes.  At  March  term  1828,  a  trial  wis 
had  on  the  plea  of  the  general  issue,  and  Young  obtained 
a  verdict  and  judgment  for  $  1425  damages. 

On  the  trial,  the  defendant  Mary  Ann  Offered  Ib  evi- 
dence the  record  and  proceedings  of  a  Chancery  caioe, 
then  still  pending  and  undetermined  in  said  Court,  on  the 
equity  side;  The  proceedings  consisted  uf  a  bill  original- 
ly filed  by  Thomas  Hill,  her  former  husband,  agaimt 
Young,  the  plaintiff^  and  others  his  creditors^  in  1824; 
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a   bill  of  revivor  filed  by  said   Mary  Ann,  as  admi- -wwrARYiwa  ^ 
nistratrix,  and  a  supplemental  bill  filed  by  her:  also  the  ^TIq^'^^!^ 
answer  of  Young  to  the  original  bil^and  several  inter-         wife 
locutory   decrees   made  in  the  cause,    bonds,  process,  ▼• 

sherifi^'s  returns,  &c.  The  bill  filed  by  Thomas  HiH  ^^°°^' 
charged  that  Young  was  entitled  only  to  a  life  estate  in  the 
slaves,  that  the  father  of  the  ^afe  of  E.  Young  had  con- 
veyed them  to  her,  and  in  case  she  died  without  lawful 
issue,  that  then  they  were  to  go  to  the  complainant  and 
his  heirs;  that  Mrs  Young  was  likely  to  have  no  chil- 
dren, that  Young  had  got  in  debt  and  had  absconded,  and 
that  his  creditors  had  levied  attachments  on  the  slavei^ 
which  were  about  to  be  sold^  &c.  On  this  bill  an  order 
was  made  by  the  Chancellor,  to  restrain  all  persons  from 
removing  t^^e  slaves  out  of  the  jurisdiction  of  the  State, 
unless  bond  and  security  were  given  to  secure  the  remain- 
der belonging  to  Hill,  according  to  the  further  order  of 
the  Court  In  1825,  T.  Hill  died,  and  his  widow,  Mary 
Ann,  filed  a  bill  of  revivor  as  administratrix.  In  1826, 
Young  returned  and  filed  his  answer  to  the  bill.  Under 
these  circumstances,  no  bond  having  been  given  by 
Young,  the  negroes  came  to  the  possession  of  Mrs  Hill, 
on  the  first  January  1827.  After  the  suit  was  brought, 
and  before  the  trial,  Mrs  Hill  filed  a  supplemental  bill 
against  Young,  alleging  he  was  still  improvident,  that  he 
had  endeavored  to  sell  the  slaves,  that  there  was  still  no 
prospect  of  Mrs  Young's  having  any  issue;  that  the  re- 
mainder belonged  to  her  children  whose  guardian  she 
•was,  and  praying  the  further  order  of  the  Court  for  the 
security  of  the  remainder,  &c.  Upon  this,  a  further  order 
iiV9»  made  by  the  Chancellor,  requiring  the  sheriff  to  take 
the  negroes  into  his  possession,  and  if  within  a  certain 
time  after  notice  Young  did  not  give  the  security  requir- 
ed, that  they  should  then  be  delivered  to  Mrs  Hill,  on 
Jier  giving  the  secueity  required  by  the  order,  &c.  Young 
having  failed  to  give  the  requisite  security,  the  slaves, 
under  this  order,  had  been  delivered  by  the  sheriff  to 
Mrs  Hill  the  defendant,  she  having  complied  with  the 
terms  of  the  order  of  the  Chancellor.  This  occurred  pre- 
viously to  the  trial  at  law.  Young  had  not  yet  answered 
the  supplemental  Bill,  had  failed  in  giving  any  security, 
and  the  proceedings  were  still  pending  \n  the  Court  of 
Chancery.  This  evidence,  and  each  part  of  it,  was  reject- 
ed by  the  Court,  and  deemed  inadmissible,  except  the 
answor  of  Young,  and  so  much  of  the  bill  as  was  necessa- 
ry to  explain  the  answer. 
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JAHUARTU39.  The  abovc  is  the  principal  matter  shewn  by  a  bill  of 
^^!!Z^^^^  exceptions  taken  on  the  trial,  and  the  decision  rejecting 

vJiff.  the  evidence  is  assigned  for  error,  by  the  defendant  below 
▼•  Mary  Ann,  and  M^Govven  her  husband,  who  was  admit- 

^*'°^'       ted  a  party  as  such  in  this  Court 

Barton  &  Stewart,  for  the  appellants. 

Shobtripgx,  Cbabb  and  P.  N.  WiLsoir,  for  the  ap» 

pellee. 

By  LIPSCOMB,  C.  J.  The  first  order  of  the  Chan- 
cellor did  not  operate  on  the  property  in  controversy,  but 
simply  injoined  it  from  being  removed  out  of  the  juris- 
diction of  the  Court.  If  this  order  had  directed  the  sheriff 
to  take  possession  of  the  property,  so  long  as  the  order 
iiad  any  influence,  it  would  have  barred  the  plaintiff's  suit 
at  law.  But  the  plaintiff  was  then  in  the  peaceable  and 
rightful  posession,  and  it  was  only  a  possible  residuary 
interest,  that  complainant  sought  to  secure.  He  then  had 
a  right  to  sue  for  the  property,  at  the  time  the  suit  was 
commenced,  even  if  the  residuary  interest  was  in  the 
complainant  It  is  contended  however,  that  the  second 
order  of  the  Chancellor  on  the  supplemental  Bill,  inter» 
posed  a  bar  to  a  recovery.  If  the  plaintiff  had  a  right  ta 
the  property  at  the  time  he  commenced  suit,  which  is  not 
controverted,  he  had  a  right  to  recover  damages  for  its 
conversion,  commensurate  with  his  interest;  and  the  sub- 
sequent order  of  the  Chancellor,  could  not  affect  such 
right,  as  it  did  not  injoin  the  suit  at  law. 

The  counsel  for  the  plaintiffs  in  error  has  attempted,  with 
much  ingenuity,  to  assimilate  the  proceedings  in  chancery 
to  the  admiralty  process,  operating  in  rem;  and  he  would 
draw  the  conclusion,  that  the  strange  and  annomalous 
case  of  two  jurisdictions,  both  operating  at  the  same 
time,  on  the  same  property,  was  presented.  The  premises 
from  which  this  conclusion  has  been  attempted  to  be 
drawn,  are  not  well  founded.  The  two  Courts  were  not 
proceeding  at  the  same  time  against  the  property. 
Chancery  can  at  all  times  proceed  in  remy  but  such  had 
not  been  the  course  in  this  case.  The  suit  at  law  is  not 
of  that  character,  nor  does  it  seek  a  recovery  in  tpecie. 
If  the  action  had  been  detinue,  it  might  liave  been  urged 
with  much  force,  that  the  last  order  of  the  Chancellor,  on 
the  complainat's  Bill,  would  afford  an  excuse  for  not  de* 
livering  the  property.    But  in  the  action  of  trover,  it 
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could  certainly  be  no  defence.     I(  was  urged,  however,  JAwuAmTiMt, 
that  if  the  testimony  could  not  amount  to  a  defence  to  ^^^!^y^^^ 
the  action,  yet  it  ought  to  have  been  received  in  mitiga-        wife, 
tion  of  damages.    A  slight  examination  will  show  that  ^* 

this  position  is  wholly  untenable.  In  this  action,  and  on  ^^^' 
the  issue  joined,  the  jury  could  fairly  take  into  conside-  —— — 
ration,  by  way  of  reducing  the  amount  of  damages,  the 
value  of  the  complainant's  residuary  interest  in  the  pro- 
perty in  contest;  and  evidence  of  a  legal  character,  should 
have  been  admitted  to  show  what  was  the  probable  value 
of  such  interest  But  neither  the  Bill,  the  supplemental 
Bill,  nor  the  several  orders  made  by  the  uhancellor, 
could  have  proven  that  complainant  bad  any  interest, 
either  present  or  in  expectancy,  in  the  property  sued  for; 
the  answer  of  Young,  so  far  as  he  made  admissions  against 
himself,  was  proper  testimony,  and  it  was  admitted  by 
the  Judge  who  tried  the  cause;  it  was  right  enoush  too, 
to  refer  to  the  Bill  for  explaining  the  answer.  Suppose 
the  testimony  rfjected  had  been  admitted,  it  could  only 
have  tended  to  mislead  the  jury,  if  it  could  have  any 
effect  at  all.  And  if  it  had  induced  the  jury  to  reduce 
the  damages  to  a  mere  nominal  amount,  what  possible 
remedy  could  the  plaintilf  at  law  have  resorted  to?  The 
judgment  would  have  vested  an  absolute  right  to  the 
slaves  in  the  defendant,  although  by  her  own  shewing^ 
she  claimed  only  a  possible  reversionary  interest  in  them^ 
on  the  contingency  that  Mrs  Young,  the  wife  of  the 
plaintiff^  shonld  die  without  issue  capable  of  inheriting. 
We  are  therefore  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  Circuit  Court. 

Judgment  affirmed. 

JuDaE  CmBNSBAW,  not  sitting. 
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Lucas  v.  The  Bank  of  Darien. 

I.  If  DO  notice  be  giyen  of  the  distolutioii  of  a  copartnerahip,  it  will  be  coq* 
sidered  at  still  existing,  a«  to  creditors. 

%  The  rule  in  nich  eases  is,  that  to  those  who  have  had  prerioiis  dealings 
with  the  firm,  actaal  notice  must  be  p^eo;  and  notice  in  a  Gazette,  to 
those  who  have  had  no  previous  dealings. 

3*.  A  change  of  porsnifs  by  one  partner,  is  not  snftcient  notice,  noi^is  a  re- 
moval oat  of  tne  State. 

4.  The  rale  is  not  varied,  thoogh  the  creditor  be  a  bank,  established  after 
the  dissolotioii. 

5.  To  charge  the  bank  with  notice  of  the  dissolution,  after  a  judgment  at 
law,  it  is  not  sufficient  to  shew  that  the  partner  who  received  the  credit^ 
was  oae  of  the  directors  of  the  bank. 

6.  Judgment  obtained  in  a  sister  State,  when  the  Court  there  had  no  juris- 
diction over  the  person,  is  not  binding  here,  and  the  want  of  jurisdiction 
is  a  good  plea  at  law^  therefore.  Equity  will  not  relieve  against  a  re- 
eovery  at  law  on  such  judgment. 

7.  A  partner  ma]r  apnoint  an  agent  to  make  and  indorse  bills,  8pc.  and  such 
power  ia  n<»t  Toid,  although  granted  under  seal  by  one  partner  only. 

8.  Whether  such  power  can  extend  to  authorize  the  agent  to  enter  appear- 
ances  for  copartners — Quaere, 

9.  Eauity  will  not  relieve  against  a  judgment  at  law,  for  mere  technicnl 
defects  in  the  proceedings. 

10.  In  Equity,  all  parties  in  interest  should  be  joined;  butto  this  rule  there 
are  exceptions. 

II.  Those  only  against  whom  process  is  prayed,  are  to  be  considored  as 
defendants  m  an  Equity  proceeding. 

IS.  A  bill  for  discovery  must  state  the  matter  sought  to  be  disco^red,  shew 
that  it  is  material,  and  state  the  nature  of  the  defence  at  law;  and  not  deal 
in  vague  inquiriev. 

13.  Affirmative  allegations  in  an  answer,  not  responsive  to  the  bill,  must 
beproved at  the  trial. 

14.  But  where  the  answer  is  not  traversed,  it  is  to  be  taken  as  true— 
SewMe. 

Walter  B.  Lucas  filed  a  bill  in  Equity  in  the  Circuit 
Court  of  Montgomery  county,  against  the  Bank  of  Darien. 
for  relief  against  several  judgments  at  law,  which  said 
bank  soufi;ht  to  enforce  against  him. 

The  bill  charges  that  the  complainant  and  one  John 
Lucas  had  formerly  been  copartners  in  trade,  under  the 
firm  of  J.  &  W.  Lucas;  that  they  transacted  business  in 
Milledg^ville,  and  also  in  Twiggs  county,  Georgia,  and 
that  they  were  also  concerned  in  the  house  of  Lucas, 
Goodall,  &  Co.  that  on  the  18th  of  May,  1818,  they  dis- 
solved  their  copartnership,  and  a  written  agreement  was 
executed  as  follows: 

<<MilledgevilIe. — Owing  to  a  dissolution  of  the  copart- 
nership of  J.  &  W.  Lucas,  and  Lucas,  Goodall,  &  Co. 
I  here  this  day,  clear  said  W.  Lucas,  of  said  firm  of 
J.  &  W.  Lucas,  and  Lucas,  Goodall,  &  Co.  of  all  his  lia- 
bility and  responsibility  of  all  demands,  debts,  contracts^ 
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uccountfl,  or  otherwise  heretofore  made  or  contracted,  and  ja«xsa%\  ism. 
he,  said  Walter  Lucas,  taking  the  stock  of  floods,  debts^  v^^"V"Xi^ 
and  the  inclusive  establishment  in  Twiggs  county,  as  ai>       Lues*, 
equivalent  for  his  interest  in  said  firm  of  John  &  W.  Lu-^  Bk.ofD«i«. 

cas,  and  Lucas,  Goodall,  &  Co.  and  John  Lucas,  taking'  

the  establishment  at  Milledgeville,  and  all  things  thereto 
appertaining,  as  an  equivalent  for  my  interest,  I  paying 
all  debtfl,  &c.  Given  under  my  hand,  this  18th  May, 
1S19.  JOHN  LUCAS" 

That  the  complainant,  since  that  time,  had  no  partner- 
ship transactions  in  Georgia,  and  no  xoncem  with  J. 
Lucas,  but  was  concerned  in  business  with  one  Henry 
Lucas,  in  Alabama. 

He  charges  that  in  1818,  the  Darien  badk  was  charter* 
ed,  a  branch  of  which  ^as  established  in  Milledgeville, 
and  went  into  operation  only  after  he  removed  to  Ala* 
bama,  and  with  which  he  never  had  any  dealing;  that 
John  Lucas  was  a  large  stork  holder,  and  was  a  director. 
i4i  said  branch  bank,  and  continued  so  till  July,  1820; 
and  that  after  the  complainant's  removal,  in  1819  and 
1820,  John  Lucas  became  embarrassed  by  erecting  large 
buildings  in  Milledgeville,  and  to  relieve  himself,  obtain- 
ed loans  from  the  branch  bank  on  twelve  notes,  which 
they  discounted  in  May,  June,  July,  August  and  October, 
1320.  amounting  to  $29,087  75.  The  notes  were  signed 
in  the  name  of  J.  &  W.  Lucas,  in  some  of  them  as  makers, 
and  others  as  indorsers;  and  some  were  made  and  some 
indorsed  in  the  name  of  J.  &  W.  J^ucas,  by  T.  Fort  as 
their  attorney;  that  Fort  signed  them  by  virtue  of  a  power 
of  attorney  under  seal,  made  by  John  Lucas,  in  May, 
1820,  in  the  name  of  J.  &  W.  Lucas,  two  years  after  the 
dissolution  of  the  partnership*  He  charges  that  the  notes 
and  power  were  made,  and  all  the  transactions  done*  en- 
tirely without  his  knowledge,  authority  or  consent,  and 
that  John  Lucas  received  all  the  proceeds  to  his  own  use; 
that  the  pursuits  and  embarrassments  of  John  Lucas  were 
known  to  the  bank,  that  they  knew  the  complainant  had 
removed  to  Alabama,  notwithstanding  which,  they  dis- 
counted the  notes  in  tlfie  name  of  J.  Si  W.  Lucas,  without 
any  proof  that  they  were  partners,  or  ever  giving  n<Ttice 
to  the  complainant 

It  is  further  alleged,  that  in  August,  1820,  after  the 
principal  amount  of  the  notes  was  discounted,  and  when 
part  was  due,  tlie  branch  bank,  without  the  knowledge 
or  consent  of  the  complainant,  made  an  arrangement  with 

36 


2S%  CASES  DETERMINED  IK  THE 

jAiuTARTiuo.  John  Lucas,  and  on  certain  conditions,  extended  the  time 
^^^^^V"^^^  of  payment  of  the  amount  discounted,  for  twelve  months; 
^^^'       and  a  oonsolidated  note,  as  the  complainant  is  inforn\edy 
ftk-ofOarieD.  was  received  by  them,  of  J.  Lucas,  in  the  name  of  J.  & 
.  W.  Lucas,  for  the  whole,  with  security;  after  which  they 

again  granted  him  other  discounts;  and  that  in  November 
following,  all  the  original  notes  were  protested  for  non 
payment,  of  which  no  notice  was  ever  given  to  the  com- 
plainant; that  the  dh'ectors,  though  aware  of  the  embar- 
rassed situation  of  John  Lucas  in  the  summer  and  fall  of 
1820,  yet  took  no  steps  to  coerce  payment  of  the  notes 
till  February  or  March,  1821,  when  they  brought  suits  in 
the  Superior  Court  of  Baldwin  county,  Georgia,  and  in 
some  of  the  cases  service  of  process  was  acknowledged  by 
John  Lucas,  in  the  Name  of  J.  &  W.  Lucas,  and  in  others, 
by  one  T«  ll«  Kenan,  by  virtue  of  a  power  of  attorney- 
made  by  said  John  Lucas,  and  that  the  complainant  at 
no  time  during  the  pendency  of  the  suits,  had  any  notice 
of  their  existence;  that  in  August,  1821,  after  the  suits 
w^re  commenced,  and  before  trial,  John  Lucas  died; 
notwithstanding  which,  the  bank  proceeded  to  judgment 
against  both  him  and  the  complainant;  that  about  the  same 
time,  suits  were  also  brought  against  W.  D.  Lucas,  as 
maker  of  some  of  the  notes,  and  as  indorser  of  otliers,  and 
before  judgment  the  branch  bank  compromised  with  him, 
received  a  part,  and  exonerated  him  from  the  remainder; 
but  how  much  he  paid,  the  complainant  does  not  know. 
He  also  states  that  he  is  informed  and  believes,  that 
Hunter  made  considerable  payments,  but  the  amount  he 
does  not  know. 

It  is  further  shewn  by  the* bill,  that  in  August,  1822, 
the  bank  instituted  in  Montgomery  county,  Alabama, 
seven  suits  on  seven  of  the  notes,  against  the  complainant, 
to  which  he  pleaded  that  judgments  had  been  previously 
rendered  against  him  on  the  notes,  in  Georgia,  on  which 
plea,  judgments  were  rendered  for  him;  that  afterwards 
in  March,  1826,  twelve  suits  were  brought  against  him  on 
the  records  of  the  judgments  obtained  in  Georgia,  which 
last  have,  by  order  of  the  Court,  been  consolidated  into 
one  suit,  which  is  still  pending.  The  complainant  alleges, 
that  he  is  informed  that  the  correspondence  between  the 
branch  bank  and  said  John  Lucas,  in  relation  to  the  ex- 
tention  of  time  of  payment  of  the  notes,  is  in  the  posses- 
sion of  the  directors,  and  that  he  has  no  legal  means  by 
which  he  can  procure  proof  of  it  to  be  used  at  law;  that 
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he  is  not  in  possession  of  the  accounts  of  said  John  Lucas^  janvaryism 
With  the  bank,  shewing  the  payments  made  by  W.  D,  '^'^'''V"^^ 
Lucas  and  Hunter^  and  haa  no  means  to  prove  them  at  the        ^^^ 
trial;  that  the  judgments  rendered  in  Georgia,  although  Blcofbarim^ 
illegal  in  that  State,  have  not  been  set  aside,  wherefore  he  —...*_- 
cannot  defend  at  law.     The  prayer  of  the  bill  is,  that  an 
injunction  may  issue  against  the  Darien  bank,  restrain* 
ins  them  from  further  proceedings  at  law;  and  that  a 
subpoena  may  issue  to  the  president  and  directors  of  the 
branch  bank,  to  answer  &c.  and  for  general  relief  against 
the  Darieti  bank.     The  injunction  was  granted  without 
security  in  July,  1826,  and  the  bill  was  nled  in  March, 

1827. 

In  an  answer  and  an  amended  answer  filed  by  thfe 
Bank  of  Darien,  they  admit  the  complainant's  residence 
in  Alabama,  but  do  not  know  when  he  removed  there;  . 
they  admit  the  copartnership  but  deny  the  dissolution,  or 
at  least,  that  such  disssolution  ever  was  made  public,  or 
that  the  Bank  of  Darien  had  any  notice  of  it  Tfey  say 
the  partnership  was  notorious,  and  if  a  dissolution  had 
been  known  to  them,  no  discounts  would  have  been  made 
by  them.  They  admit  that  John  Lucas  was  a  stockholder 
and  director  in  the  bank,  *that  he  engaged  in  erecting 
buildings;  that  discounts  were  made  to  the  firm;  Uiey  do 
not  know  who  received  the  proceeds,  but  believe  it  was 
the  firm;  they  admit  the  making  of  the  notes  and  indorse- 
ments by  Fort,  the  attoriley,  and  that  it  was  under  the 
power  made  in  the  firm  name  by  John  Lucas,  and  insists 
that  the  seal  to  it  was  surplusage  and  could  not  vitiate  it, 
and  they  believe  it  was  made  with  the  complainant's 
knowledge  and  consent  They  believe  that  complainant 
received  a  lai'ge  portion  of  the  proceeds  of  the  notes,  and 
deny  that  any  fraudulent  discounts  were  made,  or  that  any 
arrangement  was  made  for  extending  the  time,  or  that  any 
consolidated  note  was  taken.  They  say  that  there  were 
merely  propositions  made  for  that  purpose,  but  which 
were  not  complied  with,  and  the  correspondence  on  that 
subject  is  set  forth.  They  admit  trying  the  suits  in  Geor- 
gia, and  that  service  was  acknowledged  by  John  Lucas, 
m  the  name  of  the  firm,  and  also  by  Kenan  under  a  power 
made  by  John,  but  that  it  was  proper  as  a  partner  to  do  so; . 
and  refer  to  exemplifications,  as  to  the  manner  in  which 
they  were  conducted,  and  insist  they  are  valid;  that  the 
complainant  knew  of  their  pendency,  and  deny  that 
Aey  were  tendered  previous  to  the  death  of  John  Lui 


2g4  CASES  DETERMINED  IN  THE 

jANiTAHTisao.  cafl.     They  admit  that  suits  were  brought  against  W.  D. 

^^•^^"^^^  Lucas  and  Hunter,  and  shew  what  notes  were  settled, 
^^"        and  deny  any  arrangement  made  with  them  that  is  preju- 

Bk.  of  liiariev.  diciai  to  the  complainant  They  admit  that  seven  suits  were 
.  I  brought,  which  resulted  as  charged  by  the  complainai^ 

They  also  admit  bringing  the  twelve  suits,  and  insist  on 
their  right  to  recover  in  them.  They  exhibit  all  the  cor- 
respondence to  be  found  relating  to  the  matter,  &c.  and 
deny  all  fraud  and  unlawful  combination,  &.c. 

At  March  term,  1827,  the  defendants  appeared  and 
moved  for  a  dissoi^ution  of  the  injunction,  which  was 
overruled  without  prejudice.  At  Septemlier  terra,  1827, 
a  motion  was  again  made  to  dissolve  the  injunction  for 
want  of  equity  in  the  bill,  which  was  also  overruled,  on 
which  the  answer  was  filed.  This  answer  was  excepted 
to,  and  some  of  the  exeeptiona  were  allowed,  and  others 
overruled ;  the  amended  answer  was  afterwards  filed,  which 
was  also  excepted  to;  but  at  Marieh  term,  1828,  those  last 
exceptions  being  all  overruled^  the  injunction  was  dis- 
solved, and  the  cause  was  on  motion  of  the  complainant, 
and  by  consent,  set  down  for  hearing  on  the  bill,  answers, 
and  exhibits.  The  Circuit  Court  rendered  a  decree  dis- 
missing the  bill)  from  whfch  Lucas  appealed  to  this 
Court. 

The  errors  assigned  are  that  the  exceptions  to  the  seve- 

ral  answers  should  have  been  sustained,  and  the  defend- 

^  .   .       ants  below  perpetually  enioined,  and  that  the  bill  shouM 

if  Waih.  Rep.         .,  ii*       •j*' 

387    1  Man-  oot  have  been  dismissed. 

ford  373. 

'7  Term  Rep.  GoiDTHWAiTB  and  Thorinoton,  foT  the  appellant 
307.  10  East  The  answers  set  up  new  matter  in  avoidance  of  the 
Rep.2&?"**  allegations  in  the  bill;  this  new  matter  should  have  been 

1  H«D.  and  proven  on  the  trial,  otherwise  all  the  allegations  in  the 
2*John!^p.  ^^^  Baight  be  admitted,  and  yet  be  avoided  by  new  matter 
303.  1  Dau!  not  responsive,  which  would  necessarily  compel  the 
i9*yohn!^573  oo"'pl2i*'^2^«t  to  prove  a  negative.  «  John  Lucas  was  a  di- 
531.  '  rector  of  the  bank,  and  Uierefore,  the  bank  is  properly 
^67'^?6°  ^^*  ch^T^ed  with  notice  of  the  dissolution.     One  partner  can- 

2  Kent' 91, 13  not  bind  his  copartner  by  deed,  ^  therefore,  the  notes 
John  ^m  ^4  *^®^^^®^  ^y  ^^^^  under  lie  power  of  attorney  are  void, 
Cowea  393.  and  also  the  Judgments  rendered  on  them ;  ^  aa  much  so 
S-'^*^^!^?*  i  as  i^  they  had  been  forged*  There  was  no  leiral  proof  of 
Daii.  301.  5  the  servioa  of  the  process  m  those  suits;  where  service  is 
Jo^"-  37.  aeknowleiiged,  the  hand  writing  must  be  proved:  this  ipvaa 
1  Kkby  19.  ^'^^  done.  ^  The  bill  does  not  shew  there  are  judgments  in 
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Alabftma;  the  answer  sets  them  oat;  this  is  new  matter;  JAmjAiiTim. 
and  if  the  plea  of  former  recovery  binds  the  appellant^  "^-^^  "^-^ 
the  replication  of  nul  tiel  record^  binds  the  bank.     When       *^* 
a  defendant  undertakes  to  answer,  he  must  answer  fully;  ■  BiuofbtrMi. 

the  amended  answer  is  evasive  as  to  Fortes  agency,  and  — 

alleges  a  ratification  of  it  by  the  complainant,  but  which  *iip^^4  j^ 
IB  not  explained,  nor  is  the  acceptance  of  the  service  in    ae^iovesey 
Georgia;  ^  nor  is  it  shewn  how  much  W.  D.  Lucas  paid.    ^  ^  **^- 
We  are  in  Equity  entitled  to  an  injunction  against  the  ^joiw.  65. 
proceedings  here,  and  also  to  relief  against  the  judgments    c^rJ^^^ 
in  Georgia,  on  the  ground  that  the  Court  has  obtained    SMtifm' 
jurisdiction  and  will  retain  it  to  do  full  justice. 

BooBSE,  RocicwELL  and  Goroon,  for  the  appellees. 
An  appeal  from  a  final  decree  opens  the  whole  case  fw 
consideration*  We  may  then  consider  the  case  in  two 
points  of  view;  L  As  made  by  the  complainant  upon  the 
free  of  his  bill  alone;  and  IL  As  presented  by  the  bill^ 
answers  and  exhibits,  jointly. 

L  The  bill  shews  no  grounds  for  equitable  relief.  It  is 
deficient  in  three  respects. 

1.  The  bank  is  not  made  a  party.     The  objects  of  the 
hill  are  three  frold;  to  discover  facts  from  the  branch  bank; 
to  injoin  the  appellees  from  proceeding  at  law;  and  to  ob- 
tain general  relief;  but  no  process  of  subpoena  is  prayed  ^r/^'*^^* 
^^inst  the  bank.     No  one  is  a  party,  against  whom  pro-   2ioiiB.Cfi. 
cess  18  not  prayed ;<^  and  praying  relief  against  the  agent    fv***^} 
does  not  make  the  principal  a  party.     All  persons  having    9  Wheat.' 
an   interest,  should   be  made  defendants,  <*  and  here  the    Sj^'^* 
bank  is  not  properly  brought  before  the  Court.     It  is  true    i  Peter*  *u. 
there   are  exceptions  to  this  rule,  but  where  a  necessary    f  •*^**c,^' 
party  is  wanting,  the  objection  is  available  on  the  final    iswhett* 
heariniE.  «   It  is  somewhat  analogous  to  a  want  of  iurisdic^    RfP-?^^'  _ 
tion,  which  IS  a  good  objection  at  any  stage  ot  the  pro-    Rep  590 

ceedi^s./  lu'ziV^' 

2,  The  nature  of  the  defence  at  law  is  hot  set  out;  and  oaiea  3n?' 

this  ISO  fatal  defect,  f  The  bill  is  said  to  be  for  discovery  ^96. 10  John, 

of  matters  to  be  used  at  law;  it  seeks  to  injoin  proceedings  g  i  ^^eters  u. 

at  Jaw;  it  is  not,  therefore,  an  original  bill.  *   Its  character  s.  Rep.306. 

is  to  be  determined  from  its  objects,  and  matter  on  its  face,  f  1  Pcters  u. 

If  it  could  be  viewed  as  a  bill  for  general  relief,  bills  of  8.  Rep.  no. 

discovery,  technically    so    called,  would    be    unknown,  ^CMAn^ner 

Courts  of  common  law  would  become  useless,  and  iury  296.1  C.Rop. 

trials  would  be  of  rare  occurrence;  it  would  destroy  those  if9x;^i^i9 

land  marks  wnich  experience  has  placed  round  legal  and  i!5. 
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JANUARY  1830.  equitable  tribunals,  and  break  down  those  barriers  which 

'^-^'^^^^  have  been  wisely  raised,  to  prevent  either  Court  from  en- 

^'^^       croaching  on  the  jurisdiction  of  the  other.     Chancery 

Bk.ofDarieii.  does  not  depend  on  the  mere  will  of  the  Chancdlor;  its 

objects,  boundaries  and  rules,  are  as  definite  as  those  of  the 

law,  and  as  inflexible. 

It  is  considered  as  assistant  to  courts  of  law,  by  remov- 
ing impediments  to  the  fair  decision  of  a  question  therein, 
by  compelling  a  discovery  which  may  enable  them  to 
decide.  It  is  concurrent,  in  most  cases  of  fraud,  accident 
and  mistake;  but  in  cases  of  concurrent  jurisdiction,  the 
Court  which  first  obtains  jurisdiction,  will  keep  it  It 
is  exclusive  in  all  cases  of  trust,  and  it  exercises  a  general 
jurisdiction  to  prevent  a  wrong  where  the  positive  law  is 
#  1.  Fontb.       silent,  or  inadequate  to  afibrd  a  remedy.  « 

3.  The  bill  wants  equity.     The  basis  of  jurisdiction  for 
discovery  is,  that  the  subject  of  defence  at  law  rests  in 
the  knowledge  of  the  opposite  party,  and  that  the  com- 
U^dencm  Inj.  plainant  has  no  other  means  to  obtain  it  *    Material  facts 
Rep.^l^     '  must  be  distinctly  alleged  so  as  to  enable  an  issue  to  be 
<?  11  Wheat,      formed,  or  to  warrant  a  decree.  *^    Where  they  depend  on 
d  1  Sihn.'  Ch".  fiJiunde  testimony,  they  afford  no  equity.  ^  The  bill  is  ob- 
J«p-5«.       jectionable  on  those  grounds.     Again,  the  matter,  if  true, 
21b!  557!        could  be  used  at  law.     It  is  said  the  judgments  in  Georgia 
are  subject  to  a  defence  here  for  want  of  jurisdiction  there, 
^^Cowen       and  a  case  in  Co  wen  is  relied  on, «  and  other  authors  to  sup- 
^'  port  the  position.     Let  this  be  granted;  but  it  gives  no 

equity  jurisdiction;  it  was  matter  of  defence  to  the  suits 
in  Georgia.     The  complainant  brings  himself  within  the 
/7Cranch  67,  qualifications  of  the  decision  in  Russelv.  Clark^s  Exr^s.  f 
viewing  the  bill  as  one  for  general  relief,  equity  has  no 
^1  Peters  u.  jurisdiction,  it  is  clearly  a  case  of  legal  cognizance.  *"    The 
s.  Rep.  232.    '(]o\irU  therefore,  properly  dismissed  the  bill,   and  per- 
mitted the  complainant  to  assert  his  rights  at  law. 

II.  Upon  a  consideration  of  the  bill,  answers  and  ex- 
hibits, the  decree  was  proper.     It  is  said  that  the  answers 
allege  independent  affirmative  facts,  which  are  not  re- 
sponsive to  the  bill,  and  are  unsupported  by  proof.     The 
cause  was  set  down  for  hearing  on  motion'^of  the  complain- 
ant,  without  any  extrinsic  proof,  and  though  it  is  held 
that  when  a  cause  is  set  for  hearing  on  bill,  answer  and 
*liepfm^^'  proof,  the  replication  may  be  considerd  as  matter  of 
2Wbeftt.        form,  and  may  be  filed  nunc  pro  tunCj  yet  when  it  is  set 
fSi)?itep.    for  hearing  on  bill  and  answer,  the  doctrine  is,  that  the 
277.  whole  is  to  be  taken  as  true;  *  and  the  answer  is  evidence 
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for  the  defendant)  unless  disproved  by  two  witnessei^, «  and  sAnvARi  i9a&, 
it  may  contain  the  circumstances  corroborating  the  de-  ^^^"^V"^^ 
nial.  *    It  was  held  in  a  recent  cause  in  New  York,  that        ^**" 
when  the  answer  is  responsive  to  the  bill,  and  within  the  Bk.ofD«ri«a. 

discovery  sought,  it  is  legal  in  all  cases,  whether  it  is  a  

denial  of  some  fact  alleged  by  the  complainant,  or  con-  ^jjf  131.  ^^ 
tains  a  fact  set  forth  by  way  of  avoidance.  ^    This  position    lOJohn/nep. 
is  well  warranted  by  authority,  and  upon  principle,  when  ^j^^j^  ci,_ 
a  party  resorts  to  the  confessions  of  his  adversaries  he    Rep.  89. 
should  take  the  whole  together.     But  the  answers  do  not  <?lCo»cn7li. 
sustain  the  objection;  the  facts  stated  are  within  the  disco- 
very sought;  they  are  responsive,  and  only  set  oot  the 
dependant  circumstances  connecting  the  transactions. 

It  is  said  the  injunction  should  have  been  made  perpe- 
tual.    Where  the  material  facts  charged  in  the  bill  are 
denied  by  the  answer,  there  can  be  no  decree  against 
it^  The  equity  was  supposed  by  the  chancellor  who  sus-  ^^i^n,4^. 
tained  the  exceptions,  to  consist  in,  1.  The  alleged  com-    sib. 91, 148. 
promise,  2.  The  making  and  indorsing  of  the  notes  by 
Fort,  and  3.  The  making  of  the  acceptance  of  the  service 
of  the  writs  in  Georgia.  All  those  grounds  are  disposed  of 
by  the  answers.     As  to  the  effect  of  the  judgments  in 
Georgia,  it  is  contended  they  are  conclusive.     If  they  are 
conclusive  in  Georgia,  they  must  be  so  here;  they  must 
here  have  the  same  faith  and  credit  as  in  Georgia.  *    By  the 
answer,  it  is  admitted  that  the  service  was  accepted  by 
J.  Lucas;  but  it  is  not  admitted  that  the  partnership  was 
dissolved;  and  it  is  shewn  that  the  complainant  had  notice 
of  the  pendency  of  the  suit,  and  that  he  ratified  and  adopt- 
ed the  acts  of  J.  Lucas,  by  pleading  the  judgments  in  bis 
defence.     The  partnership  being  established,  the  accept- 
ance of  service  by  J.  Lucas  bound  his  copartner.*    A  ^^^l^y^ 
partner  is  bound  by  the  answer  of  his  copartner  in  chance-    483!  19  John. 
ry ;/  he  may  authorize  an  attorney  to  appear,  and  the  acts   ^'  g^*^"** 
of  the  attorney  will  bind  the  firm.     The  change  of  resi-   sial^dtP.ass: 
dence    makes  no  difference,  and  his  being  a  copartner /.tJ*/ ^  ^ 
chains  him  with  notice  of  all  that  was  known  to  his  co- 
partner; what  the  agent  knows,  the  law  presumes  the 
principal  to  know,  and  the  knowledge  of  one  copartner  is  rLittetlt  Sc- 
the  knowledge  of  both.     There  is  no  allegation  that  John   ]g^*®<*  ^*»c' 
Lucas  had  not  authority  to  accept  service.     If  the  com-  k  Gow  on  Pt. 
plainant  made  no  defence,  it  is  his  own  fault,  f  ^  ^w»  5**' 

There  was  no  dissolution  of  the  firm.  The  fact  is  ob-  m  ci.lt  oi 
scurely  charged,  but  is  positively  denied.  To  protect  a  o^!h^i*®i^- 
retiring  partner,  there  must  be  publication.  *   There  must   im^im. 


aaa 


CASES  DETERMINED  IN  THE 


jANUABYHso.he  actijial  notice  to  those  wlv>  have  had  previous  dealingA^ 

^-^^^^^'^^^  and  proof  of  publication  in  a  gazette^  as  to  subsequent 

LvcM  dealers.     The    circumstances  alleged   in   the   bill   from 

B](.oCiWieo.  which  notice  is  sought  to  be  implied,  are  unknown  to  the 

law* 

aSKentCom.  ^^  ^^  ^^^  ratification,  and  adoption  by  the  complainant 

1  to  25.  of  the  acts  of  John  Lucas,  adoption  is  either  implied  or 

^Joliix.Cb.  express:  Implied  from  circumstances,  such  as  community 

It^.  250.  of  interest,  long  silence  and  acquiescence  with  full  knowl- 

5i^?^t!  ^gc:    Express  adoption  may  be  by  pleading,  &c.  and 

17,396. 1  Atk.  adoption  for  one  purpose  is  adoption  for  every  purpose.  * 

2Ve9.i2Si8!  '^^^^  John  Lucas  was  a  stockholder  and  director,  is  no 

1  Vc8. jr.*i22.  notice  to  the  bank.     When  he  became  a  borrower,  he 

3  Atki'h^.^'  c^s^^^l  to  be  a  lender;  his  interest  became  adverse  to  the 
2H.  & M.391.  interest  of  the  bank.     Besides,  in  the  case  of  a  corporation 

s.  Rep.^46!  ^SS^^S^^'  ^^  knowledge  of  one  copartner,  is  not  the 

pijej-  on  A-  knowledge  of  the  others.  ^ 

fi? T-il^so  Chancery  cannot  enter  into  the  merits  of  the  judgments- 

4  Cowen  24,'  at  law,  ^  and  from  the  facts  shewn,  the  judgments  render- 
6^7?°''*  ^'  ed  in  Georgia  are  conclusive.  «    They  come  within  the 

2  Strange  most  Strict  construction  of  the  constitution  and  laws  of  the 
3^'  ^4  United  States.  It  is  not  necessary  to  inquire  into  the 
9Cr.]6i.  cases  where  it  is  apparent  no  service  or  notice  was  had; 
r  Paler  11, 35,  and  even  if  ij  were,  embarrassing  questions  might  arise, 
msves.*^'  '^^^  presumption  is,  that  every  Court  is  the  best  judge  of 
202. 3  Atk.  its  own  jurisdiction.  /    Thii^  Court  cannot  supervise  nor 

etfXA    ^(QO    Aft/I 

2  ibr?^.  correct  the  errors  of  Courts  of  other  States;  the  exercise 

Equity  Casei  of  such  power  would  involve  a  legal  absurdity.     It  would 

27* J  h    Ch  ^^4"'^^  ^^*^  ^®  doctrine  of  the  supreme  judicial  tribunal 

Rep.i82.3ib!  of  the  Union,  as  laid  down  in  Mills  v.  Duryct  ^should 

M  139**  ^  overturned;  and  the  construction  of  the  paramount  law 

2Munf.  1.  by  that  Court,  should  be  binding  on  all  State  Courts.^ 

^•istftrkio^  The  Supreme  Court  of  the  Union  acts  on  this  principle; 

fpctwaiLS.  ^^  ^*^®*  "^^^  presume  to  construe  Stnte  laws;  the  Courts  of 

Bap.686,m  Georgia  are  certainly  best  acquointed  with  its  laws  and 

299.  SLitt  ^*  practices.     It  is  not  because  of  their  abstract  justice,  that 

349. 19  Jon.  the  decisions  of  the  Courts  of  other  Slates  should  be  en- 

3Wh  ^i  »4  f'^^^®^  here,  it  is  because  they  are  res  adjudicata\  and  if 

i7A^90.Rep!  judgments  of  other  States  were  mQYe\y  prima  fade  evi- 

SiS*  P»P"^!.'^'  dence,  and  it  tvere  necessary  acain  to  prove  the  original 

.l03.4Munf.  .'         .           ..         ,.^      ,y       ^                '   ^     r     u                     i 

241.  consideration,  tiie  dimcuUies  on  account  of  absence  and 

/4Cr.24i.  death  of  witnesses  and  loss  of  papers,  &c.  would  amount 

a.7  Cr.48i.  to  a  denial  of  justice  in  many  cases, 

y*  Whpui.^4.  Then  if  the  judgments  in  Georgia  are  ronclusive,  all  the 

kop^m  matters- of  the  bill  concerning  their  consideration,  fall  to 
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the  ground.     When  the  foundgtion  of  equity  is  taken  i^^^^Hf^ 
eway^  all  the  dependent  cireumstances  become  immaterial,  ^^/^*^ 
«nd  it  ift  unnecessary  to  inquire  if  they  be  answered  or         t!^ 
not*  Bk.oiPmm4 

Every  one  i$  bound  to  take  care  of  hid  rights  in  due       ■ 
season;  and  as  from  the  record,  it  appears  the  appellant  a2Maddoz 
had  an  opportunity  of  defending  himself,  if  he  failed  to  do   ^^ 
BOf  it  is  nis  own  neglect,  an^  under  such  circumstances 
equity  can  afford  him  no  reliet  *    It  is  to  be  pi^&sumed  *J  •'^^  ^ 
that  if.  the  appellant  had  a  substantial  defence,  he  frould    4sS^2ib.2^ 
have  availed  himself  of  it  When  sued  on  the  seven  notes;   i!fbSS%r^ 
but  instead  of  ibis^  he  takes  riielter  under  the  judgments       *    ' 
rendered  in  Creorg^a^  insisting  they  are  good  and  valid 
while  they  prote4:t  him,  and  when  they  are  used  against 
him,  he  says  they  Bm  void  and  of  no  binding  efifect    Doc- 
trines which  pr6dace  sudi  a  result  cannot  be  sound,  nor 
can  they  reeeive  the  sanction  of  any  enlightened  tribunal. 

HiTCHCOcx,  in  reply^  If  proper  partie  shad  not  been 
made,  iiie  proper  course  troiild  be  to  reverse  and  remand,  so 
that  they  might  be  made ;  but  proper  parties  are  made.  The 
transaction^  concerning  which  a  discovery  is  sought,'  took 
place  between  lohn  Lucas  and  the  branch  bank;  no  an- 
swer is  called  for  from  the  parent  bank,  but  an  injunction 
is  prayed  against  the  bank  of  Darlen.  This  was  sufficient 
By  statute,  the  clerk  is  required  to  issue  subpoenas  against 
defendants,  <  and  it  would  have  been  necessary  if  the  par^  c  Laws  of  Ala. 
lies  did  not  appear,  but  the  bank  voluntarily  ^peared,  ^'^*  ^^ 
and  twice  moved  to  dissolve  the  injunction.  This  is  a 
waiver  4)f  proeess,  and  should  be  so  Considered  in  a  suit 
prosecuted  by  a  complainant  in  good  faith,  d  *iUp.°2i7.^' 

When  a  Court  of  Chancery  obtains  jurisdiction  for  one 
purpose,  it  will  retain  it  for  all  purposes,  to  do  complete 
justice.  «    The  defence  at  law  is  at  least  doubtful.    The  re^  *Rej!^49.  ^' 
cords  from  Georsia  do  not  disdose  who  acknowledged    27iofaD.iup. 
service  of  the  writs;  it  merely  appears  in  the  name  of  ^jJ«^-«««" 
**J.  &  W.  Lucas,"  but  by  which  partner  is  not  shewn  by 
the  records.     Another  ground  of  chancery  jurisdistion  is, 
that  the  plaintiffs  at  law  are  seeking  to  enforce  an  uncon* 
scientious  claim,  and  to  profit  by  a  fraud. 

It  is  aaid  that  die  defence  at  law  is  not  set  out;  true  that 
18  necessary  in  a  bill  of  discovery,  but  this  js  not  a  biH  of 
discovery.  The  bill  seeks  relief  and  contains  equity.  It 
chia*ge8  a  change  of  pursuits  by  the  aj^llant;  his  removal 
to  Alabama  before  the  legal  existence  of  the  bank,  and 
^tber  ciroumstances  which  afforded  evidence  of  a  dissolve 
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tion  of  the  copartnership.  The  bank  was  ciilty  of  gross 
negligence  in  not  calling  for  any  evidence  of  the  existence 
of  the  copartnership  under  such  circumstances,  before  dis- 
counting to  so  large  an  amount 

The  defendants  have  not  sufficiently  answered  the  bilL 
A  defendant  is  bound  to  answer  fully,  and  if  he  sets  up 
matter  of  avoidance,  such  matter  must  be  proved.  « 
Where  a  fact  is  averred  in  a  bill,  and  denied  in  the  answer, 
and  the  proof  is  in  the  possession  of  the  defendanat,  its 
production  will  be  required  as  much  as  if  it  was  to  an 
affirmative  independent  fact  A  party  cannot  be  required 
to  prove  a  negative.  All  the  negative  facts  charged  in  the 
bill  and  which  are  denied  by  the  answer,  should  have  been 
proven  at  the  hearing.  On  an  inspection  of  the  answer,  it 
will  be  seen  that  each  admission  is  pregnant  with  a  deniaL 
The  answer  should  have  stated  the  circumstances  from 
which  the  knowledge  of  the  defendant  is  derived,  and 
should  not  have  stated  the  conclusions  of  the  defendant; 
or,  it  should  have  expressly  admitted  or  denied  facts. 

One  partner  cannot  delegate  an  authority  to  bind  the 
firm  by  deed,  even  though  in  some  cases  he  might  himself 
have  power  to  do  the  act 

It  is  said  that  by  pleading  the  judgments  in  fieorgia  in 
his  defence,  the  complainant  has  adopted  them.  This 
ground  is  untenable.  It  may  be  remarked  that  the  exhi- 
bits are  not  proven;  there  is  no  certificate  by  the  clerk  of 
their  verity.  But  if  they  were  before  the  Court,  it  would 
make  no  difference.  A  defendant  at  law,  may  plead  as 
many  pleas  as  he  thinks  proper,  and  will  not  be  precluded 
by  any  of  them.  A  party  is  not  bound  by  an  admission 
made  in  the  form,  of  a  plea,  ^  nor  can  a  party  avail  himself 
of  such  an  admission  made  by  his  adversary.  <  Each  plea 
must  stand  by  itself.  ^  The  replication  of  nul  tiel  record 
was  certainly  as  conclusive  on  the  bank,  as  the  pleas 
could  possibly  be  on  the  appellant 

By  JUDGE  SAFFOLD.  Previous  to  any  examina- 
tion  of  the  merits  of  this  cause,  it  is  necessary  to  take  a 
slight  notice  of  the  exceptions  urged  against  the  regularity 
and  sufficiency  of  the  bill.  It  is  objected,  that  the  bill  is 
fatally  defective  in  not  having  prayed  process  against  the 

Erincipal  bank,  as  well  as  its  branch;  that  all  persons 
aving  an  interest  should  have  been  made  parties;  that 
praying  relief  against  the  agent,  does  not  make  the  princi- 
pal a  party,  and  that*  none  can  be  regarded  as  a  party^ 
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dgainst  whom  process  is  not  prayed.  The  injunction  Jamuaryimo, 
appears  to  have  been  obtained  against  the  principal  bank^  ^^J'^^ 
for  the  reason  that  it  was  the  true  plaintiff  in  the  suit  at  ^ 

law;  and  process  was  issued  against^  and  the  discovery  Bk.ofDarieii, 
sought  from  the  branch,  because  the  contracts  were  made  ■*■■ 
with  it    I  recognise  as  a  general  rule,  in  Courts  of  Equi« 
tyy  that  all  parties  in  interest  shall*  be  made  parties  to  the 
suit,  that  the  matter  in  controversy  may  be  finally  settled. 
Exceptions  are  allowed  to  this  rule,  when  such  party  is 
not  indispensable  to  a  fair  and  full  investigation,  and  where 
it  is  difScult  or  impossible  to  reach  him.     <<The  rule  has 
been  framed  by  the  Courts  of  Equity  themselves,  and  is 
subject  to  their  sound  discretion.     It  is  not  like  tfie  de- 
scription of  parties;  an  inflexible  rule,  the  failure  to  ob- 
serve which,  turns  the  party  out  of  Court,  merely  because 
it  has  no  jurisdiction  over  his  cause:  but  being  introduced 
for  the  purposes  of  justice,  is  susceptible  of  considerable 
modifications  for  the  promotion  of  those  purposes.''*    In  *|^^'^*^^* 
another  case,  the  same  high  authority  has  said:  <<Therul^    12  wheat, 
which  requires  that  all  persons   concerned   in  interest,    ^^^* 
however  remotely,  should  be  made  parties  to  the  suit, 
tiiough  applicable  to  most  cases  in  the  Courts  of  the  United 
States,  is  not  applicable  to  all.     In  the  exercise  of  its  dis- 
cretion, the  Court  will  require  the  plaintiff  to  do  all  in  his 
power  to  brin^  every  person  concerned  in  interest,  before 
the  Coort     But  if  the  case  can  be  completely  decided, 
as  between  the  litigant  parties,  the  circumstance  that  an 
interest  exists  in  some  other  person,  whom  the  process  of 
the  Court  cannot  reach,  as  if  such  person  be  the  resident 
of  some  other  State,  ought  not  to  prevent  a  decree  upon  . 
its  nierits."  ^    Also,  it  has  been  ruled,  that  although  an  *  5  Elmendorf 
objection  for  want  of  proper  parties  may  be  taken  at  the   ▼•  "Jj*/'®'* 
hearing,  yet  the  objection  ought  not  to  prevail  oh  the  final    Jer.    ^^ 
hearing  on  appeal,  except  in  very  strong  cases,  and  when 
the  Court  perceives  that  a  necessary  and  indispensable 
party  is  wanting.  «    Here,  both  the  bank  and  its  branch  Iw^SssBank 
were  beyond  the  limits  of  the  State,  so  that  the  difficulty    of '  Aiezan- 
of  making  either  a  party,  was  about  the  same;  it  was  com-  *J5  ji*^"*** 
petent  to  have  made  both,  or  either,  a  party;  and  it  is  not    siton, 
believed  that  Courts  have  authority  to  retain  the  rule    LE^**"^ 
wiiere  the  rights  of  absent  persons,  who  may  be  brought 
before  them,  are  likely  to  be  prejudiced;  and  that  the 
bank  of  Darien,  besides  being  injoined  as  plaintiff  at  law, 
is  directly  interested,  is  entirely  evident     If  this  bill  can 
be  sustained  on  authority,  without  the  bank  being  regu- 
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jAnvAMtm.  larly  made  a  party,  I  conceive  it  can  only  be  on  the  princi- 

^"^^^f^^  pie  that  it  has  constructive  notice,  by  means  of  the  in- 

^       junction  against  it,  and  the  process  to  its  branch;  that 

WtofDarieik  being  beyond  the  reach  of  process,  it  has  notice,  almost 

■■     -  or  quite,  equal  to  any  the  Court  is  competent  to  give;  that 

it  is  presumed  to  be  safely  represented  by  its  branch  as  its 

agent,  or  more  properly,  by  its  general  legal  representa*- 

tive  in  all  transactions  originating  in  the  branch;  that  the 

president  and  directors  of  the  branch,  as  well  as  of  the 

principal  bank,  are  constituted  a  legal  and  corporate  body, 

and  are  equally  competent  to  represent  the  proprietors  d 

the  stock,  in  relation  to  all  contracts  made  by  them.    As 

these  conti^cts  were  made  with  the  branch,  and  the  £ieta 

in  contest  are  presumed  to  be  exclusively  in  its  knowledge, 

it  would  appear  that  justice  can  scarcely  be  promoted  by 

requiring  the  principal  bank  to  be  made  a  party.     But 

the  expression  of  any  absolute  opinion  on  this  point,  under 

tiie  view  I  take  of  the  case,  is  unimportant  to  the  result 

Another  objection  urged  against  this  bill  is,  that  the  na- 
ture of  the  defence  relied  upon  at  law,  in  aid  of  which  the 
discovery  is  sought,  is  not  set  out     So  far  as  thb  positioB 
is  sustained  in  point  of  fact,  the  law  is  believed  to  be  with 
the  defendant  in  error.     It  has  been  ruled,  that  <<a  bill  far 
a  discovery  and  injunction  at  law,  must  state  some  parti- 
eular  matter  whicn  the  complainant  has  a  right  to  seek  a 
discovery  of,  as  material  to  his  defence,  and  Without  which 
he  cannot  proceed  to  triaL     A  mere  inquiry,  because  the 
grounds  of  the  suit  at  law  are  unknown,  cannot  be  noin- 
«Newkirk  ▼.  tained,  hmn^^  fishing  bilL^^*»   Again,  ^if  a  bill  seeks dift> 
ac^MsCaf.  co^^iy  io  ^3  of  the  jurisdiction  of  a  Court  of  law,  it  ou^t 
m  Err.  29S.     to  appear  that  such  aid  is  required.     If  a  Court  of  law  can 
oompe^  the  discovery,  a  Court  of  equity  will  not  interfere; 
ind  facts  which  depend  on  the  testimony  of  witnesses, 
can  be  procured  or  proved  at  law."  ^    And  in  another 
hOtUUm  T*     case  it  is  said,  ^<in  a  bill  of  discovery,  for  matters  auiterial 
P^/\^         tb  a  defence  at  law,  the  nature  af  the  defence  at  kw 
Re^547.   '    inost  be  Stated,  otherwise  the  Court  will  not  grant  ao 
euihxkt  ▼.    injuBCtion. '' «    Could  the  bill  be  regarded  as  one  for  gene- 
3  Joholck.     ^  relief,  the  disclosure  of  the  equity  would  be  no  lesi 
Bep*  IS.         materiaL     The  force  of  this  olgection  must  depend  on  the 
View  to  be  taken  of  the  matters  of  equity  relied  upon  by 
the  bilL     The  grounds  assumed  are  so  (ar  stated  in  the 
bill,  as  th  give  the  Court  an  intimation  of  the  nature  of  the 
defence  and  relief  sought      The  question  is,  are  ikef 
iidBoient  ta  autboriaie  Chanciery  interference;  if  so^  il^ 
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what  purpose  and  to  what  extent?    This  will  appear  from  jaiivaiitusi. 
an  examination  of  the  assignments  of  error. 

The  points  reUed  on  by  the  errors  assigned,  are:  1.  That 
the  defendant  below  should,  on  the  final  hearing,  har^  Blu^rDtriea. 

been  perpetually   injoined,  inasmuch  as  the  two  main  

grounds  of  equity  are  admitted  by  the  answer.  S.  In  case 
this  assignment  should  not  be  supported,  then  that  the  ex** 
eeptions  to  the  second  answer  should  hare  been  sustained. 
3.  That  the  exceptions  to  the  first  answer,  which  were, 
evemiled,  should  haye  been  sustained. 

The  two  main  grounds  of  equity  referred  to,  are  under* 
stood  to  be,  1.  That  prior  to  the  creation  of  these  respond* 
bilities,  the  partnership  between  J.  &  W.  Lucas  wii 
dissolved;  consequently  W.  Lucas  was  not  bound  by  any 
of  the  acts  of  J.  Lucas.  2.  That  some  of  the  notes  were 
drawn  and  others  indorsed  1^  T.  Fort,  as  attorney  for 
J.  &  W.  Lucas;  and  when  suits  were  commenced  on  the 
several  notes,  in  the  Superior  Court  of  Baldwin  county, 
Georgia,  service  of  the  writs  wis  accepted  in  some  in- 
stances by  J.  Lucas,  in  the  name  of  the  firm,  and  in  the 
residue  ef  eases,  by  T.  H.  Keimn,  as  attorney  for  the  firm) 
that  both  Fort  and  Kenan  acted  by  virtue  of  powers  under 
seal,  executed  by  J.  Lucas,  which  uetB  are  contended  to 
have  been  void  as  against  this  plalntifi*,  as  liso  the  accept* 
ance  of  service  of  the  writs  by  J.  Lucas,  and  that  such  would 
have  been  the  case  if  the  partnen^ip  had  then  existed. 

The^e  are  facts  charged,  and  supposed  to  have  been  ad- 
mitted by  the  answer.  The  cause  having  been  set  for 
hearing  on  bill,  answer  and  exhibits,  and  the  decree  of  the 
Circait  Court  having  been  rendered  thereon,  the  present 
decision  must  be  governed  by  the  same  evidence.  First, 
as  to  the  fact  a£  the  dissohition,  the  answer  neither  de^ 
nies  nor  admits  the  due  execution  of  the  instrument  pur* 
porting  to  be  the  dissolution,  signed  by  J.  Lucas;  but 
disavows  any  knowledge  concerning  it  It  however  pom- 
tively  and  absolutely  denies  any  publication  or  notoriety 
of  the  dissolution,  or  any  knowledge,  or  any  jMivity  of 
the  fact,  by  the  board  of  directors  of  the  branch  bank,  if 
it  did  take  place  as  charged;  and  insists^  that  the  articles 
of  dissolution,  if  they  can  have  any  efiect,  can  only  be 
operative  as  between  the  parties  to  it;  that  it  cannot  affect 
the  bank  or  any  other  creditor,  for  the  want  of  notice,  ex* 
pressed  or  implied;  and  it  is  insisted  in  argument  by 
this  defendant,  that  to  make  a  dissolution  efiective,  there 
must  be  personal  tiotice  to  those  having  prerious  doings j 
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JAKUART1830.  to  subsequeiit  dealers,  proof  of  publication  in  a  Gazette; 

'^^'^"^^'^^^^  and  that  the  circumstances  allesed  in  the  bill,  from  which 

V.*'        a  dissolution  is  sought  to  be  inferred,  are  unknown  to  the 

Bk.ofOtrien.   Jaw.  « 


In  the  case  of  Ketchatn  and  Black  v.  Clarke^ «  where 

A  6  John.  Rep.  *^''  ^®  partnership  had  expired  by  the  terms  of  its  own 
144.  *  limitation,  one  of  the  partners  assigned  all  his  rights,  &c. 

in  the  partnership  stock  to  the  other,  and  the  latter  ac- 
cepted a  draft  on  the  partnership,  in  the  name  of  the  firm, 
it  was  held  that  both  partners  were  boqnd  by  the  accept- 
ance, there  being  no  evidence  of  any  notice  of  the  dissolu- 
tion, nor  any  special  notice  to  the  party  dealing  with 
the  firm.  In  the  opinion  of  the  Court  it  is  said,  <<we  ought 
at  least  to  go  so  far  as  to  say  that  public  notice  must  be 
given  in  a  newspaper  of  the  city  or  county  where  the 
partnership  business  was  carried  on;  or  in  some  other  way, 
public  notice  of  the  dissolution  must  be  given.  The  a 
reasonableness  of  the  notice  may,  perhaps,  become  a  ^ 
question  of  fact  in  the  particular  case,  hut  public  notice 
in  some  reasonable  and  sufficient  manner  must  be  given^ 
and  that  will  conclude  all  persons  who  have  had  no  previ- 
ous dealings  with  the  firm;  or  if  actual  knowledge  of 
the  dissolution  without  such  notice,  is  brought  home  to  the 
persons  dealing  with  the  firm,  such  knowledge  may  be 
sufficient  to  conclude  him.  But  as  to'  persons  dealing 
with  the  firm,  public  notice  is  not  sufficient  by  the  English 
law.  The  notice  must  be  specially  communicated  to  such 
individuals.  These  rules  have  been  frequently  and  so- 
lemnly laid  down  as  a  part  of  the  mercantile  law  of  Eng- 
land on  this  subject  The  necessity  and  justice  of  them 
call  loudly  for  their  sanction  by  this  Court,  for  as  Lord 
Kenvon  observes,  it  would  be  the  hardest  measure  ima- 
ginable upon  the  creditor,  were  the  law  otherwise;  for 
while  he  supposed  he  was  giving  credit  to  a  man  having 
sufficient  property  to  satisfy  the  whole  of  his  demands,  he 
b  2  Cowen  38.  might  be  trustiAg  a  beggar."  Judge  Kent  *  expresses  his 
approbation  of  the  rules  here  given,  and  says,  <<the  prin- 
ciple on  which  this  responsibility  proceeds,  is  the  negli- 
gence of  the  partners  in  leaviM  the  world  in  ignorance  of 
the  fact  of  the  dissolution,  and  leaving  strangers  to  con- 
clude that  the  partnership  continued,  and  to  bestow  faith 
^  g  .  and  confidence  to  the  partnership  name,  in  consequence 
Oow  305  to     of  that  belief."  < 

eraathodttoi      ^^  ^^^*  ^^"*®'  neither  actual  notice,  nor  publication  of  the 
<^ted.   ^      dissolution,  is  charged  by  the  piaintifi*;  but  he  contends 
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there  was  constnictiye  notice,  from  the  circumstance  of  mnu art  ism. 
his  haying  removed  from  the  State;  and  J.  Lucas  having  "^"^^V"^^ 
engaged  in  the  purchase  and  improvement  of  real  estate  ^^'^ 

in  the  town  of  Milledgeville.  These  indications  are  too  Bk.ofD«riei. 
dubious  and  unsatisfactory  to  warrant  any  legitimate  con-  *— — ^ 
elusion.  They  are  not  incompatible  with  the  continued 
existence  of  tiie  firm.  They  may  and  often  do  occur 
during  the  continuanee  of  such  mercantile  connections. 
They  are  not  circumstances  from  which  a  legal  conclusion 
can  be  drawn  that  the  partnership  had  been  dissolved, 
which  was  known  to  have  existed,  and  while  the  com- 
merce was  continued  by  one  of  the  partners  in  the  name  of 
the  firm,  as  is  sufficiently  shewn  to  have  been  the  case 
with  these  partners.  The  partnership  could  legally  have 
continued  after  one  of  them  had  removed  to  England. 
The  rule,  as  already  expressed,  that  notice  must  be  given, 
or  publication  made,  or  knowledge  of  the  dissmution 
proven,  is  in  all  respects  reasonable  and  convenient,  and 
essentially  necessary  for  the  safety  of  creditors.  This  is 
a  requisition  which  I  consider  equally  sustained,  both  on 
principle  and  authority;  and  one  we  are  bound  to  recognise 
as  the  method  of  dissolving  a  partnership,  so  as  to  afiect 
the  rights  of  indifierent  persons;  otherwise,  real  or  fictitious 
partnerships,  and  secret  or  feigned  dissolutions  may,  be 
made  engines  of  the  grossest  injustice,  fraud  and  oppres- 
sion. 

But  it  is  also  contended,  that  J.  Lucas  having  been  a 
director,  the  bank  was  affected  with  notice  of  the  fact  of 
the  dissolution,  &c.  and  therefore  the  complainant  is  enti* 
tied  to  a  disclosure  when  he  became  so;  and  to  all  the 
benefit  derivable  from  his  knowledge  of  any  material  facts, 
as  knowledge  of  the  same  in  tho' possession  of  the  bank; 
and  that  on  this  point  the  answer  is  indefinite  and  insuffi- 
cient 

The  right  of  the  plaintiff  to  a  further  disclosure  as  to 
the  time  of  J.  Lucas  beins  a  director  of  the  bank,  cannot 
be  material,  as  the  unquiuified  admission  by  the  answer, 
that  he  was  a  director,  must  be  understood  with  reference 
to  the  time  charged*  To  this  it  is  answered  on  the  part 
of  the  defendant,  that  when  J.  Lucas  assumed  the  attitude 
of  borrower,  he  ceased  to  be  a  lender;  when  he  became  a 
borrower,  his  agency  was  suspended,  for  his  position  was 
adverse  to  his  principals  interest ;  also,  that  in  the  case  of  a 
corporation  aggregate,  the  knowledge  of  one  corporator  is 
not  knowledge  to  the  ethers.    These  positions,  I  think, 
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^AjnTA&TiiM.  ire  (uUj  tuflained  hj  the  authorititti  eited,  ••  well  as  by 
^"^^SL^^^  ^®  intrioiic  nature  of  the  subject     Agenta  or  trustees  arc 
y  incapable  of  nefcptiaiing  with  themsehresy  at  least  by  pri-* 

ik.«fAariae.  vate  contract  It  cannot  be  suiq>08ed  that  J.  Lucas  had 
'  ■  any  voice  in  granting  the  discounts  to  himself  and  partner. 
His  agency  in  the  directory  was  necessarily  suspended 
during  this  negotiation.  The  knowledge  of  one  member 
of  a  corporation  can  only  amount  to  presumptive  or  con- 
structive notice  to  the  others,  according  to  the  circum- 
stances <>f  the  case;  and  if  it  be  the  fact,  that  while  J.  Lucas 
was  offering  notes  for  discount  in  the  name  of  the  firm  of 
which  he  was  represented  as  a  partner,  he  knew  the  part- 
nership to  have  been  dissolved,  and  that  he  had  no  authori- 
ty to  aign  the  partnership  name,  his  situation  and  motives 
rally  exclude  the  idea  of  his  having  communics^d  the  facts 
to  any  others,  so  that  the  presumj^on  of  notice  is  entirely 
rebutted;  and  from  his  adverse  interest  and  attitude,  the 
principle  of  cooatructive  notice  cannot  apply^  I  cannot, 
therefore,  conceive  that  the  fact  of  J.  Lucas  having  been  a 
director  or  sloekbolder,  or  boUi,  during  the  time  at  which 
these  dincounts  were  allowed,  can  have  any  influence  on 
the  question. 

The  second  branch  of  &e  plaintiff's  first  position, 
brings  in  question  the  legality  or  obligatory  efiect  of  the 
acts  of  the  attorneys,  in  the  execution  of  the  notes  and  in- 
dorsements, and  tlie  acceptance  of  service  of  the  writs. 

It  is  contended  that  one  partner  cannot  accept  service 
for  his  copartner,  nor  bind  him  by  deed  or  any  specialty; 
also,  that  when  service  is  accepted,  the  hand  writmg  must 
be  proved,  and  that  not  being  shewn  here,  the  Court  below 
had  no  evidence  of  the  service  of  Ihe  writtf  in  Georgia. 
If  the  proceeding  in  that  State  cannot  be  regarded  as  judg- 
nents,  constituting  either  conclusive  or  prima  fade  evi- 
dence of  the  debts,  but  on  the  contrary,  are  void,  then, 
inasmuch  as  the  records  purport  judgments,  and  are  the 
fiM]ndati<>n  0f  the  suits  injoined,  the  pSaintiff  is  entitled  to 
l^lief  against  them  in  some  tribunal;  and  unless  he  has  an 
adequate  defence  at  law,  he  may  expect  relief  in  chancery. 
That  the  ordinary  and  legitimate  q>here  of  mercanjtile 
transactions  is  limited  to  sim|^  ccmtracts;  and  that  the 
general  power  delected  by  one  member  of  a  firm  to 
another,  by  forming  a  mercantile  connection,  is  equally 
limited;  are  propositions  to  which  I  readily  assent  The 
consequence  of  which  is,  thai  ^ne  partner  cannot  direcdy 
bind  another  by  deed;  nor  cim  he  constitute  an  agent  or 
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attorney  with  sufficient  anthoritjr  to  bind  the  partner  in  jiamAirriaor* 
any  obligation  in  the  nature  of  a  specialty,  unlesa  the  other  ^••-^^V'^^i^ 
has  siven  special  authority,  or  being  present,  consents  by       ^^^* 
parol  or  otherwise,  except  that  he  may  make  any  &ir  diik  tt.  tn^srka: 

position  of  the  partnership  efiects,  or  release  a  debt  to  the  , — 

firm  ander  seal,  and  make  it  operate  against  the  whole.^        n  2  Cunet 

In  this  case,  however,  it  is  not  contended  that  the  com*   f^^^*^^i^ 
phinaot  has  been  sabjected  to  any  immediate  obligation  by   eM«t  there 
deed  or  bond,  either  by  J.  Lucas,  die  partner,  or  by  either   gtcd,  aUo  i 
of  the  attorneys  appointed  by  him.     But  it  is  said  that  the   19'j^^*^*. 
principles  of  the  objection  equally  restrained  S.  Lucasfrom    513.3  Kent* 
delegsUing  by  power,  under  seal,  the  authority  to  Fort,  o»   ^^^*^  ^** 
Kenan,  to  sign  ot  indorse  the  notes  or  accept  the  serrios 
of  writs,  or  do  any  other  act;  that  even  an  act  which 
would  be  vaUd  against  the  firm  without  a  seal,  if  done  by 
the  partner,    or  by  agent  under  a  parol  appointment^ 
would  bt  void,  if  executed  by  specialty.     On  this  point,  I 
think  a  nice  diacrimination  is  required.     I  take  the  dia- 
tinction  to  be  this  :  that  if  the  bond  or  deed  constitutes 
the  contract,  it  must  be  made  the  evidence  of  it^  and  de** 
termines  the  remedy;  then  this  principle  applies,  because 
the  legal  efiect  of  the  contract,  the  power  tk  the  remedy, 
and  the  rules  of  etidence  are  essentially  different,  the  se* 
eority  being  of  hi^r  dignity.  ^     Here  the  objectiotr  b  3  Kenft 
relative  to  the  sealed  in Aroments  is,  that  agents  acted  by    ^^<"n.24. 
virtoe  of  powers  created  under  seal  by  one  of  the  partners. 
The  only  material  question  is,  did  those  agents  act  with 
the  consent,  or  by  the  authori^  of  the  ftrm.    If  <me  port* 
tier  had  power  to  constitute  an  agent  in  any  form  to  da 
liieseacts,  what  injury  can  result,  or  how  can  it  be  ma- 
terial that  the  authority  was  given  with  unnecessary  solemn 
nity  ?  The  acts  done  by  the  M;ent3  are  in  the  same  form, 
and  ha;ve  but  the  same  legal  efieet,  as  if  the  authority  had 
been  given  in  any  other  way.     It  is  usual  and  necessary, 
that  partners  in  merchandize,  should  have    agents  or 
clerks,  whh  authority  to  represent  them  geqferatly.     The 
act  of  signing  noites,  and  giving  indorsements  in  the  part* 
nership  transactions,  is  a  power  fiiUing  wi^in  the  usual 
scope  of  mercantile  dealings ;  each  party  can  buy  and 
sell  partnership  eflbcts,  and  make  contracts  in  reference  to 
the  business  of  the  firm,  and  pay  and  receive,  and  draw  ^^'""InLu 
and  Indorse,  and  accept  triUs  and  notes.  ^     Hence,  i  am   u^^iid.  3 
of  opinion,  that  the  appointment  of  Fort,  and  his  acts,  as   ^^^  ^g"' 
attorney,  in  signing  and  indorsing  the  notes,  are  valid,    encetthert'^^ 
and  tantamouut  to  an  appoinbnent  by  both  members  of  the   fi^e^ 
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firm  ;  and  that  io  much  of  the  power  as  gave  it  the  cfaar^* 
acter  of  a  deed,  was  unnecessary  and  irregular,  and  ought 
to  be  treated  as  surplusage,  which  does  not  vitiate.  The 
authority  ta  Kenan  in  like  manner  to  accept  service  of 
the  writs,  is  more  questionable.  Perhaps  it  should  be  con- 
sidered a  higher  trust ;  at  least  the  authority  is  not  so  ne- 
aessary  or  usual  in  mercantile  transactions,  and  has  been 
sometimes  questioned.  The  cases  referred  to  by  the  plain* 
tiff's  counsel  in  support  of  the  general  proposition,  that 
one  parter  cannot  bind  another  by  deed,  prove,  as  is  eon- 
tended,  the  insufficiency  of  such  service  on  the  principles 
of  analogy  ;  that  as  one  partner  cannot,  without  the  con* 
sent  of  the  other,  convey  his  real  estate,  or  create  any  lien 
upon  it  by  deed,  he  is  equally  iircapaUe  of  effecting  the 
same  result  indirectly,  by  accepting  service  of  writs  in 
the  name  of  the  &rm,  thereby  facilitating  the  recovery  of 
judgments  against  it.  I  cannot,  however,  admit  the  anal- 
ogy in  the  unqualified  sense  contended  for  ;  for  true  as  it 
is,  that  one  partner  has  not  an  unlimited  authority  to  bind 
the  firm,  yet,  it  must  be  admitted,  the  nature  of  a  part- 
nership involves  a  trust  and  confidence  in  each  member^ 
sufficient,  according  to  our  polity,  to  enable  a  member, 
by  some  form  of  manoeuvre  to  create  legal  liabilities 
against  the  firm,  to  the  most  injurious  extent,  as  observed 
by  Judge  Kent : «  <<  It  is  settled  that  each  one,  in  ordi- 
nary eases,  and  in  the  absence  of  fraud  on  the  part  of  the 
purchaser,  has  the  complete  ji/^  disponendi  of  the  whole 
partnership  interest,  and  is  considered  to  be  the  authorised 
agent  of  the  firm.  He  can  sell  the  effects^  or  compound 
or  discharge  the  partnership  debts.  This  power  results 
from  the  nature  of  the  business,  and  is  indispensable  to  the 
safety  of  the  public,  and  the  successful  operations  of  the 
partnership.  A  like  power  in  each  partner  exists  in  res- 
pect to  purchases  on  joint  account,  and  it  is  no  matter  witb 
what  fraudulent  views  the  goods  were  purchased,  or  to 
what  purpose  they  were  applied  by  the  purchasing  partr 
ner,  if  the  seller  be  clear  of  the  imputation  of  collusion.'' 
Such  disposition  may  be  made  even  under  seal,  and  is  ob- 
ligatory on  the  firm  ;  and  on  the  same  principle,  a  sealed 
release  by  one,  is  operative  against  the  whole.  *  It  is 
also  held,  that  a  receipt  given  by  one  partner  by  way  of 
set  off,  and  in  discharge  of  a  private  debt,  is,  if  tiiere  be 
no  fraud  or  collusion,  a  bar  to  an  action  by  the  firm.  « 

If  it  were  admitted  an  available  resistance  could  have 
been  made  pending  the  suits,  to  the  .service  of  the  writs 
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in  Georgia  which  purport  to  have  been    accepted  by  jakva&y  i«sa 
Kenan,  as  agent,  or  even  those  by  J.  Lucas,  the  question  ^^-^"V"^-^ 
is  conceived  to  be  widely  different,  whether  it  can  be        ^^^ 
done  in  the  present  state  of  the  cases.     It  is  urged  in  argu-  BlcofDarien. 
ment,  that  no  injury  can  result  to  the  plaintiff  in  error  from      ■■>  ■ 
the  delay,  because,  having  no  legal  service  or  notice  of  • 

the  proceedings,  he  had  no  opportunity  to  make  defence. 
Whether  this  charge,  that  <'  he  had  no  notice  of  said  pro* 
ceedings,  and  did  not  appear  to  make  defence,"  is  to  be 
construed  as  a  denial  that  service  of  the  writs  was  legally 
perfected,  or  that  he  had  no  knowledge  or  information 
from  his  partner,  or  otherwise,  of  the  pendency  of  the 
suits,  the  language  does  not  define,  but  I  would  incline  to 
the  former  construction.     Under  that  view,  from  the  facts 
of  the  case,  the  sufficiency  of  the  service  becomes  a  ques- 
tion of  law,  and  in  the  dubious  form  of  the  charge,   the 
answer  is  deemed  sufficient  to  establish  the  fact  of  his  hav- 
ing had  all  the  notice  or  information  of  the  pendency  of  the 
suits  which  was  necessary  to  enable  him  to  make  any  de^ 
fence  he  could,  either  against  the  legality  of  the  service,  or 
the  merits  of  the  actions.     Being  out  of  that  state,  the 
writs  could  not  have  been  personally  served  upon  him, 
and  constructive  notice  was  all  that  could  have  been  given 
in  that  state.     The  answer  to  this  point  b,  ^^thattke  de- 
fendants cannot  admit  tiiat  no  service  was  perfected  on 
said  complainant  in  said  cases  as  charged  in  satd  bill ;  nor 
can  they  admit  that  said  complainant  had  no  knowledge  of 
the  existence  of  said  suits ;  but  on  the  contrary,  they  do 
know,  and  have  been  fully  informed,  and  do  verily  believe 
that  the  said  complainant  was  well  apprised  of  the  insti- 
tution and  progress  of  the  said  twelve  cases  in  Georgia, 
and  did  advise  his  said  copartner  John  to  keep  said  suits 
off  as  long  as  possible,  and  consequently  was  enabled  to 
make  any  defence  thereto  which  he  might  deem  expedi- 
ent; and  said  defendants  further  say,   said  complainant 
has  since  entirely  ratified  and  confirmed  the  acts  of  said 
John  in   accepting  service  as  aforesaid,  by  pleading  the 
same  in  the  Circuit  Court  of  this  state,  in  suits  subsequent- 
ly brought  on  the  same  notes." 

It  is  true  as  contended,  •  the  answer  would  have  been 
moresatisfactCNry,  had  it  stated  the  grounds  or  authority 
for  this  knowledge,  information  and  belief  of  the  notice  ; 
but  as  the  hearing  was  had  and  at  the  instance  of  the  com- 
plainant on  the  bill,  answer  and  exhibits,  and  the  charg^ 
u  also  vague,  the  answer  must  be  received  as  the  best  evi- 
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^^^\^'^^*^  the  acceptance  of  the  service  of  the  writs,  if  it  were  ad- 

^^        mitted,  that  at  law  this  proof  should  be  required,  I  cannot 

Bipofiterim.  conceive  it  material  in  Chancery,  where  the  truth  of  the 

-«. fact  is  fully  admitted  and  charged  in  the  bill,  as  is  done  in 

^  this  case.     It  furnishes  no  grounds  for  the  interposition  of 

equity.     Relative  to  the  effect  of  the  pleas  in  bar,  the  doc- 
trine is,  that  in  «uits  at  law,  the  defendant  may  plead  bb 
many  several  matters  as  he  may  deem  necessary  to  his  de- 
fence, so  that  he  be  not  admitted  to  plead  and  demur  to  the 
a  Lavi  of  Ai-  whole,  &c.  ^     It  is  substantially  the  same  as  the  English 
•''•"^  ^-    Stat  of  4  Ann.     Under  it,  the  decisions  have  been,  that 
the  defendant  cannot  plead  non  assumpsit^  or  non  est 
b  I  Chit,  Pi.    /actum  to  the  whole  declaration,  and  a  tender  as  to  part  * 
^^  Also,  it  is  held,  that  nul  tiel  record^  and  nil  debet ^  can- 

«LeC<«*«^'  not  be  pleaded  together. '^  The  defendant,  however,  if 
John.^Cu.  allowed;  with  a  few  exceptions,  to  plead  the  several  dif- 
ch'  %  ^  ferent  pleas  to  the  same  action,  though  they  may  be  con- 
m^  ^  tradictory  and  inconsistent,  as  in  trespass,  not  guilty,  a 
justification,  and  accord  and  satisfaction,  fcc.  Nor  can 
one  plea  be  taken  advanti^  of  to  help  or  vitiate  another ; 
for  in  genera],  every  plea  must  stand  or  fall  by  itself. 
But  when  such  pleas  would  create  unjust  delay,  ii  is  said 
the  Court  will  sometimes  rescind  the  rule  to  plead  double, 
<2ib.$43.  and  compel  the  defendant  to  rely  on  one  ot  his  pleas.  ^. 
But  were  the  doctrine  admitted  in  exienso^  that  a  defend- 
ant may  plead  any  number  of  distinct  pleas,  and  that  each 
is  to  be  treated  as  a  separate  matter  of  defence,  it  is  not 
applicable  to,  or  decisive  of  the  question  before  us.  Here 
lite  plaintiff  has  pleaded  these  judgments  in  bar  of  suits 
brought  on  the  original  securities,  has  tliereby  adopted 
them  into  his  use,  and  lias  derived  a  benefit  itom  them, 
which  he  is  unable,  and  unwilling  to  surrender.  On  the 
ground  of  the  existence  of  theee  judgments,  he  has  defeat- 
ed a  recovery  in  the  former  actions,  and  now  to  permit 
him  to  disavow  their  validity,  would  be  to  enable  him  to 
adopt  and  use,  and  reject  them  alternately,  as  his  con- 
venience might  dictate,  and  exclude  the  merits  of  the  de- 
mand in  whatever  shape  presented. 

The  plaintiff,  however,  insists,  that  his  biU  does  not 
shew  there  is  a  judgment  in  his  favor  in  the  suita  brought 
on  the  notes  in  this  state,  and  the  answer  setting  it  out,  is 
new  matter;  andif  the  plea  of  former  recovery  binds  him, 
the  replication  of  nul  tiel  recordj  binds  the  bank.  It  is 
/bund  the  bill  charges,  that  <<in  die  year  ISi^d,  suits  were 
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(yroughC  by  the  bank  on  seven  of  said  notes  in  the  Circnit  lAjruAmriM^ 

Court  of  Montgomery,  Alabama,  and  that  at  March  term, ' 

1S25,  judgments  were  rendered  in  his  favor;  and  tiiat       ^ 

subsequently,  twelve  suits  were  lMN>ught  on  thejudflmients  Bk. 

rendered  in  Greorgia  on  the  twelve  notes/'  Ice     This  is  <-» 

deemed  a  snffieient  recognition  of  the  judgments,  to  eon* 

stitute  an  acquiescence  in,  and  adoption  of  them,  and  toes* 

top  him   from  denying  their  validity  in  equity.     It  has 

been  adjudged,  that  where  an  injunction  has  been  volun*' 

tarily  dissolved  by  the  plaintiff,  or  having  been  dissolved 

by  an  order  obtained  by  his  agent  or  solicitor,  without  his 

knowledge  or  consent,  but  which  was  afterwards  reeog^ 

nised  and  acted  upon  by  him,  the  injunction  will  not  be 

renewed  upon  his  petition,  without  some  new  and  spe* 

cial  reasons,  which  did  not  exist  when  the  injunction 

■•11  ll  f  1  «_  A  •  *%<•« 


originally  granted  or  dissolved.  «     An  imperfect  right  or  uUfiMgtton 
title,  or  an  invalid  proceeding,  mtiy  be  ratified  and  con-   TjGiibboiif,6 
finned  by  the  ^acquiescence  and  adoption  of  the  p^son  hav^    ^p^^^g^ 
ing  the  light  to  avoid  them,  or  by  his  aoceptance  and  en- 
joyment  of  benefits  under  them.*      An  administrator  ^2H.4tlf.^ 
who  goes  to  trial  upon  a  plea  of  payment,  though  in  good    u.Va2r* 
faith,  and  not  knowing  the  effect  of  a  finding  against  him    i^JBn 
on  that  plea,  on  verdict  against  him,  will  not  be  relieved 
by  being  permitted  to  plead  plene  adminis4rm^iy  although 
he  swear  that  he   had  a   good  defence   up^  this  plea.  «    ^SSS^I' 
The  admissionsof  a  plaintiff,  or  defendant,  will,  *in-genera]^    CoXX  9** 
conclude  none  but  himself,  not  his  co-plaintiff,  or  defendant^ 
unless  they  are  his  partners.  «*     The  principle  that  a  de-  ^-Pj*^* .,  ^ 
fendant  may  plead  several  pleas  in  the  same  suit,  and  hav^   m^vikiet& 
the  benefit  of  each,  separately,   has  not,  it  is  conceived,  a  .och^rnitiioiw 
just  application  to  the  case^  where,  in  a  former  suit,  the   f^ffj^^t  ^ 
party  has  pleaded  a  matter  of  fact,  succeeded  in  that  suit^ 
and  enjoyed  a  benefit  from   it,  and   afterwards  seeks  ta 
avoid  the  same  matter  by  bill.     With  respect  to  the  efleet 
of  the  replication  of  n«/  del  record^  I  am  of  opinion,  equi- 
ty can  deny  these  defendants  nothing  on  that  ground. 
They  profited  nothing  by  it ;  it  was  appropriate  and  ne- 
cessary to  elicit  a  decision  of  the  Court  on  the  effect  of  the 
record;  without  it,  th«y  must  have  withdrawn  the  suits 
and  waived  the  question;  the  decision  was  against  them^ 
and  they  have  proceeded  to  abide  its  consequences. 

It  is  also  objected,  << that  the  answer  sets  up  new  mat- 
ter  in  avoidance  of  the  allegations  in  the  bill;  and  that 
those  matters  should  have  been  proven  on  the  trial;  other- 
wise, all  the  allegations  in  the  bill  may  be  admitted,  Snd 
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4ANUA]iTt83o.  jBt  be  avoided  by  matter  not  responsive  to  the  bUl^  and 
^^-^'V^-^  which  would  necessarily  compel  the  complainant  to  prove 
^^'***'       a  negative.''    I  subscribe  to  the  general  principle,  <<that 
^Loiihritn.  tbeanswer  of  a  defendant  in  Chancery,  is  not  evidence 
,    where  it  asserts  a  right  affirmatively  in  opposition  to  the 
pl'aintifls  demand.     A  case  chiefly  relied  on  in  support  of 
aiWw^        this  objection,  is»  that  of  Beckunthv,   BuUer  etal.^ 
Rep.  234.        There,  the  bill  was  filed  against  Beckwith,  as  •xeeutor  of 
his  father,  praying  a  distribution  of  his  personal  estate, 
and  to  set  aside  a  aeed  made  by  the  testator  to  the  execu* 
tor,  lor  fourteen  slaves,  upon  a  suggestion  of  fraud  in  ob- 
taining it    The  answer  denied  the  fraud,  and  contended 
the  deed  was  but  a  reasonable  provision  for  him,  the  heir 
of  the  family  and  title,  otherwise  unad vanced.    He  further 
alleged  there  was  little  other  estate,  except  a  debt  due  by 
bond,  which  his  father  gave  him  in  his  lifetime,  as  a  com- 
pensation  for  his  having  consented  to  the  sale  of  a  large 
English  estate,  wUoh  would  have  descended  to  him.    The 
Court  recognised  the  geiieral  rule  as  above  stated,  and 
said,  in  such  case  <<the  defendant  is  as  much  bound  to  es* 
tablish  his  answer  by  indifferent  testimony,  as  the  plain* 
tiff  is  to  sustain  his  bill ;  and  that  it  would  be  monstrous, 
if  an  executor,  when  called  upon  to  account,  were  permit- 
ted to  swear  himself  into  a  title  to  a  part  of  his  testatmr's 
*5g«f*  »*     estate:"  and  in  a  much  later  Virginia  decision,  ^  the  same 
^tStm*      1^^  ^^  adopted,  and  a  title  to  i^  estate  affirmatively  aa- 
aerted  by  the  answer,  in  opposition  to  the  plaintiff's  de- 
mand, and  which  had  not  been  advanced  or  charged  in 
the  bill,  was  rejected  for  want  of  other  proo£ 

The  extent  and  application  of  this  rule,  though  supposed 
by  Chancellor  Ken^  in  1816,  to  have  been  well  settled, 
pot  only  in  the  English  jurisprudence,  but  equally  in  our 
own,  has  continued  to  present  difficulties,  and  produce  con- 
if^Mm.  Ch.  flictttf  jdecisioo.  In  the  case  of  Hart  v.  Ten  Eyck,  ^  the 
'^'^  distinguished  Chancellor  alluded  to,  expressed  his  i^pro* 
bation  of  the  rule  as  explained  in  a  case  before  Lord  CSow- 
»er,  as  early  as  1707,  In  the  old  case,  the  bill  had  been 
filed  against  an  executor  for  an  account;  he  answered,  that 
^testatorleftilOO/.  inhis  hands,  and  that  afterWardfl^ 
on  ai  settlement  with  the  testator,  ha  gave  his  bond  for 
»  1000/.  and  the  other  100/.  was  given  him  by  the  testator 
for  his  care  and  trouble.  There  being  no  other  evidence^ 
the  answer  was  put  in  issue;  and  '^t  was  resolved  by  the 
Court,  that  when  an  answer  was  put  in  issue^what  was 
conferaed  and  admitted  by  it,  need  not  be  proved^  but  that 
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the  defendant  miMit  make  out  by  proofs  what  was  inaisted  jaiiVAinr  nm 
.on  by  way  of  aroidaiice;  that  fliere  was  this  distinction  to  ^^-^^"V^^.^ 
be  observed,  that  when  the  defendant  admitted  a  fact,  and       ^^^ 
insisted  on  a  distinct  fact  by  way  of  avoidance,   he  must  Bk.on>ari«; 
prove  it/'  Ace    <<But  if  the  admission  and  avoidance  had   ■.■  1 1   . 
consisted  of  a  sin^e  (act,  as  if  he  had  said  the  testator  had 
given  him  100/*  tiie  whole  must  be  allowed,  unless  dis- 
proved.'* 

And  Chancellor  Kent  remarks,  <<that  the  distinction  in 
die  application  of  the  rule  is  not  between  Courts  of  law 
and  equity,  but  between  pleadings  and  evidence.     If  an 
answer  is  introduced  collaterally,  and  merely  by  way  of 
evidence  in  chancery,  it  ought  to  be  treated  precisely  as 
in  a  Court  of  law.     If  in  a  Court  of  law,  the  plea  confesses 
the  matter  in  demand,  but  avoids  it  by  other  circumstan* 
ces,  tho  noof  of  avoidance  is  incumbent  on  the  defendant; 
that  thj^^me  distinction  had  been  lately  taken  in  the  case 
of  Orra^^nd  v.  Hutehinsonj  before  Lofd  Erskine;*  that  aiSTetey47. 
when  pa^iages  are  read  from  an  answer  which  is  replied 
to,  and  is  not  an  answer  to  a  mere  bill  of  discovery,  they 
are  not  read  as  evidence,  in  the  technical  sense,  but  to 
shew  vfh^X  the  defendant  has  admitted,  and  which  diere« 
fore  need  not  be  proved;  that  the  only  necessary  explana- 
tion acoompanying  the  rule  is,  that  you  must  not  stop 
short  with  a  sentence,  so  as  to  garble  a  single  fact,  but  you 
must  read  the  answer  so  as  to  complete  the  immediate 
subject  to  which  the  defendant  is  answering."    He  also 
refers^  to  the  case  of  Thompson  v.  Lamb^  ^  in  which  bifoteA.9i. 
Lord  £ldon  said,  "he  was  clearly  of  opinion  a  person  •''Veteyssr. 
charged,  cannot  by  his  answer  discharge'  himself;  not  even 
bv  his  examination  before  the  master,  unless  in  this  way; 
ii  the  answer  on  examination  states,  that  upon  a  particular 
day  he  received  a  sum  of  money  and  paid  it  over,  that 
may  discharge  him;  but  if  he  says,  on  a  parti^ar  day  he 
received  a  sum  of  money,  and  upon  a  subsequent  day  he 
paid  it  over,  that  cannot  be  used  in  chancery,  for  it  is  a 
different  transaction."    To  this  I  have  only  to  remark  at 
present,  that  it  appears  to  me  to  be  refinement,  rather  eon- 
traded*     In  the  case  under  review,  of  Hart  v.  Ten  Eyek^ 
the  bill  required  on  account  of  the  administration,  ^tc 
The  defendant  answered  and  exhibited  an  accountf  <o»> 
tainine  charges  both  in  favor  of,  and  against  himself;  on 
the  deoit  side  of  the  account,  some  of  the  items  were  not' 
supported  by  proof,  unless  the  answer  was  evidence.  After 
aa  elaborate  examination  of  the  principli^  the  Chancellor 
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jAjruMiTHMi  tuM  that  tfi«  item  in  the  tdmkiitrator's*  acftotnit^  which 
^^-^''V*'^^  were  withoat  proof  0hoald  be  rejected^  as  new  and  distinct 
^^  matter  set  up  in  avoidance.  This  decree,  howeveri  appears 
Bk-oriMsB.  to  have  been  reversed  on  ttis  point  in  die  Court  of  errors, 
.-.  Imt  this  latter  decision  has  not  been  reported.     It  is  only 

a  Woodcock  deferred  to  in  a  subsequent  case.  «  In  this  latter  case  thie 
T.  Bennet,  sftsie  principle  was  involved.  The  coflsplwnant  daimed 
and^see'iiote  ^^^  benefit  of  articles  of  agreement,  which  the  defendant 
A.  744.  had  in  hts  pt>sBes9ion  and  contended  had  been  rescinded 

by  consent  The  bill  called  him  to  answer  the  laattera 
alleged,  as  to  the  making  the  contract,  how  it  was  dis* 
posed  of,  when,' where,  and  how  the  defendant  got  posses- 
«ipn  of  the  agreement,  and  under  what  pretences.  The 
defendant  answered,  that  by  the  consent  of  all  parties,  the 
articles  were  taken  up  and  rescinded;  the  seals  being  torn 
off  by  the  express  consent  and  agreement,  and  in  the  pees* 
ence  of  the  complainant  This  part  of  the  answer  was 
held  to  be  legal  and  competent  evidence,  because  it  was 
responsive  to  the  1x11,  and  within  the  discovery  aought 
The  cases  may  not  be  strictly  parallel;  the  objection  in  the 
oise  under  consideration  is  perhaps  more  plausible  than  in 
the  one  last  referred  to.  Here,  however,  the  plaintiff 
charges  as  a  material  allegation  in  the  bill,  that  at  March 
term,  1825,  judgments  were  rendered  in  his  £iTor;  uoleas 
this  atlegation  was  intended  to  imply  a  former  recoverv  in 
his  favor  on  the  merits,  and  was  offered  as  matter  in  nar^ 
it  is  difficult  to  deiHe  its  object,  or  it  would  appear  to  be 
nugatoryr  If  it  was  in4ended  as  a  bar  to  the  defendant's 
right  to  prosecute  his  suit  at  law,  and  the  latter  was  reqai* 
f«4  to  make  zxawx  to  the  fact  of  a  former  recovery,  he 
could  Ddt,  injustice  to  himself,  admit  die  f^ct  of  a  recovery 
simply,  without  stating  also  that  the  trial  was  not  on  the 
merits;  and  Its  be  was  required  to  answer  respecting  a  part 
of  the  record,  which  would  he-indefinite  and  unintdligible 
alone,  it  woufal  appear  neces8n*y  that  he  should*  have  de- 
•cribed  the  whole,  at  least  so  much  as  would  shew  the 
legal  effect  of  the  part  charged.  I  think  it  entirely  equal 
to  an  averment  that  be,  the  defendant,  had  received  a  par- 
ticular sum  of  money,  and  paid  it  ov^r  at  the  same  time, 
and  this  expressed  in  the  same  sentence,  which  as  it  is 
shewn,  has  been  adjudged  proof.  The  whole  force  and 
effsct  of  the  judgments  in  question,  are  within  die  scope  of 
the  relief  sought  I  think  it  may  be  assmilated  to  a  case 
in  which  tfie  defendant  is  required  to  answer,  if  he  did  not 
ewe  a  particular  soiq  of  money;  and  the  answer  is,  that  he 
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is  under  contract'  to  pay  that  amount,  but  by  the  terma  of  JANVARTim 
the  agreement  it  is  to  be  paid  in  a  currency  under  par,  or  ^^/^*^ 
that  he^  did  owe  the  sum,  but  has  discharged  the  debt    In  r!"* 

either  of  tliese  supposed  cases,  the  effect  of  the  general  Bk*afDsri«f.- 

admissioti  of  the  charge  cannot  appear,  unless  in  connexion  -* ' 

with  the  expIanatiGrn  in  avoidance.  As  to  the  difficulty  or 
necessity  m  di^nmng  this  part  of  the  answer,  or  the 
temptation  to  falsehood  in  relation  to  it,  the  subject  is 
deemed  peculiarly  favorable  to  the  answer;  it  refers  by 
exhibiting  a  copy  of  the  plea,  to  a  record  in  the  same  Court, 
so  that  the  proof  Was  rendered  equally  acccfssible  to  either 

gBirty,  requiring  only  a  reference  to  thef  records  of  the 
ourtin  which  this  suit  was  tried,  for  conclusive  evidence 
on  the  point    The  principle  is  the  same  in  this  revising 
tribunal,  that  it  was  in  that,  and  if  the  proof  was  sufficient 
there,  it  is  equally  so  here.    I  am  also  inclined  to  regard 
this,  rather  in  the  nature  of  A  bill  for  art  injunction  and 
discovery,  than  for  general  relief;  that  its  legal  effects,  so 
iar  at  can  be  available,  must  be  to  make  the  chancery 
Ancilliary  to  the  law  tribunal,  by  eliciting  facts  within  the 
knowledge  of  the  defendants,  to  be  used  as  evidence  in  the 
latter,     in  this  view  of  the  case,  the  objection  as  to  new 
matter  in  avoidance,  is  at  least  less  appropriate  than  in  a 
case  proper  for  general  relief.     But  another  answer  to  this 
objection  urged  for  the  defendants,  is  not  unworthy  of 
consideration;  it  is,  that  their  answer  has  not  been  legal- 
ly put  in  issue.    It  appears  that  the  cases  referred  to,  in 
which  the  sufficiency  of  the  answers  as  proof  of  the  facts 
stated,  has  been  denied,  have  been  cases  m  which  the  an- 
swers have  been  put  in  issue,  by  whieh  I  underbtandy 
according  to  the  practice  in  England,and  most  of  the  States, 
the   complainant  must  reply;  and  although  replications 
with  us  have  been  dispensed  with  by  statute^  yet  I  think 
the  intention  to  contest  the  facts^  must  in  some  way  be  !n- 
dieated,  and  it  can  be  conveniently  done  according  to  thd 
practice  in  some  of  the  States,  by  setting  the  cause  fbr 
hearing  on  bill,  answer  and  proems. «   This  cause  ap|jears  ^VidcrJoho. 
to  have  been  set  down  for  hearing,  on  motion  of  the  plain-    fgi^^j^Tf^ 
tiff,  on  bill,  answer  and  exhibits,  or  at  least,  without  other 
proof,  or  any  leave  to  take  testimony,  and  immediately 
on  the  dissolution  of  the  injunction.     The  defendants  may 
not  have  sought  time  or  leave  to  take  testimony;  had  they    . 
dona  so,  perhaps  they  could  have  obtained  it,  but  the 
course  adopted  by  the  plaintiff  implied  no  intention  to  put 
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jANUAtti^««o.the  answer  in  issue,  and  unless  that  was  to  be  done^  tfee 
^"^^^^f^^  <lefendants  had  no  inducement  to  require  other  proof. 

y.  In  the  case  of  Leeds  v.  The  Marine  Insurance  Cant-- 

Bk.ofDaden.  pan^y «  it  was  ruhid  that  where  a  cause  is  set  down  for 

hearing  on  the  hill,  answer  and  exhibits^  without  other 

"3^^^**®*^^  pleadings,  the  whole  of  the  answer  must  be  considered  as 
true;  and  notwithstanding  the  difiference  in  the  fiorni  of 
practice,  the  principles  of  relief  must  remain  in  substanoe, 
ihe  same.  Justice  appears  to  require,  that  the  answer 
should  be  admitted  or  contested  before  the  hearing,  aad 
in  time  for  the  defendant  to  procure  any  necessary  proof 
at  command.  I  am  of  opinion,  therefore,  that  this  objec^ 
tion  ought  not  to  prevail.  That  an  anawer  in  Chaneery, 
if  free  from  the  objection  noticed,  is  evidence  for  the  de» 
fendant,  and  must  prevail,  unless  disproved  by  two  wit- 
nesses, or  one  with  corroborating  circumstances,  is  ad- 
mitted to  be  a  well  settled  rule. 

.  It  is  further  argued  on  the  part  of  the  plaintiff,  that  the 
judgments  obtained  in  Georgia,  on  which  the  suits  at  law 
were  brought,  are  Void  for  want  of  jurisdiction  in  the 
Court  there;  and  in  support  of  this  position,  vartoua  au« 
thorities  are  cited;  the  highest  and  most  recent  of  which 
will  be  noticed.  The  position  rei^  on  the  facts  already 
adverted  to,  relative  to  the  plaintiff's  non^-resideoce  in 
that  State;  the  objections  to  the  service  of  process,  &c. 
from  which  it  is  contended,  the  Court  had  no  jurisdiction 
of  his  pepson.  The  questions  presented  are,  what  is  the 
efikct  of  the  judgments  and  how  far  is  it  coB>petent  for 
Chancery  to  interfere  with  the  remedy  soU{^t  at  law 
upon  them? 

It  is  entirely  clear,  that  the  earlier  doctrine  on  this  sub- 
ject has  undergone,  within  the  last  ten  years,  impartant 
changes  in  several  of  the  States,  and  particularly  in  the 
Courts  of  New  York.  The  prineiple  maintained  in  New 
ft >  Cainet  461 .  York,  in  the  case  of  Hitchcock  tr.  Hich  and  •Sikm^^  mtd  in 
several  other  cases,  and  in  other  Courts  near  the  same  time, 
that  a  judgment  rendered  in  another  of  the  United  States 
was  to  DC  considered  in  the  light  of  a  foreign  judgment,  and 
was  ovAy  prima  fctcie  evidence  of  the  demand,  consequent- 
ly that  in  an  action  of  debt  thereon,  the  plea  of  nii  dehtt 
was  good,  or  that  the  action  might  be  in  dssmmpsit,  has 
been  entirely  exploded.  This  has  been  done  mainly  by 
force  of  the  decisions  of  the  supreme  tribunal  of  the  UBioB; 
and  the  different  principle  giving  to  such  judgments,  the 
conclusive  effect  of  record  evidence,  where  the  proceedings 
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have  been  regular,  the  parties  and  subject  matter  within  January  i83o. 
the  jurisdiction  of  the  Court,  and  personal  notice  given,  ^-^^^V^^-^ 
has  been  fully  acquiesced  in  by  several  of  the  Courts,  in-  °^" 

eluding  the  Supreme  Court  of  New  York,  that  had  held  Bk.ofDari<jii» 

the  different  doctrine.     The  same  must  be  done  by  all  — ^ 

other  tribunals,  as  well  from  the  intrinsic  correctness  of 
the  principle,  as  the  controlling  influence  to  which  the 
Supreme  Court  is  entitled  on  this  highly  important  consti- 
tutional question.     In  the  case  of  B&tden  v.  Fitchy  '  the  »  is  Jcho.  R. 
Supreme  Court  of  New  York  held  a  divorce  in  another    ^^* 
State  obtained  by  the  husband,  when  the  wife  resided  out 
of  the  State,  and  had  no  notice  of  ihe  proceedings,  to  be  null 
and  Toid ;  because  the  Court  pronouncing  the  decree  had 
no  lawful  jurisdiction  of  the  case,  when  it  had  none  over 
the  absent  wife.     It  was  considered  to  be  a  judgment  ob- 
tained upon  false  and  fraudulent  suggestions,  and  in  Hano- 
ver  V,  Turner y  *  the  Supreme  Court  of  Ma$sachusets  held   ^Jr  **"'*  ** 
a  divorce  in  another  State  void,  as  having- been  fraudulent- 
ly obtained  by  one  of  their  citizens,  without  a  change  of 
domicil;  and  Judge  K^nt  remarks,  «  "there  is  no  doubt  c  2  Gobi. 91. 
of  the  rule,  that  the  allegation  that  a  foreign  judgment  was 
obtained  by  fraud,  is  admissible,  and  if  true,  it  will  de- 
stroy   its  effect      All  judgments  rendered   any  where 
against  a  party  who  had  no  notice  of  the  proceedings,  are 
rendered  in  violation  of  the  first  principles  of  justice,  and 
are  null  and  void.     All  sentences  obtained  by  collusion 
are  mere  nullities,  and  all  other  Courts  may  examine  into 
facts  upon  which  a  judgment  has  been  obtained  by  fraud; 
and  that  every  party  is  at  liberty  to  shew  that  another 
Court  w^af  imposed  on  by  collusion."    These  rules  and 
regulatioos  have  exclusive  reference  to  judgments  render- 
ed   by    Courts  having    no  jurisdiction   over  either  the 
parties  or  subject  matter;  and  with  reference  to  the  latter 
position,  if  the  learned  judge  intended  to  apply  the  aver- 
ments of  fraud  and  collusion  in  trials  at  law  on  judgments 
rendered  in  a  sister  State,  I  think  he  has  ventured  against 
the  weight  of  authority,  as  will  appear  from  the  further 
examination  of  the  subject     But  as  the  authorities  he  cites 
are  mainly  English,  or  early  American  decisit)ns,  and  are 
found  to  refer  to  foreign  judgments,  perhaps  he  did  not 

In  the  case  of  Andrews  v.  Mmtgomeryy  et  al,  ^  it  Was  d  19  John.  R. 
ruled,  that  a  judgment  fairly  obtained  in  another  State,  is    ^^ 
conclusive  evidence  of  a  debt,  and  that  an  action  of  as- 
sumpsit will  not  lie  on  such  a  judgment    Spencer,  Chief 
Justice^  in  delivering  this  opinion,  remarked  in  reference 
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jANUARY^sso.  to  the  decision  of  the  Supreme  Court  of  the  United  Statej^ 
^  jn  Mills  V,  Duryee^  "that  independent  of  the  considera- 
tion that  a  decision  of  the  Supreme  Court  of  the  United 
Bk.ofi>arieii^  States  was  entitled  t6  the  highest  respect  in  all  cases,  a 

r  decision  upon  provisions  of  the  Constitution  was  emphnti- 

ft7Craiieh,     cally  entitled  to  their  utmost  respect;  that  he  considered 
^^^*  that  Court  as  paramount  when  deciding  on  an  article  of 

the  Constitution,  and  an  act  of  Congress,  passed  under  its 
express  injunction;  and  that  whatever  might  be  his  indivi- 
dual opinion,  he  should  feel  it  his  duty  to  surrender  it  to 
their  controlling  authority;  that  he  must  however  be  per- 
mitted to  say,  th^t  the  opinion  expressed  by  Mr  Justice 
Story  coincided  entirely  with  his  own  private  opinion, 
and  that  he  never  had  believed  the  decision  in  Hitchcock 
V.  Fitch  and  ^ikin  to  be  well  founded,'^  The  case  allu* 
ded  to,  of  Mills  v.  DurytCi  was  on  a  judgment  of  the 
Supreme  Court  of  New  York,  to  which  the  defendant 
pleaded  nil  debet^  which  plea  was  held  bad  on  general 
demurrer. 

It  may  be  here  remarKed,  that  the  Constitution  of  the 
United  States  declares  "that  full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  State*;  and  Congress  may,  by 
general  law,  prescribe  the  manner  in  which  such  acts,  re- 
cords and  proceeding?  shall  be  proved,  and  the  effect 
thereof:"  and  by  the  act  of  1790,  Congress  provided  for 
the  mode  of  auUienticating  the  records  and  judicial  pro- 
ceedings of  the  State  Courts,  and  then  further  declared, 
that  <^the  records  and  judicial  proceedings  authenticated 
as  aforesaid,  shall  have  such  faith  and  credit  given  to 
them  in  every  Court  within  the  United  States,  as  they 
have  by  )aw  or  usase  ip  the  Courts  of  the  State, 
whence  the  said  records  are,  or  shall  be  taken."  Story, 
Justice,  observed,  the  decision  of  the  case  mentioned,  de- 
pended altogether  upon  the  construction  of  the  Constitu- 
tion and  law  of  the  United  States,  as  ^bove  quoted,  <<that 
it  was  argued  that  this  act  provides  9nly  for  the  admis- 
sion pf  such  record?  as  evidence,  but  did  not  declare  the 
effect  of  such  evidence  when  adniitted.  This  argument 
cannot  be  supported.  The  act  declares  that  the  record, 
duly  authenticated,  shall  have  such  faith  and  credit  as  it 
has  in  the  State  Court,  whence  it  is  taken.  If,  in 
such  Court,  it  has  the  faith  and  credit  of  evidence  of  the 
highest  nature,  viz:  record  evidence,  it  must  have  the 
0im^  faith  and  credit  in  every  othep  Court     Congress 
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hsLVBf  therefore  declared  the  effect  of  the  record,  by  de-  ^^^i^i^' 
-ciarine  what  faith  and  credit  shall  be  given  to  it"  ^^i/^ 

In  wis  opinion  it  was  further  remarked,  in  substance,  that  t. 

as  the  defendant  had  full  notice,  no  doubt  the  judgment  Ivas  Bk.of  Dari«n. 
conclusive  in  New  York,  and  must  therefore  be  conclusive  '  '  ■  •  " 
in  other  States;  '^that  whatever  may  be  the  validity  of  the 
plea  of  ntV  debet  after  verdict,  it  could  not  be  sustained  in 
that  case.  The  pleadings  in  an  fiction,  are  governed  by 
the  dignity  of  the  instrument  on  which  it  is  founded.  If 
it  be  a  record  conclusive  between  the  parties,  it  cannot  be 
denied  but  by  the  plea  ofnnl  tiel  record;  and  when  Con* 
gress  gave  the  effect  of  a  record  to  the  judgnient,  it  gave 
all  the  collateral  consequences,"  that  the  proof  by  an  ex- 
emplification of  the  record  is  entirely  equal  to  an  inspec- 
tion by  the  Court,  of  its  own  record.  The  right  of  the 
Court  to  issue  execution,  depends  upon  its  own  powers 
and  organization.  Its  judgments  may  be  complete  and 
perfect,  and  have  full  effect,  independent  of  the  right  to 
issue  execution.  By  a  majority  of  the  Court,  that  judg- 
aient  was  a£Grmed;  and  this  is  to  be  considered  a  leading 
case  on  the  doctrine  most  current  at  present  throughout 
the  United  States. 

The  case  of  Hampton  v.  M^Connelj^  was,  in  all  re-  aS  Wheatoi^ 
spects,  similar  to  that  of  Mills  v.  Duryee.    Chief  Justice    ^'  , 

Marshall  delivered  the  opinion  of  the  Court,  and  said, 
they  could  not  distinii;uish  the  two  cases;  that  the  princi- 
ple decided  by  the  Wmer,  was,  <<that  the  judgment  of  a 
State  Court  should  have  the  same  credit,  validity  and  ef- 
fect, in  every  other  Court  in  the  United  States,  which  it 
had  in  the  State  where  pronounced,  and  that  whatever  * 
pleas  would  be  good  to  a  suit  thereon  in  such  State,  and 
none  others,  could  be  pleaded  in  any  other  Court  in  the 
United  States. 

The  case  otShumway  etah  v.  Stillmanj  *  was  debt  on  a  m  ^^^ 
judgment  from  Massachusetts.  The  defendant  pleaded 
»ecially  to  the  jurisdiction  of  the  Court  of  Massachusetts, 
that  he  had  not  resided  in  that  State;  but  that  he  had  been, 
and  then  was  an  inhabitant  and  resident  of  New  York;  to 
which  there  was  a  ^neral  demurrer.  Sutherland,  Justice, 
in  delivering  the  opmion  of  the  Court,  observed,  *-he  could 
not  entertain  a  doubt  on  the  principle;  that  in  an  action 
on  a  State  judgment,  it  is  competent  for  the  defendant  tt 
shew  by  a  special  plea,  that  the  Court  in  which  the  judg- 
ment was  rendered,  had  no  jurisdiction,  either  of  the  sw« 
j^t  matter,  or  of  the  person;"  and  to  diew  that  the  same 
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jAvvAmTisao.  principle  prevailed  in  Massaehusetts,  he  quoted  the 
^^"^"^^'^^^^  marks  of  Chief  Justice  Parsons,  in  Bissell  v.  BriggSy « 
Y.  that  < ^whenever  a  record  of  a  judgment  of  anj  State  is  pro- 

Bk.tifDarieD.  duced  as  conclusive  evidence,  the  jurisdiction  of  the  Court 
— - — - —  rendering  it,  is  open  to  inquiry.     If  it  should  appear  that 
467.  ***^     ^  the  Court  had  nojurisdiction-ofthe  cause,  no  faith  or  cred- 
it \rhatever  will  be  given  to  the  judgment.''     Against  the 
principle  of  the  plea  in  the  ease  in  rfew  York,  the  Court 
thought  there  was  no  objection.     But  that  it  did  not  state 
enough  to  shew  that  the  Court  which  rendered  the  judg- 
ment had  not  jurisdiction  of  the  person  of  the  defendant 
They  said  *<every  presumption  was  in  favor  of  the  juris- 
diction of  the  Courts  that  the  record  yr^B  prima  facie  evi- 
dence of  it,  and  should  be  held  conclusive,  until  clearly 
and  explicitly  disproved;  that  the  plea  in  that  ease  might 
be  literally  true,  and   yet  the  defendant  may  have  been 
personally  served  with  process,"  &c.  that  an  inhabitant 
of  one  State  may,  without  changing  his  domicil,  go  into 
another;  he  may  there  contract  a  debt  or  commit  a  tort; 
and  while  there,  he  owes  a  temporary  allegiance  to  that 
State,  is  bound  by  its  laws,  and  is  amenable  to  its  Courts; 
that  therefore  the  plea  entirely  failed  in  shewing  the  want 
of  jurisdiction  in  the  Court  which  rendered  the  judg- 
ment 
The  Supreme  Court  of  the   United  States,  as  late  as 
ftlnthD  case  1828,^  ruled,  <«that  when  the  Court  in   which  ajudg- 
^iikiosti       menthas  been  rendered,  had  no  jurisdiction  over  the  sub- 
Peters*  u.  r.  ject  matter  of  the  suit;  or  where  the  judgment  on  which 
Rep.  68$.        gyj^  jjjjj  heen  brought,  is  entirely  void,  this  may  be  plead- 
'  cd  in  bar,  or  may,  in  some  cases,  be  civen  in  evidence, 
under  the  general   issue,  in   an  action  brought  upon  the 
judgment''    And  it  recognised  as  a  general  rule,  ''that 
there  can  be  no  averment  in  pleading  against  the  validity 
of  a  record,  though  there  may  be,  against  its  operation;" 
and  said,  <*it  was  upon  this  ground,  that  no  matter  of  de- 
fence can  be  ^eaded  in  such  case,  to  a  suit  on  a  judgment, 
which  existed  anterior  to  the  judgment;  that  it  was  suffi- 
cient, and  had  become  the  settled  practice  in  declaring, 
only  to  allege  generally,  that  the  plaintiff  by  the  con- 
sideration and  judgment  of  that  Court,  recovered  the  sum 
mentioned  therein;  the  original  cause  of  action  having 
'li^nutt**!  l*'^^^  ^'^  remiudieatum.^'    At  the  same  time, «  it  was 
ai.  T.  Pienol  held,  that  <<where  a  Court  has  jurisdiction,  it  has  a  right 
•'•*•  1^^  to  decide  every  question  which  occurs  in  the  cause;  and 
JSo.    '       *  whether  its  decision  be  correct  or  otherwise,  its  judgment. 
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uAtil  reversed,  is  regu'ded  as  binding  in  every  other '*3^ art  «U9. 
Court     But  if  it  act  wiUiout  authority,  its  judgments  or  "^^-^V^^ 
orders  are  regarded  as  nullities;  they  are  not  voidaUe,  ^^ 

but  sisiply  void;  andfemi  no  bar  to  a  recovery  soudit  in  Bfc.ofl>«ricB. 

disposition  to  them,   even  prior  to  a  reversaL^'    This  is 

deemed  a  sufficient  examination  of  the  doctriiie,  to  ^ew 
the  nature  of  judgments  from  sister  States;  and  from 
which,  among  others,  I  think  the  following  conehisions 
result: 

1.  That  a  record  of  recovery,  shewing  that  a  Court  of 
anoth^  State  has  taken  eogninsAce  of  the  matter,  iaprtfma 
fade  evidence  of  its  having  had  jurisdiction. 

2.  That  ajudgmentof  a&Mnrtof  competent  rarisdiction 
is  valid,  and  binding  in  eveiy  other  Court,  until  reversed, 
or  otherwise  vacated* 

3.  That  a  judgment  or  order  of  a  Court,  having  no 
jurisdiction,  is  a  mere  nullity,  but  the  non-residence  of 
the  defendant  does  not  deprive  the  Court  of  jurisdiction 
where  there  has  been  legal  service  of  process. 

4.  That  a  judgment  of  a  Court  in  one  of  the  States,  ap- 
pearing from  an  exemplification  of  the  record,  certified  in 
due  form,  is  entitled  to  the  same  credit,  validity  and  ef- 
fect in  every  other  Court  of  the  United  States,  that  it  had 
in  the  State  where  it  waspronounced ;  consequently,  if,  in 
such  Court,  it  has  the  faith,  credit  and  efiwct' of  record 
evidence,  it  must  have  the  same  in  every  other  Court. 

5.  That  debt  is  the  only  proper  action  on  a  State  judg* 
ment,  and  nul  tiel  record,  the  only  proper  general  issue 
in  such  action;  but  it  is  not  the  only  proper  plea;  for 
where  the  Court,  in  which  it  was  rendered,  has  not  jurk- 
diction,  or  when  the  judgment  is  otherwise  void,  this  may 
be  pleaded  in  bar,  or  may,  in  some  cases  be  given  in  evK 
dence  tinder  the  general  issue. 

6.  That  there  can  be  no  averment  in  pleading  against 
the  validity  of  a  record,  though  there  may  be  against  its 
operation. 

Then,  according  to  these  principles  of  Chancery,  and 
for  the  reason  that  the  plaintiff  had  notice  of  the  process^ 
wUcfa,  at  least,  is  sufficient,  when  connected  with  the 
Oircumstance  of  his  having  adt^ted  and  ratified  the  recov- 
ery by  pleading  it  in  bar,  and  receiving  the  benefit  of  it  in 
the  fimner  suits,  I  am  ^of  opinion,  equity  can  affi>rd  him 
no  relief  on  the  ground  oi  any  alleged  irregularity  in  the 
judmientor  proceedings  in  the  Court  of  Georgia. 

With  respect  to  any  alleged  compromise  between  the 
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JANUAAT18S0.  Bank  and  William  D.  or  J.  Lucas,  or  payments  made  l)y 
^'^y^^^  William  D.  or  Hunter,  the  bill  only  prays  a  disclosure  of 
^^  the  amoiml:  of  payments  made,  and  of  the  correspondteee 
Ucofnarien.  between  the  Bank  and  J.  Lucafl^  touching  the  compromise 
■■  and  consolidation  of  said  noles.     In  answer  to  which,  ihm 

defendants  make  exhibits,  which  they  say  are  full  dis- 
closures of  those  matters  as  fiur  as  they  are  known  to  ex* 
xst  On  this  point,  it  is  sufficient  to  remark,  if  these  dis- 
closures are  material  to  the  plaintiff  in  error,  as  evidence  at 
law,  he  can  in  future  avail  himself  of  the  full  benefit  of 
them.  It  is  understood,  however,  the  compromise  is  de- 
nied by  the  answer,  and  by  the  correspondence  it  is  proved, 
and  it  is  presumed  the  payments  were  susceptible  of  proof 
by  the  attorney  who  negotiated  the  settlements  and  dis- 
missed the  suits:  if  so.  Chancery  aid  is  unnecessary,  and 
unauthorised ;  if  not,  the  prayer  for  the  discovery  comes  too 
late;  it  ought  to  have  been  sought  pending  the  suits  in 
Georgia. 

But  it  is  contended  by  the  plaintiff,  that  equity  having 
obtained  jurisdiction,  will  retain  the  cause  to  do  justice; 
to  which  it  is  replied,  that  from  the  disclosures  of.  the  an- 
swer, the  plaintiff  could  have  made  his  defence  at  law, 
while  the  cases  were  pending  in  Georgia;  under  such  cir- 
oumstancesf  equity  can  afford  him  no  relief. 

The  doctmhe  is  found  to  be,  that  a  decision  of  a  Court 

of  competent  jurisdiction,  being  res  judicata^  is  condii* 

sive  and  binding  on  ail  other  Courts  of  concurrent  juris- 

aSimpMnT.    diction;  ^  that  relief  will  not  be  granted  for  the  purpose  of 

Jolin^ii.  R.  *  °^^  ^^^^^  *^  ^*^^>  where  the  party  lost  his  opportunity  of 

91.  defence  by  his  own  negligence;  ^  that  where  there  is  neith- 

SDodg^T.      er  accident  nor  mistake,    misrepresentation  nor  fraud, 

f<^°%h.  R-  Chancery  has  no  jurisdiction  to  afford  relief  to  the  party^ 

228.  on  the  ground  that  he  has  lost  his  remedy  at  law,  throorii 

mere  ignorance  of  a  fact,  the  knowledge  of  which  Jni^t 

have  been  obtained  by  due  diligence  and  inquiry,  or  by  • 

M&'"      bUl  Of  discovery.  « 

John.  Ch.  R.       It  is  not  the  province  of  Chancery  to  revise  judgments, 

^^  or  correct    errors  at'  law;  the  jurisdictions    are,   and 

ought  to  remain  separate  and  distinct*     Nor  will  it  relieve 

against  a  judgment  on  the  ground  of  its  being  contrary  tb 

equity,  unless  the  defendant  was  ignorant  of  the  fact  in 

question,  pending  the  suit,  or  it  could  not  be  received  as 

^Fofter  ▼.     a  defence  at  law,  or  unless  without  any  neglect  or  default 

Wiood,  6         on  his  part,  he  was  prevented  by  fraud  or  accident,  or  the 

John.         .  ^^^  ^£.  ^^^  opposite  party,  ifom  availing  himself  of  tb^ 

defence*  ^ 
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Therefore,  it  would   appear  from  the  view  I  have  jaituaey  isao. 
taken  of  the  subject,   that  the  case  presented  by  the  bill,  ^-^^V"^-^ 
answer  and  exhibits,  does  not  authoriiie  a  decree  for  any       Laeat. 
relief;  that  the  circumstances  do  not  create  sufficient  equity  Bk.  of  banes. 

in  favor  of  the  complainant;  that  there  is  no  evidence  of  

fraud,  mistake,  trust  or  accident,  sufficient  to  justify  the 
interposition  of  Chancery,  and  that  if  there  be  any  fatal 
irregularity  in  the  judgments  sued  on,  or  if  any  material 
discovery  of  facts  has  been  obtained  by  this  bill,  the  Court 
of  law,  which  has,  and  first  had  charge  of  the  contest,  is 
the  competent  and  only  proper  tribunal  to  adjudicate  upon 
them.  Oa  the  2d  and  3d  points  relied  on,  it  is  sufficient 
to  add,  that  there  is  not  conceived  to  be  any  material  in- 
sufficiency in  the  answers. 

The  large  anK>unt,  near  $  10,000,  contested  by  this 
bill,  the  variety  and  intrinsic  importance  of  the  princi- 
ples involved,  united  with  the  high  professional  attain- 
ments elicited  by  the  discussion,  have  demanded  of  this 
Court  a  thorough  investigation  of  the  subject;  and  though 
conscious  I  have  been  unable  to  do  it  justice,  yet  the  con- 
clusions to  which  I  have  arrived,  are  the  best  result  of  my 
deliberate  examination,  and  a  due  consideration  of  the 
authorities. 

I  am  therefore  of  opinion,  that  the  decree  of  the  Cir- 
cuit Court,  dismissing  the  bill,  should  be  affirmed,  and  in 
this  result,  the  Court  are  unanimous. 

By  JUDGE  COLLIER.  The  object  of  the  complain- 
ant's bill  is,  professedly,  to  transfer  the  causes  pending  at 
law  against  the  appellant,  to  the  equity  side  of  the  Court 

It  is  no  more  a  bill  for  discovery  than  every  other  bill 
for  relief,  which  calls  upon  the  defendant  to  disclose  by 
his  answer,  facts  and  circumstances  preparatory  to  such  re- 
lief. .  The  bill  alleges  that  the  complainant  is  advised  he 
eannot  make  his  defence  at  law,  because  of  the  judgments 
recovered  against  him;  prays  a  perpetual  injunction,  and 
for  general  relief.  These  features,  it  is  conceived,  deter- 
mine its  character  to  be  that  of  a  bill  for  relief.  Besides, 
it  has  none  of  the  distinguishing  characteristics  of  a  bill 
for  discovery,  technically  so  called.  It  does  not  state 
the  nature  of  the  defence  at  law,  to  enable  the  Court  to 
judge  whether  the  discovery  sought  be  pertinent  or  ma- 
terial to  the  issue.  It  does  not  shew  whether  the  com- 
plainant believes  that  he  will  be  able  to  obtain  a  discov- 
ery of  the  several  matters  charged,  from  the  defendant, 

40 
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JANUARY  1830.  In  soine  of  its  statements,  it  is  what  Lord  Thurlow  called 

^^-^''"V"^*^  2i  fishing  billy  in  dealing  in  vague  and  general  assertions^ 

Lucas.       ^j^j  calling  on   the  defendant  to  answer  them,  without 

Bk.  of Darieih.  shewing  their  relevancy  to  the  defence  at  law.     In  each 

of  these  particulars,  it  is  defective  a»a  bill  for  discovery.  • 

a  1  John.  Ch.  Having  determined  the  character  of  the  bill,  the  first 
Rep.  547.  s  question  that  arises  is>  whether  it  shews  a  title  to  relief 
rUfT'  ^  3  ^"  equity.  In  the  distribution  of  the  subjects  cognizable 
Games*  by  the  laws  of  the  country,  some  pertain  exclusively  to 

SS^m"  ^"  ^®  courts  of  law,  some  concurrently  to  law  and  equity, 
and  others  exclusively  to  equity.  With  regard  to  the 
first,  equity  never  interferes;  as  in  the  ascertainment  of 
damages  for  a  personal  injury.  In  relation  to  the  second, 
either  Court  sometimes  acts;  as  in  matters  of  account;  but 
the  Court  which  first  acquires  jurisdiction,  makes  a  defini- 
tive disposition  of  the  subject;  unless  some  question  shall 
arise  peculiarly  proper  for  the  determination  of  the  *other. 
^he  third  belongs  exclusively  to  equity;  as  all  cases  of 
trust  Equity  interposes  its  aid,  when  the  defence  is  diffi- 
cult or  doubtful  at  law.  This  difficulty  or  doubt  is  not 
understood  as  relating  to  the  proof  alone,  but  to  the  form 
or  nature  of  the  defence  also.  If  it  be  difficult  or  imprac- 
ticable to  procure  the  necessary  proof  to  sustain  the-le- 
^al  defence,  and  the  material  facts  rest  alone  in  the  knowl- 
edge of  the  plaintifi*,  the  defendant  may  elicit  from  him  a 
disclosure,  by  exhibiting  his  bill  in  equity,  in  aid  of 
the  law  forum.  But  when  the  defence  is  full  and  com- 
plete, then  equity  cannot  wrest  from  it  the  decision  of  the 
cause.  The  rules  which  obtain  in  equity  are  fixed  and 
ascertained  with  as  much  certainty  as  those  which 
prevail  at  law;  and  before  a  party  can  legitimately 
invoke  their  assistance,  he  must  bring  himself  within  the 
scope  of  the  principles  on  which  they  are  founded. 
Without  attempting  in  this  place,  to  give  to  these  gene- 
ral propositions  a  particular  application,  I  proceed  to  con- 
sider the  bill  in  its  details,  not  however  in  the  order  in 
which  they  are  presented,  but  as  the  assumed  equity  of 
the  case  may  seem  to  require. 

If  it  be  true  as  alleged  by  the  appellant,  that  he  was  not 
amenable  to  the  bank  in  the  Court  in  Georgia  which 
rendered  the  judgments  against  him,  it  is  competent  for 
him  to  shew  that  fact  in  his  defence  at  law;  and  though 
the  record  may  shew  that  service  of  process  was  regularly 
effected,  the  appellant  cannot  be  thereby  foreclosed  from 
proving  the  reverse  to  have  been  true,  unless  he  had  ap* 
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peared,  and  defended  the  actions  there,  which  he  seems  jakuary  isso. 
not  to  have  done.     The  character  of  judgments  rendered  "^-^^V"^^-^ 
in  a  sister  State,  has  been  frequently  considered  and  adju-        ^"*^" 
dicated  on.     In  Mills  v,  Duryee^  ^  it  was  held   thatnu/  Bk.ofOariea. 

tiel  record  is  the  only  proper  general  issue  in  an  action  of 

debt  upon  such  judgments.     In  that  case  the  fact  of  notice  „  7  cnmch 
was  not  controverted,  and  the  proposition  established  by    431. 
the  Court  seems  to  have  been  predicated  upon  the  ground 
that  the  defendant  was  advised  of  the  proceedings  against 
him;  thereby  authorising  the  inference,  that  if  the  de- 
fendant was  not  amenable  to  the  jurisdiction  of  the  Court 
in  which  the  judgment  was  recovered,  the  judgment  is  not 
evidence  of  a  character  so  dignified  as  to  exempt  it  from 
attack  by  other  pleas.     In   Sorden  v.  Fitchj  *  the  Court  h  15  jgim.  ^ 
say  "to  give  any  binding  effect  to  a  judgment,  it  is  essen-    i^J* 
tial  that  the  Court  should  have  jurisdiction  over  the  person 
and  of  the  subject  matter;  and  a  want  of  jurisdiction  is  a 
matter  that  may  always  be  set  up  against  a  judgment  when 
sought  to  be  enforced,  or  when   any  benefit  is  claimed 
under  it.     The  want  of  jurisdiction  makes  it  utterly  void 
and  unavailable  for  any  purpose.**     In  Andrews  v.  Mont- 
gatneryy^   Chief  Justice  Spencer,  in  delivering  the  opin-  1;  19  John.  R. 
ion  of  the  Court,  says  "that  this  Court  in  Borden  v.  Fitch    i^- 
did  not  believe  that  the  decision  in   Mills  v.  Duryee  was 
intended  to  be  carried  so  far  as  to  preclude  the  party 
against  whom  it  was  rendered,  from  shewing  that  such 
judgment  was  fraudulently  obtained,  or  that  the  Court  had 
not  jurisdiction  over  the  person  of  the  defendant "     With 
these  qualifications,  we  are  bound  by  the  authority  of  that 
case  to  consider  a  judgment  fairly  and  regularly  obtained 
in  another  State,  as  full  and   conclusive  evidence  of  the 
matter  adjudicated.     In  Bissell  v.  BriggSj  *  Chief  Justice  d  9  Mast.  R. 
Parsons  says,  **the  public  acts,  records  and  judicial  pro-   ^^• 
eeedings  contemplated  by  the  constitution  and  laws  ot  the 
United  States,  and  to  which  full  faith  and  credit  are  to  l)e 
given^  are  such  as  were  within  the  jurisdiction  of  the  State 
whence  they  shall  be  taken.     Whenever,  therefore,  a  re- 
cord of  a  judgment  of  any  Court  in  any  State  is  produced 
as  conclusive  evidence,  the  jurisdiction  of  the  Court  ren- 
dering it,  is  open  toinquinr.     If  it  should  appear  that  the 
Court  had  no  Jurisdiction  of  the  cause,  no  faith  or  credil 
whatever  will  be  given  to  the  judgment"      Again,  the 
learned  Judge  says,  <'ifa  Court  of  any  State  should  render 
judgment  against  a  man  not  within  the  State,  nor  bound  bv 
its  laws^  nor  amenable  to  the  jurisdiction  of  its  Courts,  if 
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JANUARY xBso.  that  judgment  should  be  produced  in  any  other  Stat^ 

^'^'"V'"^*^  against  the  defendant,  the  jurisdiction  of  the  Court  might 

Lu^as        ^Q  inquired  into,  and  if  a  want  of  jurisdiction   appeared, 

Bk.ofbarien.  no  credit  would  be  given  to  the  judgment"    These   de- 

-    ,  cisions,  in  the  late   case  of  Shumway  fy  others  v.  Siill- 

ACowen,        man,  *  were  considered   by  the  Supreme  Court  of  New 

2^  Yorky  and  recognised  as  beipg' founded  in  correct  princi- 

»  Ante  p.  124.  P^®*     ^^^  ^^^^  Court  in  Hunt  4*  Condry  v.  May  fields  ^ 

were  of  opinion  that  the  law  is  correctly  liud  down  in  thai 

case. 

But  apart  from  express  authority,  it  would  seem  that 
upon  principle,  it  was  competent  for  a  defendant  to  avoid  a 
judgment  by  shewing  his  non-amenability  to  the  forum 
that  rendered  it;  unless  it  appeared  from  the  record  that 
the  question  of  jurisdiction  had  been  directly  determined 
against  him.  The  principle  on  which  judgments  are  hold- 
en  to  be  conclusive,  is,  that  the  facts  and  recitals  they 
contain,  are  supposed  to  have  been  adjudicated  by  a  Court 
of  adequate  powers;  and  were  they  to  continue  open  to  a 
re-investigation,  there  would  be  no  end  of  litigation. 
This  being  the  reason  why  judgments  as  evidence  are  of  a 
character  so  conclusive,  or  evidence  at  all,  it  follows  that 
they  are  no  evidence  of  matters  which  do  not  appear  to  be 
res  adjuditata,  Cessante  ralione  legis  oessat  ipsa  lex. 
In  my  opinion  then,  the  jurisdiction  of  the  Court  that 
rendered  the  judgments,  is  a  fit  subject  of  inquiry  at  law. 
The  rdief  is  there  ample,  and  consequently  the  assistance 
.  of  equity  cannot  be  given.  If  then  the  judgments  are 
void,  there  can  be  no  resort  to  equity;  and  ii  valid,  the  ap- 
pellent  cannot  then  be  heard,  because  he  shews  no  suffi- 
cient reason  why  he  did  not  defend  before  judgment  The 
want  of  personal  notice  of  the  pendency  of  the  actions^ 
can  avail  nothing,  unless  for  that  cause,  the  judgment  be 
void,  which  I  have  already  said,  can  be  inquired  of  at 
law. 

The  question  as  to  Ihe  conclusi venessof  the  judgmentshav- 
ing  been  disposed  of,  and  this  being  the  ground  assumed 
why  equity  shall  entertain  jurisdiction,  I  might  close  this 
opinion;  but  supposing  such  a  course  to  be  desirable  to  the 
parties,  I  proceed  to  consider  other  points  presented,  and 
^hich  may  arise  in  the  further  progress  of  the  cause. 

Though  there  can  be  but  little  difficulty  in  determining 
what  is  a  disso]utioa>  of  a  partnership  inter  partes^  the 
older  authorities  made  it  somewhat  aj)erplexed  question^ 
as  it  respects  third  persons.    The.  perplexity  is,  however^ 
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reinoTed  by  more  recent  adjudicatioDs,  and  the  queation^NUA&Yisso. 
may  now  be  conaidered  aa  settled.  In  Lansing  v.  Gaine^t  ^'"^^^f"^"^ 
a/.«  Martin  v.  fFialiaUf^  and  Mautott  v.  Howland^^  ^^ 

it  is  held  that  notice  in  the  publie  papers  is  ^ncluaive  Bk.ofDari«&. 
upon  all  persons  who  have  had  no  previous  dealings  with  .;   ■ — 

the  partnership.     But  as  it  respects  those  who  have  had  a2Joliii.  R. 
dealings  with  .the  conoern,  during  the  existence  o(  the   ^^* 
partoership,  actual  notice  must  be  given  to  them,  or  facts  *j^  M'C^rd, 
of  an  equivalent  import  must  be  proved  by  the  outgoing  ^spay'tRep* 
partners,  to  exempt  them  from  liability  on  engagements   353,  ^^ 
entered   into  by  any  of  the  partners  after  dissolution,    John.  ii.  147., 
There  are  several  circumstances  which  would  be  equiva^ 
lent  to  an  actual  notice  from  the  concern;  as  the  reading 
from  a  public  paper  an  advertisement,  by  which  the  world 
were  advised  of  a  dissolution;  yet  the  general  notoriety  of 
the  fact  of  dissolution  is  not  sufficient  where  no  actual  no* 
tice  has  been  given,  and  no  advertisement  publisbed.  ^    ^Peike't 
The  Court  of  King^s  Bench,  in  WHght  et  al.  v  Puh   ^"^P-^- 
Aamj  «  have  recently  decided  that  notice  in  the  JSazefele  '^^^** 
is  notice  to  all  the  world  of  the  dissolution  of  a  partnership^    ^^* 
The  notices  which  I  have  seen  of  this  case,  mention  it  as 
being  so  unsatisfactorily  reported,  as  to  make  it  of  little 
authoritative  value.    The  opinion  of  the  Court  is  sustained 
by  no  argument,  and  explained  by  no  statement  of  facts;  so 
that  it  is  impossible  to  say  whether  or  not  the  action  was 
instituted  by  one  having  no  dealing  with  the  partnership 
during  its  existence.      That  Court  could  not  design  tp 
overrule- the  whole  current  of  its  former  adjudications;  if 
it  had,  it  would  doubtless  have  reviewed  them,  and  en- 
deavored to  shew  that  they  were  not  founded  on  correct 
principles.     I  am  constrained  to   believe,  that  could  the 
facts  of  that  ease  be  known,  it  would  be  found  to  b^  a  suit 
prosecuted  by  one  having  no  transactions  with  the  partr 
nership  anterior  to  its  dissolution,  and  that  the  decision 
should  be  considered^as  settling  the  effect  of  a  newspaper 
notice  as  to  such  persons,  which  before  was  not  well  asr 
certained  by  the  decisions  of  that  Court     What  I  have 
said  may  suffice  to  shew  what  circumstances  are  essential 
to   make  a  dissolution  efiectual    against  all  persons.     I 
now  proceed  to  inquire    whether  the  statements  con- 
tained in  the  appellants  bill  can  be  considered  as  having 
an  equivalent  effect. 

A  change  of  pursuits  cannot  be  held  as  tantamount  to  a 
notice  to  all  mankind,  that  the  appellant  bad  withdrawn 
from  the  firm,  and  revoked  the  authority  of  his  partner 
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JANUARY  1830.  to  pledge  his  responsibility  for  engagements  in  their  joint 

^<^^\^^^^  names.     It  is  not  unusual  for  capitalists  to  adventure 
LucM        ^i^gjj,  funds  in  comihercial  undertakings  where  they  them* 

Bk.ofDarieii.  Selves  lent!  no  personal  agency  to  promote  their  success. 

And  it  is  frequent  among  mercantile  gentlemen   to  lend 

their  names  to  their  friends  (when  they  have  no  bene* 
ficial  interest)  that  the  friend  may  obtain  a  more  extensive 
credit,  and  he  whose  name  is  thus  lent,  is  bound  to  com- 
ply with  the  engagements  of  his  friend,  made  in  their 
i'oint  names,  with  respect  to  those  who  have  no  notice  of 
lis  want  of  interest 

Nor  can  a  change  of  residence  be  held  to  (iimish  satis- 
factory proof  of  the  dissolution  of  a  partnership.  It  may 
be  thought  promotive  of  the  interest  of  their  concern,  that 
the  partners  should  live  in  different  places,  and  it  is  by 
no  means  unfrequent  for  them  to  be  concerned  in  mercan- 
tile houses  in  different  countries  at  the  same  time.  To 
hold  these  circumstances,  (equivocal  at  best,)  on  which 
the  appellant  seems  to  rely  as  evidencing  a  dissolution, 
to  have  that  effect,  would  be  to  disregard  the  rules  of  law 
upon  this  subject,  and  it  would  be  difficult,  if  not  impossi- 
ble to  say  upon  what  principles  such  a  decision  was  sus- 
tained. 

It  is  insisted  by  .the  counsel  for  the  appellant,  that 
though  there  may  have  been  no  sufficient  notice  of  a  dis- 
solution as  to  persons  in  fieri  when  it  is  said  to  have  taken 
place,  yet,  that  notice  in  a  public  paper  was  not  necessary 
to  prevent  a  recovery  by  the  bank  of  Darien;  because  it 
had  no  leeal  existence  at  that  time.     I  cannot  compre- 
hend the  force  of  this  argument,  and  the  most  mature  de- 
Kberation  convinces  me  that  it  is  not  sustainable.     With 
equal  jtistice  might  it  be  said  that  notice  of  dissolution 
was  not  necessary  with  respect  to  those  who  migrated  to 
Georgia  subsequent  thereto,  or  to  infants  who  after  that 
event  had  attained  the  age  of  legal  discretion;  this,  I  ap- 
prehend would  not  be  contended  for.    The  principle  of 
the  rule  which  requires  notice,  actual  or  constructive,  be- 
ing general  in  its  application,  the  rule  itself  must  operate 
'  co-extensively.     The  appellant  does  not  allege  a  notiee  to 
the  bank  of  Darien,  of  the  dissolution  of  the  firm  of  J.  k 
W.  Lucas,  and  the  circumstances  examined  are   not,  in 
my  judgment,  any  notice  of  that  fact. 

Upon  the  hypothesis  that  as  it  respects  that  corporatioii, 
the  partnership  is  still  continuing.  I  will  now  consider 
whether  a  partner  has  any  authority  as  such,  to  acknowl- 
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eclge  service  of  process  in  the  name  of  the  partnerships  or  januartism. 
whether  he  has  the  right  to  delegate  that  power  to  an  at-  ^^'^^V"^-' 
torney  appointed  by  him.     The  course  pursued   in  Eng-        ^"*** 
land,  where  service  could  not  be  effected   on  all  the  part-  Bk.ofDariea. 

ners,  by  reason  of  the  non-residence  of  any  of  them,  was  to  

outlaw  those  who  were  not  served,  or  distrain  the  joint 
effectain  that  country.    The  partner  who  was  served, 
might,  however,  if  he  thought  proper,  enter  an  appearance 
for  those  who  were  not  served,  and  his  act  would  be  bind- 
ing upon  them.  «    In  Taylor  v.  Coryell  §•  Co.  *  recently  «  N^dioii, 
determined  in  the  Supreme  Court  of  Pennsylvania,  Judge    yriee^^,  iL 
Duncan,  in  delivering  the  opinion  of  the  Court,  says  < 'it  was    DeTenyhovfle 
formerly  considered  in  our  Courts  by  very  eminent  Judges,    Jf^^  26^°b. 
that  one  partner  could  not  enter  an  appearance  for  another  k  gow  on 
to  an  action. «      But  this  is  not  the  law  at  the  present  day,    Partnewhifv 
and  it  would  be  most  inconvenient  if  it  were."      The    4^    **' 
learned  Judge  says  again,  <'it  is  now  held  that  in  an  action 
against  several  partners,  one  may  enter  an  appearance  ^^^^^A^ 
for  the  others;  which   may  in  its  consequences  lead  to  a    33L'\Dicta' 
judgment  against  all;  ^  and  it  is  certainly  most  reasonable,    ^,^^^^f^  ^ 
convenient  and  consistent  with  the  general  authority  of  ticet.* 
partners.'^     I  understand  the  authority  of  one  partner  to 
appear  for  his  co-partner,  to  be  well  ascertained  by  judicial  «*  ^•'"■o"  ^• 
decision ;  though  it  must  be  contended  that  there  is  some    it^ios^^dic- ' 
opposing  authority;  and  it  seems  to  me,  that  the  principle    turn  of  Dam- 
which  sustains  this  rule,  applies  with  equal  force  to  the    nicnt!"an?"" 
acceptance  of  service  of  process.     The  entry  of  an  appear-    Gow,  in  his 
ance  where  there  has   been  no  service,  is  an  act  more    ^p5[jJ2«i.** 
binding  in  its  character,  and  in  fact  includes  the  service  of   ■^ip*  *^  lay^ 
process.     Every  decision,  therefore,  which  maintains  the 
authority  in  the  one  case  is  conclusive  as  to  its  existence 
in  the  other.     If  service  is  accepted,  judgment  may  still 
go  by  default,  and  the  defendant  may  avail  himself  of  le- 
gal exceptions  which  would  be  aided  by  an  appearance. 
Hence  I  have  no  difficulty  in  attaining  the  conclusion  that 
one  partner  may  acknowledge  service  of  process  for  the 
firm. 

The  right  of  one  partner  to  appoint  an  agent  to  conduct 
the  business  of  the  concern,  results  unquestionably  from 
the  genuine  authority  of  partners.  Tillier  v.  White- 
head. <  And  the  acts  of  such  agent  within  the  scope  of  «  1  Dall.  S69. 
the  power  given,  will  be  as  obligatory  on  the  firm  as  if 
done  by  him  who  gave  the  authority.  It  follows  from 
this  proposition,  that  the  acknowledgment  of  service  of 


down  the 
law. 
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JANUARY  1890.  pfocess  by  T.  H.  Kenan  in  the  name  of  J.  ti  W.  Luca^y 
^^-^^V"^^  under  an  authority  from  John  Lucas/ is  effectual. 

LncM  ^g  an  exception  to  the   general  authority  of  partners, 

Bk.ofDarien.  it  is  a  correct  proposition  that  even   in   the  course  of 

their  commercial  dealings,  one   partner  cannot  pledge 

the  responsibility  of  the  firm  to  a  compliance  with  en- 
gagements entered  into  in  the  partnership  name  by  writ- 
ing under  seal.  This  exception  is  founded  upon  techni- 
cal reasons,  and  on  the  general  policy  of  the  law.  Such 
power,  it  is  said,  would  have  a  most  mischievious  tend»i«> 
cy,  as  it  would  enable  a  partner  to  give  to  a  favourite  cred- 
itor, a  security  on  the  real  estate  of  his  co-partner,  and  for 
the  additional  reason  that  the  consideration  of  specialties 
is  not  open  to  inquiry  in  a  Court  of  law.  The  latter 
reason  does  not  obtain  in  this  country  to  the  full  extent. 
In  actions  founded  on  bonds,  it  is^  competent  for  the  de- 
fendant to  impeach  their  consideration  by  special  plea.  • 
«J«J«  •M*-  If  the  question  can  here  be  considered  res  integra^  and  a 
^  '  fit  case  was  presented,  I  should  be  inclined  to  modify  the 
exception,  that  it  might  conform  to  the  reasoning  on  which 
it  is  founded. 

The  question  presents  itself:  does  the  power  of  attorney 
made  by  John  Lucas  under  his  seal  in  the  name  of  J. 
&  W.  Lucas  to  Tomlinson  Fort,  to  make  or  indorse 
notes  in  their  names,  come  within  the  principle  of 
this  exception.  I  frankly  acknowledge  that  on  this  point 
I  have  had  more  difficulty  in  attaining  a  satisfactory  con- 
clusion than  on  any  other  ieature  in  the  cause.  The  first 
inclination  of  my  mind  was,  that  the  objection  did  not 
avoid  the  notes  made  under  the  power,  as  to  the  appellant; 
and  that  inclination  has  not  been  removed  by  more  ma- 
ture reflection.  Though  the  power  be  void  as  to  the  ap- 
pellant, it  does  not  necessarily  follow  that  every  thing 
done  under  its  authority  is  also  void,  if  it  be  valid  against 
John  Lucas  who  sealed  it.  Such  a  conclusion  would  sup- 
pose that  a  partner  in  giving  an  authority  to  do  any  actm 
the  partnership  name,  must  employ  the  name  of  his  c^ 
partner.  This  is  not  the  law.  It  is  competent  for  him  to 
give  an  authority  to  transact  business  for  the  firm  withoot 
using  the  firm  name.  If  then  the  power  of  attorney  to 
Fort  be  avoided  as  it  respects  its  execution  by  the  appel- 
lant, it  is  still  obligatory  upon  John  Lucas,  and  must  be 
considered  as  an  authority  from  him  to  make  and  indorse 
notes  in  the  name  of  J.  &  W.  Lucas.  The  use  of  a  seal 
does  not  forestall  the  appellant  in  any  legal  defence  to  the 
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notes,  or  in  any  degree  enhance  their  dignity  as  securities  ^^2i8>?^iw 
for  money;  they  cannot  be  any  thing  else  than  promis-       |^^^^ 
sory  notes,  and  open  to  any  available  exception  mat  may  v. 

be  urged  against  that  species  of  security.  Bk-ofDirieii. 

The  proposition  that  a  partner  cannot  bind  his  copart^  

ner  by  seal,  cannot  be  carried  to  every  supposttble  case  in 

which  a  seal  is  used.     In  Salmon  v.  Davisy «  it  is  held  ^7^^°"^' 

that  a  partner  may,  by  writing  under  seal,  release  a  debt 

due  to  the  partnership.     The  principle  of  that  decision  is^ 

that  the  discharge  would  be  equally  valid  without  the 

use  of  a  seal.     In  Buchanan  v.  Curry  ^  *  it  is  to  the  same  hi^StAamlTff. 

efiect     And  as  the  power  under  seat  does  not  give  a 

right  to  do  an  act  of  a  character  more  obligatory  than  it 

would,  if  divested  of  that  solemnity,  the  cases  just  re- 

fenred  to,  are  in  point  in  principle.  «  rl9Joha.587. 

It  is  argued  by  the  appellant  that  as  John  Lucas,  who 
was  a  director  of  the  branch  bank  at  Milled geville,  was 
advised  of  the  dissolution  of  the  partnership  of  J.  &  W. 
Lucas,  the  bank  itself  had  constructive  notice  of  that  fact 
I  am  unprepared  to  accord  to  this  argument  any  weight 
It  is  unreasonable  to  suppose  that  he  made  any  disclosure 
to  the  directory  which  would  have  rendered  his  applica* 
tions  for  discounts  unavailing.  Besides,  to  gfve  the  argu* 
ment  any  degree  of  plausibility,  we  must  suppose  that  as 
a  director,  he  passed  upon  his  own  applications;  natural 
justice,  sustained  by  that  delicacy  common  to  the  human 
family,  forbids  such  an  idea.  With  regard  to  his  solicita- 
tions for  loans,  his  attitude  in  relation  to  the  bank  was 
changed,  he  was  a  borrower  and  not  a  lender,  and  as 
he  Tvas  passive,  it  was  unreasonable  that  the  directors 
who  gave  him  accommodation  should  be  affected  by  a 
constructive  notice  of  any  fact  which  he  individually  pos- 


If  an  agent  acquire  a  knowledge  of  a  fact  while  not  in 
the  discharge  of  his  duties  as  such,  but  when  engaged  in 
other  business,  his  principal  cannot  be  presumed  to  have 
that  1cnowlcdge;<*and  were  it  otherwise,  the  doctrine  ^ib'sge'So.' 
wonld  be  mischievous,  for  then  it  would  be  most  dan-  SAtk.  348/ 
gerous  to  employ  counsel  of  the  most  practice  and  greatest 
eminence.  Let  this  exception  be  applied.  Did  John^ 
Lucas  learn  the  dissolution  of  the  partnership  of  J.  &  W. 
Lucas  as  a  director  of  the  branch  bank?  If  their  connec- 
tion was  really  dissolved,  he  became  apprized  of  it  in  his 
individual  capacity;  consequently  his  principal  did  not 
become  affected  by  notice  to  him. 

41 
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JANUARY i«3o.     Again*,  so  far  as  I  have  been  able  to  gather  from  author^ 
^^'^^'^^^^^^  ity  the  reason  of  presumptive  notice,  I  am  of  opinion  that 
^^^^        it  J8  never  implied  where  he  who  had  actual   notice,  had 
Bk.  of Darien.  no  right  to  act  in  regard  to  the  subject  to  which  it  re- 
lates.  ^      If  in  this  idea  I  be  correct,  it  follows  that  a  no- 
tice of  the  dissolution  of  the  firm  to  any  nitmbcr  of  the 
aPalcy  onA-  directors,  less  than  a  majority  of  those  acting,  would  not 
gcflcy,  203.     j^flgct  the  bank;  because  a  minority  could  not  controul  its 
operations.      This  argument  does  not  conflict  with  the 
rule  that  a  notice  to  one  partner  is  ^  notice  to  the  part- 
nership,  for  the  reason  that  each  of  the  partners  may 
conduct  the  partnership  business  without  the  positive  con- 
sent of  the  others,  but  the  reason  of  the  rule  in  that  case 
does  not  apply  to   a  corporation  aggregate,  as  is  obvious 
from  the  dissimilarity  of  the  relationship  of  the  individual 
corporators. 

As  another  ground  for  the  interposition  of  equity,  the 
appellant  insists  upon  the  payments  made  by  William  D. 
Lucas,  and  his  release  from  further  liability  on  the  notes 
to  which  he  is  a  party.  It  does  not  appear  from  the  bill 
whether  the  payments  were  made  before  or  after  the  re- 
covery of  the  judgments  by  the  Bank  against  J.  &  W. 
Lucas;  and  •  if  previous,  whether  the  appellant  has  not 
been  allowed  credit  therefor.  If  they  were  made  since,  he 
may  plead  them,  and  be  allowed  all  benefit  at  law.  If  he 
cannot  shew  the  fact  of  payments,  and  the  amount  paid,  by 
legal  testimony,  he  can  compel  a  discovery  from  the  bank, 
in  aid  of  the  trial  at  law.  In  respect  to  the  release,  this 
cannot  prejudice  the  appellant's  rights.  Thougli  WiUiain 
D.  Lucas  appears  to  be  the  maker  of  some  of  the  notes, 
and  an  indorser  on  others  prior  to  the  appellant,  yet  the 
appellant  alleges  that  the  proceeds  were  received  by  John 
Lucas.  Thus  it  appears  that  the  name  of  William  D.  Lucafr 
tVas  lent  to  J.  &  W.  Lucas,  to  enable  them  to  draw  money 
from  the  Bank;  and  he  could  not  be  liable  to  them  as  the 
maker  or  prior  indorser  of  some  of  the  notes,  because  there 
would  be  wanting  a  consideration  to  support  a  proviae. 
The  release,  therefore,  of  W.  D.  Lucas,  does  not  entitle 
the  appellant  to  a  hearing  in  equity. 

What  I  have  said  in  regard  to  the  payments  by  W.  D. 

Lucas,  is  applicable  to  the  payments  by  A.  R.  S.  Hunter. 

The  judgments  cannot  be  avoided  in  equity  as  to  the  ap* 

pellant  because  they  were  taken  against  J.  &  W.  Lucas^ 

after  the  death  of  John  Lucas.     The  objection,  if  it  he 
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Available,  is  too  technical  for  equity  to  notice;  but  should  January isso. 
be  pursued  in  the  Court  that  rendered  the  judgments.      ^""^^^^^^^ 

With  respect  to  the  arrangement  between  the  branch         ^^' 
bank  and  J.  Lucas,  for  an  extension  of  the  time  of  pay-  Bk.ofDarieo. 
ment  of  the  notes  described  in  the  appellant's  bill,  and  the       ■ 
giving  of  a  ilew  note  for  the  aggregate  amount,  that  cir- 
cumstance cannot  in  my  judgment  warrant  the  interference 
of  equity.     If  the  Court  in  Georgia  had  jurisdiction  of  the 
person  of  the  appellant,  the  judgments  are  valid,  and  I 
have  already  shewn  that  in  my  opinion  it  was  competent 
for  his  co-partner  to  give  it,  though  he  may  not  have  had 
actual  notice  of  the  pendency  of  the  suits,  yet  he  must 
nevertheless  be  bound  by  the  judgments  as  having  a  con- 
structive  notice   through  the  agent  of  J.  &  W.  Lucas, 
or  his  pajtner  John  Lucas,  who  pro  re  nala  was  his 
agent;  and  could  it  have  availed  the  appellant,  he  should  ^ 

have  shewn  on  the  trial  in  Georgia,  that  a  new  note  was 
^iven.  Besides  it  would  not  be  compatible  with  the 
principles  of  equity  to  give  the  appellant  a  hearing  for 
this  cause,  unless  he  first  pays,  or  shews  a  readiness  to  pay 
the  consolidated  note.  If  it  be  outstanding,  he  csinprima 
Jaoie  sustain  no  injury.  The  Court  will  presume  the  , 
common  law  to  prevail  in  Georgia,  and  consequently, 
that  the  bank  cannot  make  any  transfer  which  will  preju- 
dice the  legal  rights  of  the  appellant.  But  if  the  appellant 
deemed  it  necessary  for  his  indemnity^  he  could  obtain  a 
decree  to  have  the  note  delivered  up  to  be  cancelled,  and 
perhaps  under  some  circumstances  equity  might  injoin  a 
judgment  until  this  was  done,  but  that  Court  would  never 
arrest  a.  trial  at  law  for  this  cause.  If  the  judgments  are 
void,  the  appellant  cannot  be  heard  in  equity  as  already 
shewn,  because  the  defence  is  properly  at  law. 

Having  examined  the  material  points  presented  by  tlie 
bill,  I  proceed  to  consider  several  propositions  which  Were 
laid  down  in  argument 

It  is  insisted  by  the  counsel  for  the  appellant,  that  as  the 
appellee  has  submitted  to  answer  the  appellant's  bill,  the 
answer  should  fully  respond  to  its  allegations.  This  is 
doubtless  a  good  general  rule,  but  subject  to  many  excep- 
tions; thus  if  a  bill  was  exhibited  alleging  an  equitable 
tide  in  the  complainant,  and  praying  a  discovery  of  profits, 
if  in  his  answer  the  defendant  was  to  deny  the  title,  he 
need  not  answer  as  to  the  profits,  or  if  to  a  bill  charging 
a  partnership  and  asking  a  discovery  of  accounts,  the  de* 
fendant  was  to  deny  the  partnership,  he  need  not  disclose 
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JANUARY  1830.  the  statc  of  accounts;  were  it  otberwise,  the  wealth  aii4 

^■^^^^^^  dealing  of  every  commercial  house  in  the  coantry  eould  \m 

Y.  ascertained.    So  I  understand  if  a  bill  wants  equity,  an  ex- 

Bk.ofDariea.  ception  to  the  answer  for  insufficiency,   would   not  be 

■  jpJlowed  to  Miy  answer  that  the  defendant  might  make.    In 

determining  upon  the  sufficiency  of  an  answer,  the  Court 

must  be  guided  by  the  equity  of  the  bill,  and  not  by  its 

£Drmal  allegations.     Why  to  such  a  bill  require  a  fuU  an* 

swer?     Sudi  a  requisition  would  be  inefieetual,  and  one 

from  which  no  heneGt  could  result  to  the  complainant,  as 

the  Court  eould  not  render  a  decree  in  his  favor.     This 

rule  has  been  so  fully  considered  in  New  York,  that  without 

^marking  further  upon  it,  I  refer  to  the  cases  cited  to 

r!^?4JoS!  '•^^"^^'^  ^®  view  whidi  I  have  taken.  • 
Ch.  R.  S05,^      With  respect  to  the  plea  of  <<former  recovery/'  pleaded 
SjcirioBi***    ^  ^®  actions  brought  on  the  notes  in  Mon^mery,  it 
Uiere  review-  cannot  have  any  iniuence  upon  the^lefence  now  attempted 
Chancellor     ^  ^^  made  to  the  actions  upon  the  judgments.    That  plea 
only  tendered  an  issue  i^n  tJie  fact  ef  the  recovery,  and 
^ot  its  legality;   the  apparent   regularity  of  the  judge- 
ments, and  nothing  more.     The  replication  to  that  plea 
was  ntU  tiel  recor^^  which  limited  the  inquiry  of  the  Court 
to  the  disclosures  made  by  the  record.    If  a  plea  in  one 
cause  be  evidence  in  another  between  the  same  parties  as 
an  admission  of  a  fact,  a  question  which  need  not  here  be 
determined,  it  can  only  be  taken  as  proof  of  die  ext^kt  of  its 
allegations,  or  of  the  legitimate  inferences  tiierefrom.     It 
does  not  neeessarilv  foflow,  that  because  judgments  were 
recovered  by  the  bank  of  Darien,  against  the  appelant, 
that  ther^ore,  the  appellant  was  amenable  to  the  jaris- 
diction  of  the  Court  that  rendered  the  judgments.     On  tbe 
issue  of  nul  iiel  recordy  nothing  need  or  can  be  infened^ 
but  what  the  record  discloses. 

It  is  insisted  by  the  counsel  for  the  appellee,  that  the  de* 
cree  of  the  Court  below  should  be  affirmed,  because  the 
bank  is  not  made  a  party  to  the  suit.  The  bill  reeites  the 
pendency  of  the  suit  at  kw  in  favor  of  the  bank  of  Dariea 
•gainst  the  appellant,  and  prays  tfiat  the  bank  may  be  in- 
joined  from  its  fuitiier  prosecution,  and  that  a  subpcena  ad 
respondendum  may  issue  to  the  Imnch.  It  is  a  rule  wefl 
ascertained,  that  none  are  defendants,  but  they  againit 
>  1  P.  y(^mB.    whom  process  is  prayed.  ^     This  is  certainly  a  convenient 

^  Ri^^sM5   "^'^'  ^^  ^^  seems  to  me  the  only  safe  one  by  which,  ift 

^'     *  many  cases,  it  can  be  determined  who  are  defendants. 

The  <^ct  to  imgulate  proceedings  in  chancery  suita^" 
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l8t  January^  1803,  it  is  conceived,  has  no  influence  upon  iamvam 
the  question.  The  firot  section  of  that  act  reqoires  the  *^  ^^ 
elerk  to  issue  a  sahpoena,  with  a  copy  of  the  bill,  to  the  '"^ 
defendant,  without  Uirnidiing  any  data  by  which  we  can  Bk.tiDmdu& 

know  who  is  the  defendant,  leaving  that  to  be  determined  

as  before. 

It  is  a  general  rule  thataU  persons  interested,  should  be 
made  parties  to  a  suit  in  chancery.  This  is,  however,  said 
to  be  a  rule  adopted  for  convenience,  and  may  be  dispens- 
ed with  when  extiemely  difficult  or  inconvenient  to  be 
adhered  to.  The  principle  upon  which  it  is  founded,  is 
the  solicitude  of  that  tribunal  to  prevent  litigation;  by 
making  its  decrees  operate  efficiently  upon  all  whose  in* 
lerests  are  involved,  which  can  only  be  done  by  bringing  ' 

them  directly  before  the  Court,  that  they  may  have  an 
opportunity  of  defending  their  rights.  The  difficulty  or 
inconvenience  of  making  one  a  party,  must  be  suggested 
by  the  bill,  that  it  may  be  inquired  into.  In  this  case 
We  are  not  informed  why  the  bank  of  Darien  was  not 
made  a  defendant  According  to  the  English  practice, 
a  locality  beyond  the  jurisdicticm  of  the  Court  would, 
in  some  instances,  be  a  sufficient  reason  for  not  making 
a  person  in  interest  a  party  to  the  bill.  But  in  this 
case  the  appellant  cannot  claim  the  benefit  of  this  ex- 
ception. Where  is  the  greater  difficulty  in  eliciting 
from  the  bank  an  answer  to  his  bill,  than  from  one  of  its 
branches?  lioth  are  located  within  the  limits  of  another 
sovereignty,  so  that  process  of  subpoena  could  not  be  exe^ 
cuted  on  their  officers.  The  same  course  must  have  been 
taken  to  have  obtained  the  answer  of  either,  and  eonse* 
quently,  the  argumoit  of  difficulty  or  inconvenience  has  no 
just  foundation.  ^ 

Without  further  considering  exceptions  to  the  general  > 

rule,  i  am  of  opinion  that  the  rule  itself  may  be  so  parti* 
cularized  as  to  become  universal  in  its  application.  By  re* 
quiring  all  persons  interested  in  the  matter  involved  in  the- 
issue,  and  necessarily  to  be  afiected  by  the  decree,  to  be 
brought  before  the  Court,  the  rights  of  all  parties  could  be 
adjusted,  and  a  complete  definitive  decree  made  upon  the 
matters  in  question.  Let  us  inquire  whether  the  rule  as 
thus  particularized,  embraces  the  case  we  are  conaideringf 
The  bank  of  Darien  is  the  plaintiff  at  law,  and  the  bill  of 
the  appellant  is  exhibited  with  the  view  of  defending  him* 
self  against  its  actions:  the  bank  then  is  an  essential  party^ 
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jAKUAmTusA.  and  direct  ly  interested  in  the  issue.     In  bet,  no  efficient 

^^^^^'^^^^  decree  can  be  rendered  without  affecting  its  rights.     If  the 

Y.  Court  were  to  proceed  to  decree  in  favor  of  the  appellant 

Bk-ofDariitt.  upon  the  csse  presented,  the  decree  could  be  no  evidence 

against  the  bank,  for  the  palpable  reison  that  it  has  had  no 

opportunity  of  being  heard. 

In  my  judgment,  the  branch  bank  could  in  no  event,  be 
made  a  defendant  as  such,  though  no  discovery  could  be 
had  from  the  parent  institution,  unless  it  was  incorporated; 
it  does  not  i^pear  firom  the  bill  that  it  was  a  corporation, 
but  it  would  rather  seem  that  it  was  an  office  of  discount 
and  deposite,  established  by  the  bank  under  the  authority 
of  its  charter,  for  the  purpose  of  extending  and  facilitating 
its  operations.  This  supposition  is  strengthened  from  the 
circumstance,  that  the  notes  olJ.  &  W.  Ijucas  were  sued 
on  in  the  name  of  the  bank,  and  before  the  officers  of  the 
branch  could,  have  been  rfiadc  parties,  the  appellant 
should  have  shewn  that  it  was  necessary,  in  order  to  an 
adjustment  of  his  rights.  No  necessity  appears  from  the 
record,  it  may  therefore  be  fairly  presumed  that  the  bank 
itself  was  the  only  essential  party,  and  that  the  books  and 
papers  of  its  branch  were  subject  to  its  elimination  and 
control. 

Although  an  essential  party  were  not  before  the  Court, 
if  the  equity  of  the  case  was  with  die  appellant,  a  dismissal 
of  the  bill  generally,  would  not  be  the  proper  decree. 
The  Couit  would    decree  that  the  bill  stand  over  for 
^ili^uLfi    P*"^^  or haire  dismissed  it  without  prejudice.  « 
and  221.  Many  points  were  raised  in  argument,  on  which  the 

2  Atk.  51-510  ulterior  progress  of  the  cause  at  law  cannot  require  an  ex* 
iJohnuCh.  pression  of  opinion.  Others  are  dependant  upon  those 
R.  437  4&  349.  considered,  and  fully  answered  by  the  view  taken  of  them. 
Icran^^  I  have  expressed  an  opinion  upon  some  topics  which  I 
1  Peters'  u.  might  havc  forborne  to  notice,  but  as  they  were  discussed, 
12  Wheatoo  '^^  ^'^  presented  by  the  record,  I  deemed  it  proper  to  ex- 
193.  amine  them  with  a  view  to  settle  the  rules  of  practice  upon 

the  points  they  embrace;  I  have  been  more  elaborate 
than  I  could  have  wished,  but  as  the  case  is  in  many  res- 
pects res  Integra  in  this.  Court,  it  is  proper  that  argument 
and  illustration  should  be  employed  that  it  mav  appear  by 
What  reasoning  my  opinion  is  sustained,  and  that  a  test 
may,  to  some  extent,  be  afforded  for  die  ascertainment  of 
its  legal  correctness.  It  remains  only  to  declare  that  in 
my  opinion,  the  decree  of  the  Court  below  should  be 
affirmed  with  cost8» 
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By  JUDGE  PERRY.  The  decree  of  dismimd  is  takva&tisso. 
assiened  for  error,  and  this  brings  the  whole  equity  of 
the  bill  to  the  consideration  of  the  Courts  and  from  the 
best  examination  that  I  have  been  enabled  to  giye  it,  I  can-  B!k.oiDuwn. 
not  perceive  any  sufficient  ground  for  retaining  the  bill.  ■ 

This  bill  seeks  to  transfer  the  jurisdiction  of  uie  suit  at 
law  to  this  Court,  and  to  have  the  case  finally  decided 
here,  and  the  suit  at  law  perpetually  injoined.     The  first 
question  which  arises  is,  whether  the  bill  shews  a  right 
or  title  to  relief  in  this  Court     I  am  clearly  of  opinion  it 
does  not,  and  that  the  complainant  cannot  be  relieved  upon 
the  facts  stated  in  it;  because  the  facts,  if  true,  might  be 
used  at  law.     The  complainant  seeks  to  be  relieved  from 
the  effect  of  the  judgments  obtained  a^nst  him  in  the 
State  of  Georgia,  and  which  are  sought  to  be  enforced  in 
this  State,  upon  the  ground  that  he  had  no  notice  of  the 
pendency  of  said  suits  in  Georgia;  or  in  pther  words,  that 
the  Court  rendering  the  judgments  had  no  jurisdiction  of 
bis  person.     If  a  judgment  of  a  sister  State  can  be  resisted 
upon  the  ground  that  the  Court  which  rendered  the  judg- 
ment had  no  jurisdiction  over  the  person  of  the  defendant, 
it  follows  as  an  irresistible  conclusion,  that  a  Court  of  law 
is  the  proper  tribunal  to  afiord  the  relief  sought  in  the  com-* 
plainant's  bill.     The  case  in  4  Cowen's  Reports  292,  is 
full  upon  this  point     It  is  there  decided  by  the  Supreme 
Court  of  the  State  of  New  York,  on  a  review  of  all  the 
eases  ip  which  the  conclusiveness  of  judgments  of  sister 
States  was  considered,  that  in  an  action  upon  a  State  judg- 
ment, it  is  competent  for  the  defendant  to  show  by  a 
special  plea,  that  the  Court  in  which  the  judgment  was 
rendered,  had  no  jurisdiction  either  of  the  subject  matter, 
or  over  the  person  of  the  defendant;  that  to  give  any  binding 
effect  to  a  judgment,  it  is  essential  that  the  Court  should 
have  jurisdiction  over  the  person  and  of  the  subject  matter; 
and  that  the  want  of  jurisdiction  is  a  matter  that  may  alwayii 
be  set  up  against  a  judgment  when  sought  to  be  enforced, 
or  when  any  benefit  is  claimed  under  it;  that  the  want  of 
jurisdiction  makes  it  utterly  void^and  unavailable  for  any 
purpose;  and  that  the  party  was  not  precluded  from  shew- 
ing that  the  judgment  was  fraudulently  obtained,  or  that 
the  Court  had  no  jurisdiction -over  his  person;  that  the 
Constitution  and  laws  of  the  United  States,  declaring  that 
full  faith  and  credit  shall  be  given  to  the  public  acts,  re- 
cords, and  judicial  proceedings  of  the  several  States,  by 
each  9tate,  only  contemplated  such  as  were  within  the 
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jANUAmv  iu».  juriBdietioa  of  the  State  whence  the  record  comes.  There- 
^■^'^^'^^^  fore,  whenever  a  record  d  a  judgment  of  any  Court  of 
^       any  State  w  produced  as  conclusive  evidence,  the  jurisdic* 
]|k.orDari«».  tion  of  the  Court  renderhig  it,  is  open  to  inquiry,  and  if  it 
'  should  appear  that  the  Court  had  no  jurisdiction  erf  the 

eause,  no  faith  or  credit  whatever  will  be  siven  to  the  judg- 
ment. In  like  manner,  that  if  a  Court  of  any  State  should 
render  judgment  against  a  man  not  within  the  State,  nor 
bound  byits  laws,  nor  amenable  to  the  jurisdiction  of  its 
Courts,  if  the  judgment  should  be  produced  in  any  other 
Slate,  against  the  defendant,  the  jurisdiction  of  the  Court 
might  be  inquired  into;  and  if  a  wan  tiof  jurisdiction  ap- 
peared, no  credit  would  be  siven  to  the  judgment. 

The  whole  matter  of  the  bMl,  as  I  conceive,  being  pre- 
dicated upon  the  ground  that  the  judgments  were  conclu- 
sive and  irresistible  in  a  Court  of  law.  Having  shewn,  as  I 
believe,  that  a  Court  of  law  would  resist  the  conclusiveness 
of  the  fudgments,  and  all  the  other  matters  charged  in  tfie 
bill  being  purely  of  law  cognizance;  the  complainants  bill 
was  theretore,  properly  dismissed. 

By  JUDGE  LIPSCOMB,  C.  J.  In  addition  to  the 
Very  able  opinions  that  have  been  delivered,  I  will  subjoin 
n  few  suggestions,  that  to  my  mind  are  equally  conclusive 
in  favor  of  the  decree.  It  is  a  rule  that  universally  ob* 
tains,  that  he  who  seeks  equity,  must  first  do  justice.  If 
the  complainant  has,  by  his  negligence,  or  by  design,  par- 
ticipated in  praetisine  a  fraud,  he  should  remain  where 
the  rigid  rule  of  law  had  left  him.  There  is  much  in  the 
record  before  us,  to  induce  the  belief,  that  if  the  copart- 
nership of  J.  &  W.  Lucas  has  ever  in  fact  been  dissolved, 
that  it  was  a  secret  dissolution,  intended  to  be  used  by  the 
partners  as  their  interest  might  prompt,  whilst  the  com- 
munity should  be  deluded  by  the  impression  that  the 
Srm  still  continued  its  mercantile  operations.  When  we 
are  required  to  believe,  that  a  firm  that  had  been  extensive- 
ly engaged  in  business,  composed  of  men  capable  of  wield- 
ing such  weighty  concerns,  had  secretly  dissolved  in 
gpoA  faith,  our  credulity  is  taxed  to  the  utmost  stretch. 
There  can  be  no  doubt,  whatever  may  have  been  the  in- 
tentions of  the  parties,  that  this  secret  dissolution  can- 
not discharge  the  partners  from  any  liability  incurred  by 
their  firm.  The  complainant  seeks  to  be  relieved  from 
the  payment  of  debts  contracted  in  the  name  of  the  firm 
subsequent  to  this  alleged  dissolution.     His  ncgligeDce^ 
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16  use  the  mildest  term,  has  subjected  him  to  those  lia*  janua&t  isso. 
bilitiesy  both  in  morality  and  in  law.     If  judgments  have  ^^^^"^^ 
been  recovered  against  him  on  those  liabilities,  however       ^cm. 
irregular! V  they  may  have  been  obtained,  a  Court  of  Chan-  Bk.orD8rit& 
eery  would  be  acting  out  of  its  proper  sphere,   were  it  to  ■■■ 
open  those  judgments  to  let  in  a  naked  legal  defence.    The 
decree  of  the  Chancellor  dismissing  complainant's  biU 
with  costs,  is  therefore  affirmed. 

Decree  affirmed. 
Judges  Crenshaw  and  White,  not  sitting. 


■•»• 


Martin  V.  Townsend. 

The  ttalote  of  1818,  anthorifing  discontiDQancef  mm  to  joint  defendant* 
who  are  returned  not  found,  in  certain  cases,  extends  to  actions  against 
Joint  indorsers. 

W.  Townsend  instituted,  in  Franklin  Circuit  Court, 
in  1827,  an  action  of  assumpsit  against  W.  B.  Martin  and 
P.  Martin,  to  recover  of  them  as  joint  indorsers  on  a  note 
for  8  560,  under  seal,  made  by  one  Ladd,  in  1822.  The 
indorsement  was  in  these  words:  ^^we  assign  the  within 
note  to  W.  Townsend,  for  value  received,  June  2,  1S23. — 
W.  B  Martin,  P.  Martin.*'  The  writ  was  executed  on 
P.  Martin,  and  as  to  W.  B.  Martin,  was  returned,  <<not 
found* ''  At  the  return  term,  the  plaintiff  declared  asainst 
P.  Martin  alone,  and  discontinued  the  suit  as  to  W.  B. 
Martin.  The  defendant,  P.  Martin,  demurred;  by  the 
Court  the  demurrer  was  overruled,  and  on  a  writ  of 
inquiry,  the  damages  were  assessed,  for  which  the  plain- 
tiff had  judgment 

Mabtin  assigned  for  error,  that  judgment  was  rendered 
aminst  him  after  a  discontinuance  of  the  action;  he  insist-  «  Laws  of  A!- 
ed  that  a  discontinuance  as  to  one  was  a  discontinuance    Sj**"**  *^*' 
as  to   both,   as  the  statute  embraced  only   bills,  bonds,  ^  3  Bacon, 
notes,  &c.  but  did  not  extend  to  indorsements,  which  are   ^«  wumu** 
conditional  liabilities  only,  and   of  a  different  nature; «     joho.  353. 
that  the  words  of  a  statute  should  be  construed  according   q^[^^*^^ 
to  their  natural  and  genuine  signification  aiid  import;  ^  that   392I.384  ^^* 
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JANUARY  1830.  In  this  casc  the  Maxim  inciusio  unius  est  ezclusio  alter- 
^^^-^'X"^^  ius^^  applies;  and  that  a  new  remedy  should  not  be  ex- 
Martin     -  tended  beyond  what  is  expressed. 


T. 

Townscnd. 


Hopkins,  for  the  defendant,  contended  that  every  in- 
dorsement is  a  new   bill  of  exchange,  and  that  indorse- 
^4?  Minor's    "^^nts  were  within  the  equity  of  the  statute,  and  within 
Aiab.  R.295-  its  rcason  and  objects,  and  the  evil  intended  to  be  rem- 
J^;^Eart.    ^died.a 

By  JUDGE  CRENSHAW.  The  error  insisted  on,  is, 
that  the  discontinuance  as  to  one  defendant  operated  as  a 
discontinuance  of  the  entire  action,  and  that  the  demurrer 
should  have  been  sustained.  At  the  common  law  it  would 
be  error  to  discontinue  as  to  one  defendant,  in  an  action 
brought  on  a  joint  contract  against  the  parties  bound  by 
the  contract.  But  the  common  law  is  materially  altered 
in  this  respect  by  the  act  of  1818.  By  that  act  it  is  in 
substance  declared,  that  every  joint  bond,  covenant,  bill, 
promissory  note  or  judgment  of  a  court  of  record,  shall  be 
deemed  in  law  to  be  joint  and  several,  and  that  when  a 
writ  shaU  issue  against  two  or  more  of  such  joint  parties, 
it  shall  be  lawful  to  discontinue  such  action  against  any  of 
the  parties  on  whom  the  writ  has  not  been  served,  and 
proceed  to  judgment  against  the  others. 

The  contract  declared  on,  is  a  promissory  note  under 
seal,  and  technically  speaking,  is  a  bill  single,  and  though 
the  liability  of  the  parties  arises  from  their  indorsement, 
yet  they  are  clearly  joint  promissors,  and  conditionally 
liable  to  pay  the  debt  according  to  the  legal  effect  of  the 
bill,  and  will  be  considered  as  parties  thereto  within  the 
meaning  of  the  statute.  But  a  much  stronger  ground  on 
which  to  sustain  the  judgment  of  the  Circuit  Court  is,  that 
by  virtue  of  the  act  of  1812,  every  indorsement  of  a 
promissory  note  or  bill  single,  creates  a  bill  of  exchange, 
as  between  the  indorser  and  the  indorsee,  and  that  &e 
last  indorsers  by  their  indorsement  dre\y  a  bill  of  ex- 
change in  favor  of  Townsend,  on  the  makers  of  the  in- 
strument, and  the  prior  indorser,  and  in  conteDaplation  of 
law,  the  writ  was  sued  out  against  them  as  the  joint  draw- 
ers of  a  bill  of  exchange,  and  that  consequently  the  c^e 
comes  within  the  provisions  of  the  act  of  1818. 

For  these  reasons,  a  majority  of  the  Court  are  of  opiaioft 
the  judgment  should  be  affirmed. 

Judge  White,  dissenting. 
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JANUARY  1890. 

Wiley  &  Gayle  v.  White  &  Lesley,  Admrs. 

Three  comimttioners  were  appointed  by  the  County  Court,  to  lell  land  be- 
longing to  au  estate;  two  only  acted,  and  sold  the  land  to  W.  who  gave 
hi*  note,  payable  to  the  administrators.  The  administrators  failed  to  give 
bond  a«  required  by  the  statute  for  the  proper  application  of  the  purchase 
money,  the  commissioners  made  no  return  of  toe  sale,  and  no  decree  of 
the  Court  was  rendered  ordering  titles  to  be  made  to  W.  nor  for  the  de- 
Urery  of  thenoteto  the  adminiitratori,  and  several  yean  had  elapsed. 
It  was  held — 

1.  That  the  purchaser  couM  defend  at  law,  although  pat  in  ppstessioii 
onderthA  purchase,  and  not  evicted. 

2.  That  such  defence  was  good  under  the  general  issue. 

The  recorti  in  this  cause  shews,  that  in  October,  1826, 
in  Dallas  Circuit  Court,  White  &  Lesley  as  administrators 
of  E.  Lane,  commenced  suit  in  assumpsit,  to  recover  of 
T.  H.  Wiley,  L.  M.  Wiley  andT,  W.  Baxter,  composing 
the  firm  of  T.  H.  Wiley,   &  Co.    and  against   M.  Gayle, 
on  a  note  for  8  910,  made    by  them  the  8th  of  October, 
1894,  payable  twelve  months  after  date,  to  the  plaintiffs, 
aj9admint6trators  of  Lane's  estate.     The  defendants  plead- 
ed: 1st.  The  general  issue;  2d.  That  the  note  was  given 
for  a  lot  of  land  sold  by  White  &  Lesley,  as  administrators, 
to  T.  H.   Wiley,  and  that  the  administrators  before  the 
sale,  did  not  comply  with  th^  requisitions  of  the  statute  in 
such  cases  made.     Sd.  That  the  lot  was  sold  under  an  or* 
der  of  the  County  Court,  and  that  the  administrators  gave 
no  bond  with  security  for  the  faithful  application   of  the 
money  arising  from  the  sale.     4th.  That  the  administra- 
tors petitioned  for  and  obtained  an  order  from  the  County 
Court  for  the  sale  of  the  lot,  that  it  was  sold,  but  that  they 
did  not  give  bond  and  security  for  the  proper  application 
of  the  money,  &c.  and  5thly.    That  the  lot  was  sold  by 
the  administrators,  and  no  commissioners  were  ever  ap- 
pointed by  the  County  Court  to  sell  the  lot.     To  these 
several  pleas  tiie  plaintiffs  demurred,  and  the  demurrer 
was  sustained. 

On  the  trial  at  October  term,  1837,  under  the  general 
issue,  the  defendants  proved,  that  the  note  sued  on  was 
given  for  land  belonging  to  Lane  in  his  lifetime;  that  the 
plsrintiffs  were  his  administrators,  appointed  in  Dallas 
county;  that  the  land  was  sold  by  commissioners  as  a  part 
of  Lane's  real  estate,  under  an  order  of  the  County  Court 
The  defendants  offered  to  prove  further,  that  the  plaintiffs 
never  gave  bond,  either  under  the  dOth  section  of  the  act 
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JAvuARTitML  of  1603,  nor  the  5th  section  of  the  act  of  1822,  nor  under 
^^-^"V"^^  any  other  act  authorizing  such  sales.     That  three  com- 
viruey^et.  ai.    missioners,  under  the  act  of  1822,  were  appointed  by  the 
White  &  Us-  County  Court  to  sell  the  lands   belonging  to  said  estate, 
ley,  Admn.    Q^jy  ^^q  ^f  whom  acted;  that  no  report  was  made  by  the 
'   commissioners,  nor  either,  to  the  County  Court;  that  no 
decree  was  ever  made  by  the  County  Court,  directing  a 
conveyance  to  be  made  of  the  land   by  the  commissioners 
to  the  defendants,  nor  any  order  directing  the  note  to  be 
given  up  to  the  administrators;  and  that  no  such  bonds,  or- 
ders or  decree  are  of  record  in  the  County  Court     To 
this  evidence  the  plaintiffs  objected,  on  the  ground,  that 
Wiley,  the  purchaser  had  been   put  in  possession  under 
the  sale,  and  that  he  was  still  in  the  uninterrupted  pos- 
session of  the  premises,  and  by  the  Court  the  objection 
was  sustained,  and  the  evidence  rejected.     A  verdict  was 
found  for  the  plaintiffs  for  $  1058  66  on  the  note. 

The  defendants  in  the  Court  below,  who  are  the  appd* 
lants  in  this  Court,  assign  for  error,  1st,  that  the  demur- 
rers to  their  special  pleas  should  have  been  overruled, 
and  2d,  that  the  evidence  they  offered,  should  have  been 
admitted. 

Gordon,  foi*  the  plaintiffs  in  error,  argued  that  the  pro- 
a  8  WheatoB,  ceedings  under  which  the  land  had  been  sold,  were  void, 
?h^'es^  4  ^^** ^®  requisitions  of  the  statutes  had  not  been  com- 
Hena.  ^  plied  with,  and  that  the  title  of  the  heirs  was  not  divested, 
Munf.  444.  that  Wiley  had  acquired  no  title  either  at  law  or  in  equity 
hhawt  of  Al.  ^  ^^^  lot;<>  that  all  the  commissioners  should  have  joined 
^-347. 19  to  effect  the  sale;  it  being  an  authority  specially  delegated, 
C^e^  Cmfl.  ^hich  must  be  strictly  pursued  and  executed  by  the  iden- 
S6.  6  Wheat  tical  persons  intrusted  with  it,  and  by  all  of  them,  and 
n?'9^CraDeh9  ^^^^  Other  or  less  number.  ^  He  further  argued,  that  in 
64.  acowen,  this  Qase  the  defence  was  proper  and  available  at  law;  and 
i^*s^haof.  ^^^^  ^  purchaser  was  not  bound  to  receive  doubtful  or  bad 
149.  6  John,  titles  of  the  vendor;  that  the  vendors  being  unable  to  con- 
R.  39.  y^y^  ^ijg  purchaser  might  rescind  the  Contract,  and  avoid 

^Cma^ter.  1  ^^®  "^^^^  ^^^  ^^  would  be  purchasing  a  law  suit,  which 
Peter's  It     he  should  not  be  rcqired  to  do.  ^ 

455-.468.     11 

John.  73*.  10  Thorington,  contra,   contended  that  Wiley,  the  pur- 

Johnl^  ^6  c^3ser,  being  in  the  uninterrupted  possession  of  the  land, 

John.  39.'  2  could  not  resist  the  payment  of  the  price;  that  here  the 

^°5  Utt^*  possession  was  valuable,  and  that  the  failure  of  considera- 

247.           '  tion  must  be  total  in  all  cases  where  real  estate  is  the  sah^ 
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ject  of  the  contract,  before  a  defence  at  law  can  be  made;  januabtisscu 
that  the  sale  by  the  two  commissioners  was  sufficient,  but  ^t^iTjf^^^ 
that  had  it  not  been,  the  objection  came  too  late  from  the       "^•**  •^- 
purchaser;  that  payment  is  a  condition  precedent  to  the  White  d&  Let- 
vendee's  right  to  a  complete  title,  and  that  the  vendor  has    '"^»  Admri . 

the  right  to  perfect  the  title,  if  defective,  at  any  time  be-  

fore  the  actual  eviction  of  the  vendee,  so  as  to  maintain 
his  contract,  even  were  it  shewn  the  title  was  defective; 
and  that  in  all  cases,  before  the  contract  can  be  set  aside, 
the  vendor  must  be  placed  in  statu  quo.  «  « 2  Wheat  13. 

,71.  lliiior'0 

Hitchcock,  argued  in  reply.     He  insisted  the  sale  by  AUb.  r.  is5. 

the  commissioners  was  a  nullity ;  that  where  several  agents,  sc^^  m. 

executors  or  others,  are  authorised  to  do  an  act,  all  must  s  Kent'i 

join,  else  their  act  is  void;  ^  that  the  doctrine  advanced  on  ^4^'^^li^ 

the  other  side  did  not  apply  to  cases  where  the  sale  was  448. 3  Am. 

made  by  an  administrator;  and  that  such  a  sale  contained  g^l'.^ Ven. 

no  warranty  of  title.  '  34^7. 

blCoktiSi. 
cl  SMiDd.  R. 


By  JUDGE  CRENSHAW.     In  reUtion  to  the  several  '^^ 


special  pleas,  the  Court  are  unanimous  in  the  opinion  that   Veod.  196-8 
they  were  insufficiently  pleaded,  and  that  as  far  as  thev    ^^ 
contain  available  matter,  it  might  have  been  given  in  evi- 
dence under  the  general  issue.     There  was  consequently^ 
no  error  in  sustaining  the  demurrer. 

The  rejection  of  Uie  evidence  offered,  is  assigned  for 
error.  In  the  consideration  of  the  case,  it  becomes  ma- 
terial to  inquire  under  what  law  or  act  oi  the  legislature, 
the  proceedings  in  the  County  CoOrt  directing  a  sale  of 
the  lands  were  instituted. 

The  act  of  1803,  contemplates  the  sale  of  lands  by  ao 
administrator  in  propia  persona^  and  authorizes  him  to 
make  a  conveyance  to  the  purchaser  in  cases  where  the 
personal  estate  is  insufficient  for  the  payment  of  debts. 
The  act  of  1618  provides,  that  the  County  Court  may  or- 
der a  sale  of  the  land  when  it  shall  appear  to  be  more 
beneficial  to  the  estate  than  to  sell  slaves.  Neither  of 
these  acts  requires  the  County  Court  to  appoint  commis- 
sioners to  sell  the  lands.  The  act  of  1822  enacts,  that  the 
executor  or  administrator,  where  the  personal  estate  is  in- 
suiEcient  for  the  payment  of  debts,  or  when  it  becomes 
necessary  (or  the  purpose  of  equal  distribution  among  the 
heirs  or  devisees,  may  petition  the  County  Court  for  the 
sale  of  the  real  estate,  and  that  in  its  order  or  decree,  the 
Court  shall  appoint  commissioners,  with  directions  to  sell 


on 
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jANUAUT  isse.  the  estate,  and  to  report  to  said  Court  within  the  time 
^^^'^^>^'^^»^  limited,  in  the  order  or  decree;  and  that  on  the  report  of 

WUei^et  a]^  ^jj^  commissioners,  the  Court  shall  render  a  final  decree, 
White  &  Lea-  directing  them  to  convey  the  estate  to  the  purchasers. 

ley^Admrs.     q'j^jg  bgjng  ^^^  last  act  on  the  subject,  and  giving  ample 

authority  to  the  County  Court  to   order  a  sale  of  the  real 

estate  of  testators,  and  intestates,  whenever  it  becomes  ne- 
cessary, either  for  the  payment  of  debts,  or  for  the  pur- 
pose of  equal  distribution,  and  these  also  being  cases  of 
frequent  and  ordinary  occurrence,  it  is  fair  to  presume, 
that  the  proceedings  in  the  County  Court  were  had  under 
the  actof  18€2.  But  the  record  itself  furnishes  satis^ic- 
tory  evidence,  and  shews  clearly,  that  the  proceedings 
were  under  the  act  of  1822.  For  it  is  stated  in  the  btU  of 
exceptions,  that  the  defendants  offered  to  prove  commis- 
sioners were  appointed  to  sell  the  lands;  that  they  did  not 
report  to  the  Court,  nor  did  the  Court  make  any  final  de- 
cree directing  them  to  convey  to  the  purchaser.  All  of 
which  are  made  necessary  requisites  by  this  act,  but  are 
required  by  no  other  act  within  my  recollection. 

Being  satisfied  then,  that  the  proceedings  in  the  County 
Court  were  instituted  under  the  act  of  1822,  without  in- 
quiring whether  former  acts  on  the  same  sul^ect  are  su- 
perseded by  the  provisions  of  this  act,  the  next  question 
arising  is,  was  the  evidence  properly  rejected? 

I  lay  it  down  as  incontrovertible,  that  the  County  Court 
is  a  Court  of  special  and  limited  jurisdiction;  that  its  au- 
thority to  order  or  decree  the  sale  of  the  real  estate  of  tes- 
tators and  intestates,  li  not  derived  from  the  common  law, 
but  is  created  by  statute,  and  to  render  the  sale  valid,  all 
material  requisitions  of  the  statute  must  be  complied  with. 
In  the  case  at  bar,  were  all  the  material  requisitions  of 
the  statute  complied  with?  One  very  material  reqoistioo 
of  the  statute,  as  has  been  already  shewn,  is,  that  the  com- 
missioners shall  make  their  report  to  the  Court,  on  which 
the  Court  shall  make  its  final  decree,  directing  them  to 
convey  to  the  purchaser.  In  order  to  eive  e&ct  to  the 
proceedings  of  the  Court,  and  reality  to  Wiley's  title,  this 
was  essential,  but  which  was  not  done,  and  the  omis- 
sion is  fatal.  Wiley's  title  therefore,  was  wholly  defective 
and  void,  unless  the  omission  can  yet  be  supplied  so  as  to 
complete  it 

If  the  title  can  yet  be  made  perfect,  it  must  be  either  by 
the  Court  from  which  it  is  derived,  or  from  the  aid  of  a 
Court  of  equity.     I  apprehend  that  the  County  Court, 
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from  which  the  title  is  derived,  is  incompetent  to  the  task;  /AirvAmT mt. 
because  years  have  elapsed  beyond  a  reasonable  period  of  v^^^V^^ 
time  since  those  proceedings  were   transacted   in   that    Wiley  *taL 
Court,  and  it  is  now  too  late  to  call  on  the  commissioners  White  i^Lei- 
to  make  their  report,  or  for  the  Court  to  make  its  final  de-    '«y»  Admrs. 

cree  directing  them  to  convey  the  land  to  the  purchaser.   

The  statute  requires  the  commissioners  to  report  to  the 
Court  within  the  time  limited  by  the  order  of  sale,  and 
the  Court  connot  now  compel  the  commissioners  to  make 
their  report,  who  in  all  probability,  are  dead.  Nor  can 
a  Court  of  equity  lend  its  aid,  because  the  statute  gave 
jurisdiction  to  the  County  Court,  and  that  Court  having 
first  got  possession  of  the  subject  of  litigation,  it  was  com- 
petent to  a  final  decision,  and  to  have  caused  sufficient 
titles  to  have  been  made  to  Wiley.  The  title,  therefore,  is 
totally  defective  and  void. 

Apart  then,  from  the  circumstance  of  Wiley^s  being 
put  in  possession  under  the  sale,  there  was  an  entire  fail- 
ure of  consideration ;  and  if  the  consideration  has  totally 
failed,  Wiley  ought  not  to  be  compelled  to  pay  the  pur- 
chase money. 

Wiley  purchased  die  land,  and  not  the  possession,  which 
formed  no  part  of  the  consideration,  and  it  was  not  in- 
cumbent on  him  in  order  to  resist  the  payment  of  the 
money,  to  offer  to  place  the  vendor  in  statu  quo,  or  to  be 
evicted  by  a  title  paramount,  when  the  title  was  totally 
defective,  and  there  was  an  entire  failure  of 'consideration. 
Itseems  that  this  principle  applies  in  cases  only  where 
there  is  a  partial  failure  of  consideration,  or  where  it  is 
possible  for  the  vendor  yet  to  make  good  the  title,  or  when 
the  vendor  has  covenanted  for  a  good  title  with  the  ven- 
dee. But  it  can  have  no  application  where  a  bad  title  is 
derived  through 'the  medium  of  a  Court  of  competent  juris- 
diction, and  without  a  possibility  of  making  that  title 
good.  If  he  has  enjoyed  the  benefit  of  possession,  he  may 
be  evicted  by  the  rightful  owner,  and  will  be  accountable 
for  the  rents  and  profits.  I  am  further  of  opinion,  that 
the  administrator  had  no  right  to  sue  on  the  note  before 
he  had  given  bond,  with  security  to  the  Court  for  the 
faithful  application  of  the  money  arising  from  the  sale, 
tinless  there  had  been  a  decree  requiring  the  commissioners 
to  make  a  conveyance  to  Wiley,  the  purchaser,  which 
would  pre-suppose  the  bond  had  been  given.  ,   ^ 

For  these  reasons,  the  Court  are  unanimous  in  reversing  ^ 

the  judgment  and  remanding  the  cause. 

Judge  Taylor  presided  below,  and  did  not  sit. 
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Atres  v.  Moore. 

Where  the  reador  remains  in  poMettioD  of  personal  property  sold,  it  if 
not  sufficient  as  against  creditors,  that  the  consideration  be  bona  fide,  and 
the  bill  of  sale  recorded.  It  must  appear  that  the  sale  was  not  made  U> 
hinder  or  delay  creditors;  and  this  is  to  be  deterauned  by  the  jury  from 
all  the  circumstances. 

William  Moore,  in  1827,  instituted  an  action  of  tres- 
pass against  Ayres,  in  Jefferson  Circuit  Court,  for  taking 
and  conveying  away  a  negro  boy,  named  Tom,  which  he 
claimed  as  his  property.  Ayres  pleaded  not  guilty,  and 
also,  in  justification,  that  he  had,  as  sheriff  of  Jeifferson 
county,  levied  on  the  slave,  as  the  property  of  James  B. 
Moore,  by  virtue  of  an  execution  a^nst  him.  At  the 
trial  at  March  term,  1828,  a  verdict  was  found  for  the 
plaintiff  for  2  210  damages.  Ayres  took  a  bill  of  excep- 
tions, and  by  writ  of  error,  brought  the  cause  to  this 
Court 

The  bill  of  exceptions  shews  that  the  plaintiff  below, 
W.  Moore,  relied  on  an  absolute  bill  of  sale  of  the  slave, 
made  to  him  by  J.  B.  Moore,  under  seal,  in  March  1825^ 
for  the  consideration  of  $  225,  which  W.  Moore  under- 
took to  pay  for  J.  B.  Moore,  at  Christmas,  1825,  and 
which  he  dulypaid.  The  bill  of  sale  was  recorded  in 
July,  1825.  The  sale  took  place  at  the  house  of  the 
vendor,  when  the  slave  was  delivered  by  putting  his 
hands  into  the  hands  of  the  purchaser,  who  afterwards 
went  home,  leaving  him  in  the  possession  of  the  vendor. 
About  six  weeks  afterwards,  W.  Moore  took  the  boy 
home,  and  during  six  more  weeks,  he  went  backwards 
and  forwards,  from  the  house  of  W.  Moore  to  that  of 
James  B.  Moore,  but  remained  mostly  with  James  B. 
After  this  time,  he  was  permanently  retained  by  the  pur- 
chaser. Ayres  offered  in  evidence  another  mortgage, 
subsequently  made  by  J.  B.  Moore,  of  the  same  negro, 
to  oneBrittain,  who  forcibly  took  possession  of  the  boy 
and  retained  him  twelve  months,  after  which  his  debt  be- 
ing satisfied  by  J.  B.  Moore,  he  surrendered  him  to  the 
two  Moores,  and  he  again  went  into  the  possession  of  W. 
Moore.  He  further  proved  that  an  execution  in  favor  of 
one  Roberts,  against  J.  B.  Moore,  who  was  insolvent,  came- 
to  his  hands  in  November,  1826,  and  another  one  on  the 
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same  judgment  in  September,  1827,  on  which  last  he  levied  ^,^^^i!^' 
on  the  slave  and  sold  him  as  J.  B.  Moore's  property.    The       ^    .^ 
counsel  for  Ay  res  requested  the  Court  to  instruct  the  jury,  ▼. 

that  "if  they  believed  the  possession  did  not  accompany       Moore. 

and  follow  the  bill  of  sale  from  J.  B.  Moore,  to  the  plain 

tiff  W.  Moore,  at  the  time  of  its  execution,  that  then 
the  said  bill  of  sale  was  fraudulent  in  law,  as  a^^inst  credit- 
ors and  subsequent  purchasers."  This  charge  the  Court 
refused,  but  instructed  them,  <<that  if  they  believed  the 
consideration  of  the  bill  of  sale  was  bonajide^  and  that  it 
was  recorded  within  six  months  after  its  execution,  it  was 
^od  and  valid  in  law;  though  the  nesro  remained  in  the 
possession  of  the  vendor,  James  B.  Moore,  previous  to 
that  time." 

Ba&tok  and  Peck,  for  the  appellants.  The  instruc- 
tion given  was  erroneous;  a  bona  fide  consideration^ 
means  only  a  valuable  consideration,  and  the  transaction 
may  be  fraudulent  as  to  creditors,  notwithstanding  a  valu- 
able consideration  be  given,  for  it  may  have  been  entirely 
inadequate;  or  even  if  equal  in  value  to  the  property,  yet 
the  sale  itself  may  have  been  made  in  bad  faith;  that  is, 
with  intent  to  hinder  or  delay  creditors; «  the  price  being  «5John.  R. 
more  easily  secreted  from  creditors  than  the  property.  2  cowen,  431* 
The  intention  of  the  parties  should  therefore  have  been 
left  to  the  jury,  that  they  might  inquire  if  they  were  hon- 
est. Again,  though  a  full  price  may  have  been  given,  yet 
the  real  inducement  and  moving  cause  for  the  sale  may 
have  been  enmitv  to  the  creditor,  and  the  sale  made  for 
the  express  purpose  of  frustrating  the  creditor,  and  if  so, 
by  the  statute,  the  sale  is  void.  By  the  instruction  given^ 
immaterial  how  small  or  inadequate  the  consideration, 
yet  if  valuable,  or  in  the  language  of  charge,  bona  fidty 
the  purchaser  must  succeed,  to  the  prejudice  of  honest 
creditors;  or  if  equal  to  the  value  of  the  property,  how- 
ever fraudulent  or  villainous  the  intentions  of  the  parties^ 
yet  they  stand  protected.  By  the  bill  of  exceptions  it 
appears  that  no  explanation  was  given  why  the  property  -^p  ^- 
was  suflRsred  to  remain  in  the  possession  of  the  vendor.  2Boa.&;Pai. 
This  matter  unexplained,  renders  the  whole  transaction  fj-  V?*"?* 
in  law  fraudulent.*  igrlij/? 

Cowp.  434: 

Shortridoe  &  Ellis,  for  the  appellee.  567-594.  1 

Crancb.  316. 

By  LIPSCOMB,  C.  J,    It  is  not  material  in  disposing  ^^f^^^ 
43 
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Ay  res 

V. 

Moore. 


a  Ante,  p.  54, 


JANUARY4B30.  of  thiscasc,  that  we  should  notice  the  maDy  points  in  de«» 
tail  made  by  the  counsel  for  the  plaintiff  in  error  in  his 
very  able  and  learned  argument,  embracing  a  review  of 
our  statute  of  frauds,  and  its  analogy  to  those  of  Elizabeth 
and  of  Charles.  It  will  be  sufficient,  for  the  present  to  ex- 
amine a  part  of  the  charge  of  the  presiding  Judge,  as  pre- 
sented by  the  bill  of  exceptions.  The  Judge  charged  the 
jury  that  if  "they  believed  the  consideration  of  the  bill  of 
sale  was  bona  fide^  and  that  the  same  was  recorded  witliin 
six  months  after  the  execution  thereof,  it  was  good  and 
valid  in  law,  though  the  negro  remained  in  the  possession' 
of  the  vendor  previous  to  that  time."  In  this  charge  the 
presiding  Judge  is  supposed  to  have  erred.  Tl^e  case  of 
Hobbs  V.  Bibb,  <*  decided  at  the  last  term  of  this  Court, 
presented  this  question:  is  the  possession  remaining  with 
the  vendor  after  an  absolute  sale,  a  fraud  per  ^,  or  only 
a  badge  of  fraud?  It  never  was  contended,  but  that  such 

i>ossession  remaining  unbroken  with  the  vendor,  was  at 
east  a  circumstance  from  which  fraud  must  be  inferred, 
if  il  was  not  explained.  In  that  case,  it  was  ruled  on 
much  consideration,  that  it  was  not  fraud  per  se^  but  at 
badge  of  fraUd.  Many  circumstances  might  doubtless  be 
given  in  evidence,  to  satisfy  the  jury,  that  a  transaction 
was  perfectly  fair,  honest  and  harmless  in  its  operations, 
although  the  possession  had  not  been  changed.  In  the 
case  olBisseilv.  Hopkins^  *  Chief  Justice  Savage  thought 
the  circumstance  of  the  horse  being  necessary  to  the  ven- 
dor or  mortgagor  in  finishing  his  crop,  important  in  ex- 
plaining why  the  possession  remained  with  him.  In  like 
manner,  it  would  have  been  competent  to  have  explained 
dway  the  inference  of  fraud  in  the  case  under  considera- 
tion, by  proving  that  the  boy  was  too  young  to  render 
any  service  to  the  vendee,  and  that  he  had  been  permitted 
to  remain  with  his  family  during  his  tender  years,  or  that 
it  was  not,  from  the  circumstances  of  the  case,  at  all  con- 
venient to  take  him  home.  And  what  was  still  more  im- 
portant, that  the  sale  was  publicly  known,  and  that  no 
person  Jiad  been  deceived  by  such  possession  remaining 
unchanged.  If  thejury  were  satisfied  that  the  presump- 
tion of  fraud  had  been  sufficiently  explained  and  rebutted, 
and  that  no  person,  who  had  used  ordinary  prudence,  had 
been  deceived,  then  they  should  have  found  for  the  plain- 
tifl.  It  is  not  sufficient  however,  that  the  consideration 
be  honajide  paid,  if  the  purchaser  knew  that  the  sale  was 
jmade  witli  a  view  to  defraud  creditors,  although  the  pos- 


^2  Cow.  431. 
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session  had  been  changed;  nor  would  publicity  in  such  a  (^]JJi*]J5^* 
transaction  give  it  any  additional  validity.  If  the  law  ^"^^f^^ 
had  required  a  bill  of  sale  to  be  recorded^  the  record^  ^^ 

when  made,  would  be  sufficient  notice  of  the  fact  of  the       Moor& 
existence  of  such  bill  of  sale;  but  it  would  still  remain  ■' 

with  the  jury  to  be  satisfied  from  the  circumstances  that 
it  was  not  fraudulent,  if  the  possession  remained  un* 
changed.  The  objection  to  the  charge  given  is,  that  it 
might  be  true  that  all  the  facts  embraced  in  the  charge,  had 
been  proven,  and  yet,  that  it  would  not  constitute  a  lesal 
title  against  subsequent  creditors  or  purchasers  for  a  valu- 
able consideration.  The  law  not  requiring  bills  of  sale  of 
personal  property  to  be  recorded,  the  record  could  not  of 
itself  be  notice.  And  if  notice  had  been  given  to  all  the 
world,  and  the  consideration  was  ample  and  bona  fidt 
paid,  if  it  was  made  with  a  view  to  defraud  creditors,  and 
such  design  was  known  by  the  purchaser,  the  title  would 
be  void.  We  think  then,  that  the  charge  of  the  Court 
limited  the  inquiry  of  the  jury  to  two  facts,  not  sufficient 
of  themselves  to  constitute  title  and  to  remove  the  presump- 
tion of  fraud  arising  from  the  possession  remaining  witlir 
the  vendor,  and  that  the  judgment  must  be  reversed,  and; 
the  cause  remanded. 

By  J.UDGE  SAFFOLD.  This  case  involves  a  quesw 
tion  deeply  affecting  the  commercial  interest  of  this  and 
other  countries;  one  on  which  the  (pinions  of  Courts  ot 
hich  respectability  have  varied,  and  on  which  my  own 
opinion  does  not  strictly  accord  with  the  views  entertained 
hy  some  of  the  other  members  of  this  Court;  and  as  thia 
is  the  first  opportunity  I  have  had  in  this  Court,  I  avail 
myself  of  it,  to  express  my  separate  views  on  the  ques- 
tion, though  we  are  unanimous  m  the>  conclusion  respect- 
ins  this  case. 

It  may  be  doubted  whether  the  exceptions,  as  taken 
and  allowed,  fully  explain  the  instructions  given.  It  is. 
probable,  from  the  language  employed,  that  the  idea  con- 
veyed, or  intended  to  have  becm,  was  so  fieir  different,  as 
to  have  informed  the  jury  if  the  consideration  was  suffi- 
cient, the  contract  bona  fidty  and  the  bill  of  sale  record- 
ed within  the  time  mentioned,  the  fact  of  the  vendor  hav- 
ing remained  in  possession  for  some  time  thereafter,  did 
not,  by  legal  construction  invalidate  the  sale.  This  pre- 
sumption is  strengthened  from  the  opposite  nature  of  the 
instructions  prayed  and  refused,  that  the  circumstance  oC 
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^ANUARYiMo.  thc  possessioti  remaining  with  the  vendor,  after  the  absd* 

lute  sale,  constituted  fraud  per  st.     The  record  however, 

^       must  be  disposed  of  in  the  form  in  which  it  is  presented. 

M^ro.       The  recording  the  bill  of  sale,  admitting  it  to  have  been 

■■'  immaterial,  could   operate  no  prejudice  to  any  one.     If, 

therefore,  the  charge  could  be  construed  as  attaching  no 
particular  importance  to  it,  and  as  giving  only  the  instruct 
tion,  that  the  want  of  possession  did  not  avoid  the  9ltle,the 
opinion  would  have  the  sanction  of  the  late  decision  of 

a  Ante,  p.  54.  this  Court,  in  the  case  of  Hobbs  v.  Bibb.  «  But  aecord- 
ing  even  to  the  principles  of  that  decision,  d>e  charge,  ai 
expressed  in  the  exceptions,  if  sustained,  would  tend  to 
mislead,  and  ferther  increase  the  temptation  to  fraud.  It 
would  protect  every  bill  of  sale,  if  recorded,  and  founded 
on  a  valuable  consideration;  regardless  of  ^e  deleterious 
consequences  to  society  arising  from  secret  contracts  for 
moveable  and  fluctuating  property,  and  titles  vested  in 
others  than  the  ostensible  owners;  or  of  whatever  fraudvK 
lent  intent  or  purpose  in  the  contracting  parties,  or  preju^ 
dice  to  those  who  may  have  given  credit  or  delayed  their 
remedy  on  the  faith  of  the  apparent  ownerriiip*  It  would 
also  deny  the  jury  right  to  infer  fraud  from  the  most  suspir 
ciouscircumstances;  and  with  others  that  of  a  failure  to  trans* 
/er  the  use  and  possession,  however  inconsistent  with  the 
nature  and  avowed  object  of  the  contract;  which  eircumr 
stance  alone,  has  uniformly  been  adjudged  a  badge  of  fraud 
by  many  tribunals  of  the  hi^iest  authori^. 

The  suppression  or  detection  of  fraudulent  conveyances 
is  difficult,  and  often  impossible  under  any  ^stem;  and 
under  the  principles  of  the  decisioB  in  Hobb*  v.  Bibbf  1 
anticipate  the  greatest  injustice  in  many  cases.  Whether 
the  evils  would  be  equal  under  the  contrary  doctrine, 
does  not  admit  of  as  full  demonstration  by  language,  as 
from  practical  observation.  Yet  it  will  be  admitted,  that 
fair  dealers  would  find  no  difficuky  in  avoiding  that  an  in* 
solvent  person  person  should,  wilh  their  consent,  have  the 
use  and  possession  of  their  honest  acquisitions^  under  a  con* 
tract  absolute  in  its  nature  and  terms  and  importing  a  con- 
trary possession;  and  when  there  is  no  moral  or  physical 
incompetency  in  reference  to  the  parties  or  subject  of  the 
contract  Nor  would  there  appear  to  be  any  unreasonable 
rigor  in  a  rulethat  would  require  of  others,  when  it  becomes 
necessary  for  any  legitimate  purpose  to  deposit  or  leave 
llieir  chattels  in  the  possession  ol  one  who  may  gain  a  spu- 
rious credit  on  the  faith  of  them^  to  express  in  the  bill  of 
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9ale9  or  other  evidence  of  the  eontraet,  the  sinpeement  res-  '^^^i^J^ 
pecting  the  possession  and  the  object  of  it    Then  the  mo- 
tive alone  would  be  subject  to  scnitiiiy;  the  rule  if  ad- 
hered to,  would  soon  be  understood  as  well  as  other  prin- 
ciples of  law;  and  that  it  would  aid  the  cause  of  justice^  — — 
^n  hardl  J  be  doubted. 

Contested  facts  on  issues  of  fraud,  as  well  as  others,  are 
proper  for  the  consideration  of  juries;  but  ^^fraud  is  a 
question  of  law,  when  the  &cts  are  ascertained;''  and 
whenever  a  contrary  doctrine  ^all  have  been  riveted  on 
tiie  community  by  judicial  decisions,  a  great  and  momen- 
tous change  will  have  been  effected  in  the  jurispwdenee 
of  the  coimtry.  When  it  shall  be  conceded  that  a  fraudu- 
lent debtor,  who  can  negotiate  a  private  understanding 
with  a  friend  to  that  ^fisct,  miy  execute  an  absolute  convey- 
ance of  bis  property,  prove  a  valuable  consideration  pass- 
ing between  them,  and  retain  his  property  in  de^ite  of 
inreditors;  that  he  may  thus  enjoy  his  prc^rty,  unless  the 
creditor  can  be  so  fortunate,  under  the  covert  agreeraent,^ 
as  to  unmask  the  artifice,  and  make  proof  to  the  satisfac* 
tion  of  a  jury,  that  the  consideration  has  been  returned,  or 
otherwise,  that  the  contract  was  in  fact  designed  to  ope- 
rate as  a  fraud  on  creditors;  then  it  will  appear,  that  the 
most  matured  legal  doctrines  of  many  of  the  most  enlist* 
ened  ages  and  countries,  have  been  but  visionary  phantoms; 
that  a  host  of  English  Judges,  who  have  illumined  half 
the  globe;  that  the  entire  Federal  Judiciary  of  the  Union; 
together  with  the  Supreme  Courts  of  two  thirds  of  the 
States,  have  long  been  in  gross  ddusioo;  and  that  lately, 
Chief  Justice  Savage,  and  his  associates  and  reporter,  have 
kindled  a  new  Kght  of  instruetion,  more  dazzling  than  any 
produced  by  the  few  who  had  preceded  them  on  that  side 
4)f  the  question. 

The  case  to  which  we  are  thus  indebted,  is  that  of  i7ts- 
mHv.  Hopkins.  <^  The  facts  were,  that  a  debtor  executed  ^^"^ 
.a  bill  of  sale  for  a  horse  and  other  articles,  to  Hopkins,  to 
provide  for  the  security  and  payment  of  a  pre-existing 
debt  It  was  expressed,  that  the  articles  should  be  ap- 
praised by  a  person  named ;  and  upon  payment  being 
made  in  the  articles,  or  otherwise,  the  surplus  and  remain* 
ing  articles  should  be  released.  The  appraisement  took 
place  next  day,  at  less  than  the  debt  due,  ^nd  was  then 
indorsed  on  the  bill  of  sale  by  the  appraiser.  Thust  ihe 
contract  stood  for  fifteen  months,  when  another  «»ett*ement 
took  place,  at  which  a  balance  was  struck  of  a  less  amount 
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JANUARiMMo.  remaining  due.     Then  the  debtor  executed  another  instrti-* 
^^^'^^^^  ment  to  the  same  creditor,  on  the  same  paper,  mentioning 
7.**'       the  balance,  and  agreeing  that  so  much  of  tha  property 
Moora.       <(a8  remained  on  hand,''  should  remain  liable;  and  that  the 
'*  horse,  which  remained  on  hand,  <'was  to  remain  for  the 

present/'  with  the  debtor.  During  all  this  time,  the 
property  had  remained  in  the  possession  and  use  of  the 
vendor,  by  the  permission  of  Hopkins.  At  the  time  of 
the  first  contract^  the  vendor  was  indebted  to  other  per- 
sons, and  one  of  them,  Bissell,  about  six  months  thereaf- 
ter, sued  him  and  obtained  judgment;  and  a  few  days  af- 
ter the  second  agreement  with  Hopkins,  issued  out  execu- 
tion, and  directed  the  sheriff  to  levy  on  the  horse  in  the 
vendor's  possession.  The  horse  was  sold  by  the  sheriff  to 
Bissell,  who  had  notice  before  the  sale,  (and  as  the  Chief 
Justice  thinks,  probably  before  he  sued, )  of  the  claim  of  the 
vendee.  The  question  of  the  right  of  property  arose  in 
an  action  of  trover,  by  Hopkins  v.  Bissell^  in  which  a 
recovery  was  had  by  the  plaintiff,  and  the  judgment  was 
affirmed  in  the  Supreme  Court 

Here,  it  is  true,  the  language  of  the  Court  embraces  the 
contested  doctrine;  for  the  Chief  Justice  says,  in  reference 
to  a  contrary  decision  by  Chief  Justice  Kent,  in  the  same 
Court,  <Hhat  the  learned  Judge,  no  doubt,  intended  to  say, 
#5  John.  261.  as  in  i9arron  v.  Poor/on,  ^  that  possession  continuing  in 
the  vendor,  is  only  prima  facie  evidence  of  frauds  and 
may  be  explained.  The  question  is,  in  every  case,  wheth- 
er the  act  done  is  a  bona  fide  transaction,  or  whether  it  is 
a  trick  and  contrivance  to  defeat  creditors." 

But  the  more  essential  principles  of  the  doctrine  were 
not  necessarily  involved  in  that  case;  the  avowed  object  of 
the  contract,  as  shewn  by  the  expressions  of  the  mstni- 
ment,  was  to  secure  the  pajrment  of  a  pre-existing  debt; 
and  was  so  considered  by  Uie  Court  who  decided  it;  for 
the  Chief  Justice  says,  ^<the  bill  of  sale  was  dearly  a 
mortgage,  payable  on  demand,  and  I  can  see  no  grounds 
for  the  imputation  of  fraud  in  fact;  nor  do  I  conceive  the 
facts  such  as  to  constitute  legal  fraud.  It  is  very  distin- 
guishable from  7ti^n6'« case." 

He  takes  no  notice  of  the  cases  of  Edwards  v.  Har- 

5  2T.R.  587.  6in,^of  Hamilton  V.  Russelly^  or  scarcely  any  of  the 

*m '*"*^'*'      numerous  cases  in  either  country,  in  which  the  doctrine  of 

constructive  fraud  is  maintained.     Nor  does  he  lay  any 

stress  on  the  distinction  usually  admitted  between  absolute 

and  conditional  sales,  such  as  was-  taken  in  the  leading 
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COM  o(  Edtoctrcb  v.  Harbin^  "that  if  the  vendee  took  an  January  issa 
absolute  bill  of  sale,  to  take  effect  immediately  by  the  face  ^^"^^^^^^^ 
of  it,  and  agreed  to  leave  the  goods  in  the  possession  of  the  Jf^ 

vendor  for  a  limited  time,  such  an  absolute  conveyance,       Moore. 

without  the  possession,  was  such  a  circumstance  per  se^  

as  made  the  transaction  fraudulent  in  point  of  law.  '^     Yet, 
that  if  the  want  of  immediate  possession  be  consistent 
with  the  deed,  as  it  was  in  the  case  of  Bucknal  v.  RotS" 
ion,  ^  and  Cadogan  v.  Kenneth  ^  and  as  it  is,  if  the  deed  a  Prec.  inCh.^ 
be  conditional,  and  the  vendee  is  not  to  have  the  possess-    ^^' 
ion  until  the  condition   is  performed,  the  sale  was  not    432^^' 
fraudulent,  for  there  the  possession  accompanied  and  fol- 
lowed the  deed,  within  the  meaning  of  the  rule.     The  es- 
sential principles  of  the  doctrine  were  recognized  by  Judge 
Buller,  in  the  case  referred  to,  and  have  been  admitted 
by  most  of  the  subsequent  decisions,  in  maintaining  the 
existence  of  constructive  fraud ;  that  there  is  a  necessary 
distinction  between  deeds  and  bills  of  sale  which  are  to 
take  effect  immediately,  and  such  as  are  to  take  effect  at  a 
future  time,  or  on  a  future  event;  that  the  possession  must 
not  be  inconsistent  with,  but  subservient  to  the  object  of 
the  contract,  and  that  this  is  all  that  is  meant  by  the  rule, 
that  the  possession  must  accompany  and  follow  the  deed. 
Pursuing  this  idea,  Judse  Buller  remarked,  "we  are  all 
of  opinion  that  if  Uiere  be  nothing  but  the  absolute  con- 
veyance, without  the  possession,    that,  in  point  of  law, 
is  fraudulent''      Chief  Justice   Marshsdl,  in  the  case  of 
Hamilton  r.  Russell^  after  reviewing  the  decision  by  Bul- 
ler, observes,  *nhis  Court  is  of  the  same  opinion.     We 
think  the  intent  of  the  statute  is  best  promoted  by   that 
construction;  and  that  fraudulent  conveyances  which  are 
made  to  secure  to  a  debtor  a  beneficial  interest,  while  his 
property  is  protected  from  creditors,  will  be  most  effectu- 
ally prevented,  by  declaring  that  an   absolute  bill  of  sale 
is  itself  a  fraud,  unless  possession  ^'accompanies  and  fol- 
lows the  deed."     This  construction,  too,  comports  with 
the  words  of  the  act;  such  a  deed   must  be  considered  as 
made  with  intent  to  delay,  hinder  or  defraud  creditors.'* 
This  latter  decision  was  made  under  a  Virginia  statute, 
considered  similar,  in  respect  to  fraudulent  conveyances^ 
to  the    acts  of  13Mand  21th  Elizabeth;  all  which  were 
at  that  time,  as  they  have  uniformly  been  elsewhere,  ad- 
judged only  declaratory  of  the  principles  of  the  common 
law.      The  statute  of  this  State  is  substantially  the  same, 
apd  entitled  to  tlje  same  construction. 
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lAiTOABTicjo.  It  is  shewn  that  the  case  of  Bissett  v-  HopkinSy  em- 
braced a  bill*  of  sale,  the  object  of  which  did  not  require 
immediate  delivery  of  the  property ;  the  chief  inconsistency 
was  that  the  first  contract  purported  a  delivery  of  the  prop- 

erty,  which  was  not  intended;  but  the  second  agreement, 

and  which  preceded  the  creditor's  lien,  was  free  from  this 
objection.  It  expressed,  that  the  vendor  was,  for  the  time, 
to  retain  the  possession,  and  explained  as  the  former  had 
done,  that  the  motive  was  the  security  of  the  debt  Thus 
it  appears,  that  the  result  of  the  decision  is  reconcileable 
with  the  more  current  doctrine;  so  far  at  least,  as  to  place 
the  case  on  its  own  peculiar  merits;  and  that  it  is  distin* 
guishable  from  the  lejiding  cases  in  which  the  doctrine  of 
constructive  fraud  has  been  sustained. 

The  reporter  has  subjoined  to  that  case,  a  note  in  which 
he  has  enumerated  a  variety  of  exceptions  to  the  rule;  a 
sufficient  number,  as  he  thinks,  to  destroy  it  This  ef- 
Cmrt  has  been  elaborate  and  ingenious;  but  to  such  as  have 
taken  the  trouble  to  examine  the  supposed  exceptions, 
and  test  them  by  the  true  rule,  they  will  appear  less  im- 
posing. Exceptions  are  the  consequence  of  all  general 
rules,  and  do  not  necessarily  impair  flieir  value.  Seve- 
ral of  the  reporter's  collected  cases  are  entirely  consistent 
with  the  rule,  not,  however,  according  to  his  assuroptioa 
•f  it,  "that  unless  a  change  of  possession  follows  imme- 
diately, it  is  not  only  evidence  of  fraud,  but  per  remakes 
the  sale  fraudulent  and  void/'  The  rule  as  recognized 
1^  the  cases  already  cited,  of  Edwards  v.  Harbin,  and 

#4BiiiD.265.  BdmiUimv.  Rusaelly  and  also  of  Dawes  v.  Cope,  ^  to 
which  he  refers  for  it,  is  in  substance,  only  that  the  pos- 
session shall  n<.t  be  incompatible  with  the  object  of^the 
deed,  or  that  it  shall  be  consistent  with  its  spirit  and 
intent 

Public  sales,  whereby  notoriety  is  afforded  of  the  change 
of  title,  and  the  proceeds  are  once  applied  to  the  bene* 
fit  of  creditors;  or  where,  at  least,  the  sale  is  made  throu^ 
the  agency  of  an  oflBcer,  so  as  to  furnish  indifferent  evi- 
dence of  the  motive  of  the  transaction,  are,  I  think,  on 
iirinciple  and  the  best  authority,  to  be  viewed  in  a  dif- 
ferent light,  and  must  depend  on  the  existence  of  fraud  in 
fact.  Nor  can  there  be  an>  doubt  of  the  propriety  of 
withholding  the  application  of  the  rule  of  possession  w'here 
the  reason  of  it  more  obviously  fpils,  gg  where  the  credit- 
or is  knowing  and  assenting  to  the  terms  of  the  sale;  where 
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the  conveyance  being  free  from  other  objections,  is  in  the  januaet  isso. 
nature  of  a  marriage  or  family  settlement;  where  a  change  ^^^^V^^^ 
of  possession  is  impracticable,   or  i^epugnant  to  the  ven-        '^^*' 
dee's  right  or  interest^  or  where  it  is  inconsistent  with  the       Mdore. 

purpose,  as  in  case  of  an  assignment  by  an  insolvent  to  a  — ^ ^ 

trustee  who  advertises  the  sale  immediately  for  the  pay- 
ment of  all  the  creditors;  where  the  possession  is  con- 
current or  doubtful,  it  may  become  proper  for  the  con- 
sideration of  the  jury.  The  cases  here  enumerated  are 
conceived  to  embrace  identically  or  by  analogy,  most  of 
the  collected  exceptions  to  the  rule,  admitting  tne  farther 
exception  of  conditional  sales,  and  which  furnish  a  larse 
portion  of  the  reporter's  collection,  but  whiclfi,  as  I  will 
presently  attempt  to  shew,  form  a  distinct  class,  depend- 
ing on  different  pdnciples. 

It  may  however  be  here  remarked,  that  several  of  the 
decisions  relied  on  by  the  reporter,  must  be  questioned; 
among  others  the  case  of  Brooks  v.   Powers.^    The  sale  aiSMMi.  Id 
of  the  oxen  by  the  tenant  to  his  landlord,  in  payment  of  ^^' 
the  rent,  under  an  agreement  that  the  former,  a  debtor, 
should  retain  the  possession  and  use  of  the  oxen  to  carry 
on  1h8  larm,  and  the  fact  that  they  did  so  remain,  until 
seized  under  attachment,  was  a  fraud  in   law,  unless  pro- 
tected by  a  statute  favorable  to  landlords;  and  the  case  of 
.flbii;e// V.  £//to//,  ^  where  an  absolute  bill  of  sale  for  a  ^iBa«lfer& 
horse,  was  taken  as  a  security  for  a  debt,  and  the  property,    !>«▼>  ?£ 
after  having  been  left  with  the  vendor,  and  so  kept  for 
six  years,  was  seized  on  execution  by  another  creditor; 
the  Court  decided  that  such  a  transaction  was  only  pre- 
sumptive evidence  of  fraud  for  a  jury,  and  the  jury  hav- 
ing found  no  fraud  in  fact,  the  verdict  was  sustained.     If 
this  was  not  a  fraudulent  sale,  both  in  law  and  fact,  it  is 
difficult  to  imagine  one.     Perhaps  such   cases    as  these 
should  be  considered,  not  as  done  by  the  reporter,  as  ex- 
eeptions  to  the  rule  of  fraud,  but  as  exceptions  to  the  learn- 
ed decisions  of  the  Coiu^ts  in  which  they  were  rendered. 
With   respect  to   conditional  sales,  though  highly   res- 
pectable tribunals  have  applied,  and  continue  to  apply  this 
doctrine  indiscriminately,  even  to  mortgages,  yet  I  can- 
not conceive  such  application  authorised  either  by  the 
leading  cases  or  the  principles  of  reason  or  necessity,  only 
so  far  as  the  reason  of  the  rule  affects  them  by  analogy. 
I  take  the  reason  of  the  law  to  be,  that  the  continuance  of 
the  vendor  in  possession  after  a  sale,  importing  a  transfer 
of  possession,  tends  to  give  the  vea4or  a  false  credit,  and 
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JANUARY  1830.  is  suspicious,  by  Tcason   of  the  inconsistency;  that  the 

^^-^^^"^*^  probable  effect  is,  *<to  delay,  hinder  or  defraud  creditors,'^ 
^yj^*  and  the  parties  must  be  presumed  to  have  intended  what 
Moore.       naturally  flows  as  a  consequence  of  their  acts;  and  also, 

that  less  rigor  affords  facility  to  contracts  on  ficticious  con- 
siderations, creating  colorable  liens  on  property.  And 
though  it  is  true  many  sales,  in  form  conditional,  have 
been,  and  may  be  created,  that  ore  fully  obnoxious  to  the 
same  legal  objection  f  yet  that  a  material  distinction  exists, 
is  sufficiently  apparent,  as  well  from  necessity  as  a  series 
of  decisions  under  the  common  law  and  statutes  of  Eliza- 
beth; previous  to  the  bankrupt  act  of  2lst  James  /.,  this 
act  subjected  to  the  commission  of  bankruptcy  all  chattels 
which  the  bankrupt  used  and  possessed  as  owner,  though 
they  had  never  been  his.  And  the  same  distinction  his 
been  since  observed,  except  in  cases  falling  within  the 
legitimate  or  spurious  influence  of  the  bankrupt  law.     The 

«iVe8ey,34ff.  cdSQ  oi  Ryall  V.  RowleSj^  which  was  on  a  mortgage, 
and  held  subject  to  the  rule  of  possession,  as  also  Worseiy 

b  1  Burr. 467.  ^^  Demattos  Sc  SladtTj  *  were  under  the  bankrupt  act, 
and  governed  by  it  I  am  free  to  concede,  that  some  of 
the  modem,  as  well  as  earlier  decisions,  have  blended  the 
true  doctrine,  under  the  various  statutes  declaratory  of 
the  common  law,  with  the  principles  of  the  bankrupt  law, 
and  have  failed  to  preserve  the  necessary  distinction  be- 
tween absolute  and  conditional  sales.  It  cannot,  however, 
be  tolerated,  that  a  mere  agreement,  though  exiiressed  in 
the  deed,  if  incompatible  with  its  object,  can  obviate  the 
objection  of  fraud.  The  validity  of  the  sale  must  depend 
on  the  circumstances,  <<and  it  must  appear  to  be  for  a  pur- 
pose fair,  honest  and  necessary  or  conducive  to  some  fair 
object  in  view.  Appearances  must  not  only  a^ree  with 
the  real  state  of  things,  but  the  true  state  of  things  nust 

rKcnt'f  Com.  be  honest  and  consistent  with  public  policy."  * 
vl^^r"^      It  is  remarked  by  Judge  Story,  ^  that  "these  principles 
8«rg.  and*      of  the  common  law  are  undoubtedly  founded  upon  the  con- 
^?Ti^<M     siderat ion,  that  possession  of  personal  chattels  constitutes 

d  1  au.423.  ^^  ordinary  indicium  of  ownership,  and  that  the  grett- 
est  public  mischiefs  would  arise,  if  secret  and  wurvowed 
transfers  might  overreach  the  attachments  of  creditors.  It 
would  enable  debtors  to  hold  out  false  colours,  and  protect 
conniving  contracts  from  the  animadversions  of  the  law. 
The  mischief  would  be  still  greater,  as  to  sherifi  and 
other  pabi'c  officers.  They  must  act  at  their  peril,  and 
where  the  debtor  is  in  the  open  and  visible  possession  of 
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property,  exercising  acts  of  ownership,  they  are- com- January isao. 
pelled  to  seize  it  oji  the  proper  judicial  process;  and  great  ''^•^'V"^^ 
indeed  would  be  the  hardship  if  their  proceedings  could        ^^^* 
be  overhauled  in  an  action  of  tort,  where  the  utmost  dili-       Moorr 
gence  and  care  could  not  protect  them  from  deception.  » 

Upon  principle,  independent  of  authority,  it  would  seem 
that  substantial  justice  would  require  that  a  party  who  has 
a  secret  transfer  of  property  left  in  possession  of  the  origi- 
nal owner,  should  he  held  to  waive  his  right  in  favor  of 
creditors  and  public  oflScers,  even   if  the  case  were  not 
held  infected  with  fraud.  Vigilanitbtis  non  dormientibus 
leges  substrvientJ*^    Another  consideration  in  support  of 
this  principle,  is,  that  in  all  cases  where  it  can  apply,  the 
equity  is  at  least  equal  against  the  validity  of  the  sale, 
even  if  the  sale  be  bona  fide.     The  contest  is  between 
claimants  alike   meritorious,  and  the   struggle   is,  which 
shall  lose,  whether  the  vendee,  who  has  permitted  a  fail- 
ing or  insolvent  debtor  to  continue  the  possessor  and  ap- 
parent owner  of  the  property,  or  a  creditor  in  the  ordi- 
nary pursuit  of  his  debt,  and  which   has  probably  been 
contracted,  or  the  collection  delayed   on  the  credit  of  the 
debtor's  visible  property;  certainly  the  loss  should  fall  on 
him  who  has  contributed  to  the  means  of  procuring  a  false 
^credit. 

It  is  much  less  important  to  justice,  whether  the  judge 
or  jury  determines  the  question,  than  that  the  law  should  be 
correctly  administered.  Yet,  if  the  law  and  policy  of  the 
-country  dictates  the  necessity  of  constnictive  fraud  in  re- 
lation to  any  transactions,  I  think  no  other  can  more  imperi- 
ously demand  it,  than  the  case  of  an  insolvent,  who  has 
absolutely  convoyed  his  property  at  private  sale,  under 
an  agreement  that  he  shall  retain  it,  and  who  has,  by  the 
permission  oflhe  vendee,  continued  the  visible  and  reput- 
ed owner,  and  thereby  acquired  the  means  of  continuing 
his  credit;  and  also  procured  time  to  squander,  or  in  some 
way  place  the  proceeds  beyond  the  reach  of  his  creditors, 
if,  according  to  the  secret  fact,  any  consideration  was 
given.  Under  such  circumstances,  it  is  an  outrage  on 
common  sense,  to  deny  but  that  the  debtor  has  the  means 
of  practising  deception  and  fraud  on  the  community, 
which  otherwise  he  could  not  have.  It  is  a  fact,  in  its 
nature,  often  unsusceptible  of  proof,  whether  any  or  how 
many  of  the  creditors  have  casually  received  information 
of  the  sale;  and  if  the  sale  be  void  as  to  one  creditor, 
whose  debt  is  equal  to  the  value  of  the  property,  the  ef- 
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jANUAETiKM.  fcct  OD  Che  contract  is  the  same  as  if  void  as  to  all;  more- 

^^-^"V"^*^  over,  the  law  has  established  the  priori^  and  equality  of 

^y^"        debts;  therefore,  a  sale  which  is  void  at  law  as  to  one 

Moore.       creditor,  is  void  as  respects  them  all.     But  perhaps  it  is 

■  sufficient  for  the  judiciary  to  expound  the  existing  law, 

until  it  is  authorised  to  modify  it;  and  as  it  has  uniformly 

been  conceded  by  all  who  have  most  adorned  the  annals  of 

1'urisprudence,  that  whether  a  transaction  be  fair  or  fraud- 
ent,  is  often  a  question  of  law;  that  it  is  the  judgment  of 
law  of  facts,  and  intents,  I  am  constrained  to  consider  the 
principle  so  established,  except  so  far  as  I  am  controled 
>y  contrary  decisions  of  this  Court,  and  while  they  pre- 
vail. Then  certainly,  where  material  facts,  or  material 
intents  are  disputed,  and  so  far  as  they  are  contested,  they 
are  to  be  submitted  to  the  jury  under  the  instruction  of  the 
Court  as  to  the  law;  it  bemg  then  a  mixed  question  of  law 
and  fact  But  shall  the  Courts  shrink  from  their  province, 
and  do  less?  Shall  the  Judge  only  say  to  the  jury,  that 
though  the  want  of  possession  is prima/acie  evidence  of 
fraud,  it  is  subject  to  explanation  to  the  satisfaction  of  the 
jury,  and  under  whatever  circumstances  submit  the  far- 
ther decision  to  their  discretion?  In  contests  between  sus- 
picious or  masked  vendees  and  creditors,  where  the  ven- 
dor being  in  failing  circumstances,  has  remained  the  visi- 
ble and  reputed  owner  of  the  property,  and  enjoyed  all 
the  means  of  deluding  the  public  by  procuring  false  credit; 
or  where  there  is  no  evidence  of  a  legal  consideration;  or 
where  only  matter  tending  to  excite  sympathy,  or  some- 
thing rather  in  the  nature  of  collusion  than  legal  merit, 
is  relied  on  to  remove  the  objection  to  the  validity  of  the 
•ale,  what  is  the  legal  course?  Shall  the  judge  simply  sub- 
mit the  question  to  the  jury,  whether  the  parties  to  the 
contested  sale  have  acted  in  good  faith  or  meditated  fraud; 
and  instruct  them  to  govern  their  decision  accordingly? 
Or  shall  he  instruct  them,  that  according  to  a  supposed 
state  of  facts,  if  they  find  them  to  exist,  the  sale  is,  or  is  not 
fraudulent?  The  decisions  of  the  Court,  as  expresaed  in 
«Aaia»p.54.  this  case,  and  in  the  case  of  Hobbsv.  Bibb, «  do  not  ex- 
plicitly determine,  but  leave  an  inference  favorable  to  the 
general  submission  to  the  jury.  If  such  be  the  eourse 
adopted,  this  state  must  become  subject  to  an  infinite  var- 
iety of  laws  of  property,  and  the  due  responsibility  of  the 
bench  is  trsnsferred  to  the  jury  box;  for  then  like  leol 
principle  of  decision  is  smothered,  and  placed  beyond  Uie 
reach  of  revision  by  the  Supreme  Court;  and  as  Chancel* 
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lor  Kent  remarks,  "fraud  in  fact  is  reluctantly  dfawn  by  JAinjARr  wm. 
a  jury,  and  their  sympathies  must  be  overcome  by  strong  ^"^^  "*^^ 
and  positive  prooi  before  they  will  readily  assent  to  the  ^/®* 

existence  of  a  fraudulent  intent,  which  is  so  difficult  to  as-       Moore. 
certain,  and  frequently  so  painful  to  infer."     By  the  dif-  __*. 
ferent  course  suggested,  the  jury  is  excused   from  respon- 
sibility incompatible    with   their  organization,  and  we 
might  expect,  at  least,  uniformity  of  principle  from  either 
the  Circuit  or  Supreme  Court     • 

The  doctrine  of  constrictive  fraud,  was  directly  involv-  ' 
ed  in  a  case  before  the  Supreme  Court  of  New  York,  as 
late  as  1827.  «    The  same  Court,  on  whose  authority  in  aQtaiaon  t. 
the  previous  decision,  *>  the  idea  of  con/itructive  fraud  is    f^^'^'  ^•^ 
mainly  resisted.     The  bill  of  sale  was  tor  one  half  of  a  ^j'q\^^h^^ 
sloop,  absolute  on  its  face,  and  for  a  valuable  consideration;   Hopkiat. 
but  the  vendor  agreed  by  a  written  memorandum,  execut- 
ed at  the  same  time,  to  allow  the  vendor,  who  was  em- 
barrassed, twelve  months  to  redeem  the  property.     The 
transfer  was  immediately  entered  at  the  custom  house,  and 
new  papers  taken  out  in  the  names  of  the  vendee  and  the 
other  joint  owner.     Less  than  one  fourth  of  the  amount 
was  paid  by  the  vendor  in  a  short  time,  towards  the  re- 
demption of  the  sloop.     Afterwards,  and   within  about 
-one  month  after  the  sale,  other  creditors  obtained  a  large 
Judgment  against  the  vendor,  who  had  remained  in  the 
possession  and  control  of  the  vessel,  as  agent  of  the  own- 
ers.    These  are,  substantially,   the  facts  on  which  the 
•Circuit  Judge  decided,  <Hhat  the  bill  of  sale  was  fraudu- 
lent as  to  creditors  in  judgment  of  law,  and  refused  to 
suflfer  the  case  to  go  to  the  jury.''     The  Supreme  Court 
-liffirmed  the  decision  for  the  same  reason. 

It  is  only  deemed  necessary  farther  to  notice,  that  the  e  i  Brod.  &, 
case  of  Sleward  v  Lambey «  decided  in  1820,  by  the  Court  ^"«-  ^^ 
of  C.  ]).  which  more  than  any  other  English  deceision,  is 
supposed  to  have  shaken  the  authority  of  the  case  of  Ed- 
tcards  v,  Harbin^  did  not  necessarily  involve  the  ques- 
tion of  constructive  fraud,  or  whether  actual  possession 
ivas  necessary  to  transfer  the  property  in  chattels.  It  is 
true^  some  of  the  Judges  intimated  doubt  respecting  the 
extent  of  the  authority,  but  they  alL  agreed,  that  the  two 
cases  were  clearly  distinguishable,  and  that  their  decision 
did  not  conflict  with  the  other.  The  case  of  Steward  v, 
Jjombey  was  on  a  mortgage,  and  the  article  in  contest  was 
•a  windmill.  The  question  was,  whether  it  should  have 
Jieen  severed  from  the  land,  and  the  possession  transferred. 
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JANUARY  1830.  The  Coiirt  decided,  that  ^^whether  the  mill  was  legally  a 

"^^^^^^^^^  fixture  or  not,  it  was  at  all  events  actually  fastened  to  the 

Ayrei        land,  and  it  was  not  to  be  expected  the  mortgage  should 

Bleorv.       come  to  reside  in  a  mill,  or  that  he  should  turn  miller  in 

order  to  take  possession  of  his  security;''  and  that  it  was 

«yery  different  from  the  case  of  goods,  capable  of  being 
transferred  from  hand  to  hand;  the  possession  of  these  by 
a  supposed  vendor,  after  sale,  may  be  a  badge  of  fraud.'' 

Upon  a  full  view  of  the  subject,  I  conclude  that  the 
doctrine  of  constructive  fraud,  and  of  the  necessity  that 
the  possession  of  chattels  shall  be  consistent  with  the  deed, 
at  least  as  far  as  I  have  here  advocated  it,  is  fully  sustain- 
ed by  all  ihe  higher  Courts  of  England,  by  a  very  large 
majority  of  all  me  States  of  the  Union,  and  by  the  uniform 
decisions  of  our  entire  Federal  Judiciary.  I  am  therefore 
of  opinion,  if  the  principles  of  the  decision  in  Hobbsv. 
Bibb,  be  sustained,  that  they  should  at  all  times  be  restrict- 
ed to  the  narrowest  ground  that  will  allow  a  discretion  to 
the  jury  in  determining  that  the  constructive  badge  of 
fraud  has  been  sufficiently  explained;  and  that  the  judg- 
ment in  this  case  must  be  reversed,  and  the  cause  re- 
manded. 

Reversed  and  Remanded. 

Judge  Crjbnshaw,  not  sitting. 


Harrison  v.  Davis. 

1.  In  trespui,  a  plea  of  jastification  nnder  procen,  must  specify  thepro> 
cett  particalarlyi  vad  state  every  fact  neeessary  to  shew  tht  jastii- 
cation. 

2.  The  process  mast  be  correctly  described;  if  there  is  a  variance  it 
be  givefl  hi  evidence. 

3*  In  trespass  for  taking  ^oods  from  the   plaintiff's  possesskm,  under  the 
ralii 


general  issue,  the  defendant  cannot  go  into  evidenc  to  shew  that  the 
- »«' '  under  which  the  plaintiff  holds,  is  firwidulent. 

'^Jamss  Davis,  declared  against  D.  Harrison,  in  BiU 
Circuit  Court,  in  an  action  of  trespass,  charging  him  with 
having  taken  and  led  away  a  certain  horse,  the  property 
of  him,*  said  Davis.  The  defendant  pleaded,  1st,  the  gene- 
.ral  issue.*  2dly,  a  special  plea  in  justification;  in  which 
lie  stated  <<that  he  was  a  constable^  &c.  5  that  as  such,  he 
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ceived  from  L.  A.  Leonard,  a  justice  of  the  peace  for  Bibb  jANUAHTisat. 
county,  an  execution  in  favor  of  one  Green  B.  Woolly,  ^^-^'^V^^^-^ 
against  W.  Davis,  for  18  17  75,  besides  twelve  and  one  half     Ha™on 
cents  interest  and  costs,  to  do  execution  thereof;  that  by        Davis. 

virtue  of  said  precept,  he  levied  on  the  horse  as  the  prop-  

erty  of  said  W.  Davis;  and  that  the  horse  was  his  property, 
&c.^'  3dly.  A  general  plea  in  justification,  alleging  "that 
\^  seized  and  sold  the  horse  as  the  property  of  W.  Davis, 
by  virtue  of  sundry  executions  against  said  W.  Davis, 
placed  in  his  hands  as  constable,"  &c. ;  and  4thly,  *<That  an 
constable,  &c.  he  received  from  E.  Gaskill  and  L.  A. 
Leonard,  justices  of  the  peace,  &c.  other  executions,  one 
in  favor  of  Thomas  Rajrfield,  against  W.  Davis,  for  $l5f. 
and  the  other  in  favor  of  J.  Home,  for  $  25,  with  costs, 
which  executionis  were  placed  in  his  hands  to  collect,  and 
by  virtue  of  which  he  seized  and  sold  the  horse  as  the 
property  of  W.  Davis,  whose  property  he  was,'*  &c.  Tho^ 
plaintiff  joined  issue  on  the  1st,  2d  and  4th  pleas;  and  de- 
murred to  the  third  plea,  which  demurrer  was  sustained. 

At  November  term,  1827,  the  issues  were  tried,  when 
the  defendant,  Harrison,  offered  in  evidence  under  his 
pleas,  several  executions,  to  wit,  one  in  favor  of  Woolly, 
for  i8  17  87i  debt,  124  cents  interst,  and  g7  75  costs; 
one  in  favor  of  Rayfield  for  {0  15  debt,  40  cents  interest, 
and  cost  of  suit;  and  another  in  favor  of  Home  for  025^ 
debt,  181  cents  interest,  and  S  2  costs,  which , were  ob- 
jected to  by  the  plaintiff  and  by  the  Court  rejected.  The 
defendant  also  ofiered  to  prove  that  the  horse  was  former- 
ly the  property  of  William  Davis,  the  defendant  in  the 
executions;  that  the  plaintiff  never  had  possession  of  him, 
and  that  at  the  time  of  the  supposed  trespass,  he  was  in 
the  possession  of  one  Risinger;  that  at  the  time  ^e  debts 
were  contracted,  which  were  the  foundation  of  the  execu- 
tions, William  Davis  was  the  reputed  owner,  and  had  the 
Eossession  of  him.  The  Court  admitted  this  evidence^ 
ut  instructed  the  jury,  that  should  they  believe  the  prop- 
erty was  fraudulently  conveyed  by  Willliam  Davis  to  the 
plaintiff,  with  intent  to  defraud  creditors,  yet,  if'a 
made,  and  the  property  came  to  the  possessi< 
plaintiff  or  his  agent,  it  was  no  defence  under 
issue.  To  which  the  defendant  excepted, 
found  a  verdict  for  the  plaintiff  for  $  105  damagi 


Harrison,  assigned  for  error,  in  this  Court,  Is^  tlytttheg^/Lit  *•  - 
demurrer  to  the  third  plea  should  have  been  "* 
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JANUARY  1830.  and  2dj  that  the  executions  ware  improperly  rejected,  and^ 
^^^^^"^^  that  the  instructions  given  to  the  jury  were  erroneous. 

Harrison 

▼•  _ 

Davin.  GoLDTHWAiTEy  for  the  plaintiff  in  error.     The  first  as- 

...............  signment  of  error  is  not  relied  on.     The  second  consists 

of.  two  points.  1.  The  rejection  of  the  executions.  The 
one  in  favor  of  Woolly  is  described  in  the  defendant's 
plea;  the  mere  mistatement  of  $  17  75  and  12i  cents  in- 
teresty  instead  of  jS  17  87),  cannot  vitiate  the  defence; 
2.  The  instruction  of  the  Court.  We  contend  that  under 
the  general  issue,  the  defendant  can  properly  offer  evi- 
dence of  property  in  another  in  mitigation  ofdamagesi  es^ 
pecially  when  it  is  shewn  that  the  plaintiff  was  endeavor- 
ing to  perpetrate  a  fraud;  and  that  in  trespass>  a  constable 
•5  Term  R.     can  shew  that  the  plaintiff's  possession  was  fraudulent « 

11^  3  Star- 

1457-.1461.*         Clark,  for  tl>e  defendant.     The  dc^murrer  was  prop- 

b^  John.  R.   erly  sustained.  '>  The  executions  ofiered  were  variant  from 

those  pleaded,  and  were  properly  rejected.  <^    A  sale  by  an 

officer  when  relied  on  as  a  justification,  must  be  specially 

c4Jolin.R.      pleaded.  ^    Property  draws  to  it  possession,  and  possess- 

SL^m  ilwll  ^^^  of  the  agent  is  the  possession  of  the  principal,  <  and  pos- 

of  Ala.  510,  session  is  sufficient  to  maintain  trespass.  /  It  is  not  com- 
<^chvj?  ^'    petent  for  a  trespassei'  to  shew  property  in  a  stranger,  g 

493  t^  13  there  is  a  distinction  in  this  respect  between  trover  and 

John.  R.  443.  trewiass.  * 

ell  John.  285. 
379 

/a  John.  337..  By.  JUDGE  SAFFOLD.  The  first  assignment  is, 
434.  9*JohDl  that  the  Court  erred  in  sustaining  the  demurrer  to  the 
John^^  *^  third  plea.  As  this  assignment  was  not  particularly  re^ 
379. 13  John.  li<^d  on  by  the  counsel,  it  is  sufficient  to  say,  the  plea  did 
150.-384.  ||0t  present  a  legal  defence,  but  was  clearly  insufficient  for 
^is  John.  ^j^g  reasons  that  it  contained  no  description  of  the  execu- 
urjofan.383.  tions,  or  any  averment  that  the  horse  was  the  property  of 
the  defendant  therein. 

Second.  It  is  also  assigned  for  error,  that  the  Circuit 
Court  rejected  admissible  evidence,  and  gave  and  refused 
instructions  to  the  jury,  as  described  in  ^e  bill  of  excep- 
tions. 

The  first  branch  of  the  objection  respecting  the  tes- 
timony is,  that  the  executions  were  offered  in  evi- 
dence, under  the  special  pleas,  to  shew  the  defendant's 
authority  for  taking  and  selling  the  horse,  which  the  Court 
rejected.  On  comparison,  it  is  found,  that  a  variance  ex- 
ists in  the  amount  of  all  the  executions  offered  in  evideace. 
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and  those  described  in  th«  pleas.     The  least  difference  jai^^^^^. 
between  any  of  them  is,  the  amount  of  eighteen  and  three 
fourths  cents  interest,  required    by  the  execution,  but  un-  v. 

noticed  by  the  plea.     The  plea  also   omitted  to  shew  the       DaTu. 

amount  of  costs  in  the  same  execution,  describing  it  only  

as  one  <'in  favor  of  Jesse   Horn,   for  the  sum  of  twenty- 
five   dollars,  with  costs,    against    sard  William  Davis,^' 
when  the  execution  had  ascertained  the  amount  of  costs  to 
be  two  dollars.     Then  the  inquiry  is,  was  this  a  fatal  vari- 
ance in  the  description?      As  the  amount  of  costs  must 
necessarily  have  continued  to  increase  with  the  progress 
of  the  execution,  and  no  sum  differing  from  the  true  one 
was  expressed   in  the  plea,   the  failure  to  specify  the 
amount  was  not  a  material  variance.     But  as  respects  the 
interest,  there  is   more  difficulty;   a  variance  of  eighteen 
and  three  fourths  cents  in  the  amount  of  principal  or  in- 
terest, involves  the  same  principle  that  the  same  or  any 
other  number  of  dollars  would  do.     The  variance  is  so 
slight,  that  it  is  with  reluctance  we   sustain  the  objection, 
yet,  could  we  disregard  this  amount,  we  would  have  no 
criterion  by  which  to   be  governed;  and  must  therefore 
sustain  exceptions  for  the  smallest  variance  in  sums  where 
tbey  are  specifically  expressed,  as  a  main  feature  of  the 
description.     It  is  true,  a  previous  execution  appears  to 
have  issued   between  the  same  parties,   probably  on  the 
same  demand,  describing  the  amount  to  be  twenty-five 
dollars,  and  two  dollars  costs,  and  which  had  the  figure  2, 
and  the    words  ^'Interest   184"   indorsed  upon  it,  from 
which  it  may  be  inferred,  the  last  was  intended  as  an  alias; 
they  tvere  both,  however,  in  the  form  of  originals,  and 
contained  no  express  reference  to  each  other.     But  it  also 
appears  from  the  defendant's  return  that  the  previous  e^e- 
cutioo  had  been  levied  on  other  property  which  had  been 
sold,  and  the  proceeds  applied  to  older  executions;  that 
the  force  of  the  former  had   been  spent,  and   it  had  been 
returned  some  time  before  the  seizure  of  this  horse;  it 
could  therefore  afford  no  justification   for  the  subsequent 
taking;  and  was  certainly   inadmissable  under  a  plea  des- 
cribing an  execution  in  the  defendant's  hands  at  the  time, 
and  which  had  been  levied  on  the  horse.     The  variances 
with  reference  to  the  other  executions  are  still  greater. 
Hence,  it  is  conceived,  there  was   no  error  in  excluding 
the  executions,  and  the  transactions  connected   with  them 
from  the  consideration  of  the  jury. 

Under  this  assignment,  it  is  further  objected  that  the 
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JANUARY  1830.  instructioDS  given  by  the  Court  were  erroneous.  If  the 
^^^^"Y"^^  executions  which  were  offered  in  evidence  as  a  justifies- 
Harrison  ^j^^  were  correctly  exclirded,  the  defendant  Harrison  wa» 
Davis.  placed  in  the  attitude  of  any  other  indifferent  person, 
and  had  no  right  to  intermeddle  with  the  property,  wheth- 
er it  belonged  to  James  or  William  Davis;  nor  was  it  ma- 
terial to  him  whether  the  sale  by  which  the  horse  had  been 
transferred  to  the  former  and  placed  in  his  or  hisagent'^ 
possession,  was  bona  fide  or  fraudulent  The  law  is  be- 
lieved to  be  entirely  clear,  that  one  who  commits  a  tres- 
pass on  property  in  the  possession  of  another  who  claims 
to  be  the  absolute  or  qualified  owner,  can  neither  justify 
or  palliate  the  trespass  by  proving  that  the  ostensible  own- 
er claims  and  holds  the  property  under  a  fraudulent  sale 
from  a  third  ]>erson,  between  whom  and  the  defendant 
there  is  no  privity  of  interest  or  connection  of  title.  Such 
sale,  though  it  may  have  been  fraudulent  and  void  as  to 
creditors  and  purchasers,  would  have  been  valid  as  be- 
tween the  parties,  and  in  relation  to  all  indifferent  persons. 
It  was  not  until  the  evidence  under  the  special  pleas  had 
been  rejected,  that  the  Court  instructed  the  jury,  that  the 
alleged  fraud  could  not  constitute  a  defence  under  the 
general  issue.  A  legal  defence  to  an  action  implies  some 
available  matter  entitling  the  defendant  to  a  partial  or  to- 
tal discharge  from  the  supposed  liability,  and  as  this  al- 
leged fraud  could  not  legally  have  had  either  effect,  there 
was  no  error  in  the  instructions. 

To  mitigate  hardship  and  avoid  injustice  from  mistakes, 
slight  variances  and  inadvertencies,  the  Courts  usually 
grant  new  trials  on  equitable  terms  at  the  instance  of  the 
aggrieved  party,  and  permit-  amendments  in  the  plead- 
ings. Such  was  the  relief  the  law  contemplated  in  a  case 
like  the  present,  and  it  can  scarcely  be  doubted,  but  the 
Court  would  have  granted  a  new  trial  on  terms,  had  it 
been  applied  for  on  a  shewing  that  material  injustice 
would  result  from  the  misdescription  of  the  etecutions. 
A  majority  think  the  judgment  below  must  be  affirmed. 

By  JUDGE  CRENSHAW.  In  this  case  an  execution 
in  favor  of  Home,  as  described  in  tlie  plea,  is  for  the  sum 
of  twenty -five  dollars,  with  costs.  The  execution  offered 
in  evidence,  was  for  twenty-five  dollars  debt,  two  dollars 
costs,  and  eighteen  and  three  quarters  cents  interest.  On 
the  back  of  this  execution,  from  the  indorsement  made  by 
the  justice ,  it  is  obvious  that  this  was  a  renewal  of  a  prcr 
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Vious  execution  for  the  same  amount,  with  the  exception  jakuary  isao. 
of  the  interest,  and  which   execution  was  also  offered  in  ^*^pV^*^ 
evidence.     And  to  my  mind,  it  is  equally  apparent,  that        ^'^J'O'* 
the  eighteen  and   three  quarters  cents,   was  the  interest       i>avw. 

which  accrued  between  the   time  of  issuing  the  two  exe- • 

cutions;  and  this  is  the  reason  why  it  does  not  appear  in 
the  first  execution.  I  hold  then,  that  there  is  no  vari- 
ance. But  suppose  there  was  a  variance  of  eighteen  and 
three  quarters  cents  between  the  execution  described  in  the 
plea,  and  that  offered  in  evidence,  was  the  vai'iance  so 
material  as  to  warrant  the  Court  in  rejecting  the  evidence? 
I  apprehend  not.  Because  the  plea  does  not  profess  to 
^t  out  the  execution  in  hsBC  verba.  And  it  was  sufficient 
if  the  execution  described  in  the  plea,  contained  such  marks, 
of  identity  as  plainly  shewed  it  to  be  the  same  with  that 
offered  in  evidence.  In  5  Johnson,  ^  in  an  action  for  an  es-  ^  ^^^  39^ 
cape,  the  plaintiff  stated  the  substance  of  the  execution  in 
his  declaration,  without  setting  it  out  in  haec  verba f  but  in 
the  execution  produced  in  evidence,  there  was  a  variance 
of  one  cent  in  the  amount  of  damages  and  costs  ^  it  was 
held  to  be  immaterial. 

I  am  therefore  inclined  to  the  opinion ;  that  if  there  was 
a  variance  in  the  case  before  us,  it  was  so  small  a  one  as  to 
be  immaterial. 

These  executions,  therefore,  should  have  been  admit- 
ted,  and  as  a  necessary  consequence  of  their  admission, 
the  evidence  going  to  prove  that  the  right  of  property  in 
the  horse  levied  on,  was  in  the  defendant  in  the  execution, 
er  in  other  words,  that  the  sale  of  the  horse  to  the  plain- 
tiff below,  in  the  present  action,  was  fraudulent  and  void. 

For  these  reasons  I  think  the  judgment  should 'be  re- 
versed and  the  cause  remanded. 

JuD0£  Lipscomb,  concmrred  with  Judge  Crenshaw. 

Judgmeot  affirmed. 

JtTPOS  Taylor,  not  sitting. 
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Foster  v.  Foster. 

j.  H.  F— ,  J.  K.  and  J.  F.  entered  into  articles  of  agreement  concerBio^ 
landu  to  beheld  between  them;  J.  F.  bein^  alone  in  poc9esaion.  Afters 
wards  a  patent  issued  to  them  as  tenants  in  common.  J.  F.  died,  leaTmg 
bis  widow  and  devisee,  M.  F.  in  possession.  J.  H.  F.  brought  trespass 
to  try  titles  against  M .  F.  for  one  third  of  the  premises.    It  was  held. 

1st.  Thai  one  tenant  in  common,  cannot  maintam  the  action  against  a  eo- 
tenant  without  proving  actual  ouster. 

2.  Bat  ^at  M.  F.  was  not  tenant  in  common  with  J.  H.  F.  and  J.  K. 

3.  Thai  the  articles  and  will,  were  not  evidence  in  her  defence  to  shew  a 
tenancy  in  common. 

4.  That  the  action  was  maintainable,  thovgh  no  dower  had  been  assigned 
to  her. 

5.  In  trespass  to  try  titles  against  two,  though  the  plea  be  joint,  the  jury  may 

find  against  one,  and  not  guilty  as  to  the  other. 

James  H.  Foster^  brought  an  action  of  trespass  to  try 
titles,  in  Greene  Circuit  Court,  against  R.  Harrison  and 
Mary  Foster,  and  declared  against  them  for  one  undivid- 
ed third  part  of  a  tract  of  320  acres  of  land.  The  defend- 
ants pleaded  not  guilty. 

At  February  term  1828,  the  cause  was  tried.  The 
plaintiff,  J.  H.  Foster,  proved  that  in  1820,  one  Josiab 
Foster  settled  upon  the  tract  of  land  in  question,  by  clear- 
ing a  farm  of  about  sixty  acres  thereon,  the  land  Uien  be- 
longing to  the  government;  that  in  1821,  he  died,  leaving 
Mary  Foster,  his  widow,  in  possession;  that  he  left  no 
children;  that  she  had  remained  in  possession  ever  since. 
He  gave  in  evidence,  a  patent  for  the  land  from  the  gov- 
ernment of  the  United  States,  dated  the  25lh  of  Novem- 
ber 1825,  issued  to  himself,  and  to  Josiah  Foster,  and  Jehu 
Kirksey,  and  their  heirs  and  assigns  as  tenants  in  com- 
mon. The  plaintiff  further  proved  that  he  never  had  pos- 
session of  any  part  of  the  land,  and  proved  the  value  of  the 
rent  The  defendants  offered  to  introduce  as  evidence  oo 
their  part,  certain  articles  of  agreement  made  in  May 
1819,  between  the  said  James  H.  Foster,  Josiah  Foster 
and  Jehu  Kirksey,  binding  the  two  latter  to  pay  to  the 
former  certain  portions  of  the  purchase  money  of  lands 
therein  specified,  including  the  land  in  controversy,  and 
the  said  James  H.  to  convey  to  them,  &c.  when  he  should 
obtain  title,  &c.  They  further  offered  to  prove  by  the 
record,  the  commencement  of  a  suit  in  Greene  county 
Court,  by  the  plaintiff,  against  them  as  the  personal  repre- 
sentatives of  Josiah  Foster,  deceased,  founded  on  said  ar- 
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'  tides  of  ap^eement;  aad  also  the  record  of  a  bill  in  Chen«  January  ism. 
eery,  filed  by  themselyesaf^iostsaid  James  H.  iov  a  dis-  "^-^^^^^^ 
covery  and  to  injoin  8aid  suit,  together  with  the  answers 
thereto.     They  also  offered  a  copy  of  the  will  of  the  said 
Josiah  Foster,  dated  in  1816,  by  which,  after  providing   - 
for  the  payment  of  his  debts,  the  testator  left  the  remdue 
of  his  property  with  a  few  exceptions  to  his  wife,  Mary^ 
durine  her  life  or  widowhood,  with  power  to  sell  at  valu- 
ation for  her  convenience,  with  the  approbation  of  his  ex- 
ecutors, and  to  dispose  of  the  land,  and  remove  the  per- 
sonal property  to  any  part  of  the  United  Slates  she  might 
wish;  but  at  her  death  or  m^irriage,  one  half  of  said  prop- 
erty, or  its  proceeds,  was  bequeathed   to  others.     To  aU 
this   evidence  of  the  defendants,  the   plaintiff  objected. 
The   objection  was  sustained,  and  it  was  rejected.     The 
counsel  for  the  defendants  requested  the  Court  to  instruct 
the  jury,  that  if  they   believed  ihe  defendants,  or  either 
of  them  were  tenants  in  common  with  the  plaintiff  in  the 
land,  that  it  was   Necessary  to   entitle  the  plaintiff  to  re- 
cover, to  prove  he  liad  been  in  actual  possession  before  the 
commencement  of  the  action,  and  that  the  defendants  had 
actually  ousted  him.  But  the^Oourt  refused  the  instructton, 
on  the  ground  that  it  was  not  authorized  by  the  evidence; 
and  instructed  ihem  that  if  Josiah  Foster,  deceased,  was  a 
tenant  in  common  with  the  others,  that  bis  widow,  Mary 
Foster,    was    not     The  defendants  also  requested .  the 
Court  to  charge  the  jury,  that  if  dower  had  never  been  as- 
signed to  the  widow,  Mary  Foster,  thai  she  was  entitled 
to  the  possession  of  the  real  estate  of  the  decessed,  till  it 
was  assigned  her,  and  that  her  holding  the  land  as  widow, 
was  not  adverse  to,  but  in  privity  with   the  rights  and 
possession  of  her   deocsed   husband.     They  further  re- 
uested  the  Court  to  charg;e  the  j\wy  that  if  they  believed 
Harrison  not  guilty,  tliey  shouhl  find  in  favor  of  both 
defendants.     These  instructions  were  also  refused.     To 
all  which  the  defendants  excepted.     The  jury  found  a  ver- 
dict   for  the  plaiutiff  against    Mary   Foster  <)nly,  for  one 
third  of  the  land,  and  for  one  cent  damages,  and  not  guilty 
as  to  Harrison. 

Mary  Foster,  in  this  Court,  assigns  the  foregoing  mat- 
ter as  error. 

SHORTRinoE,  for  the  plaintiff  in  error.  Josiah  Foster 
was  tenant  in  common  with  the  plaintiff  below,  as  is  evi- 
denced by  the  patent  itself.     The  same  right  eontiiMes 
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to  his  representatives  io  estate.  '  Mary  Foster  then  be- 
ing tenant  in  common,  an  actual  oust^  was  necessary,  be- 
fore this  action  could  lie  against  her.  ^ 

Chapman^  for  the  defendant  in  error.  The  proposi- 
tion may  be  admitted,  that  to  sustain  an  action  against  a 
co-tenant,  a  tenant  in  common  must  prove  an  actual  ouster, 
or  something  tantamount;  but  Mary  Foster  is  not  a  tea- 
ant  in  common  with  the  plaintiff.  She  holds  as  a  tres- 
passer. She  can  claim  nothing  by  any  right  of  dower. 
It  is  only  estates  of  inheritance  which  are  subject  to  dow- 
er, and  her^  Josiah  Foster  died  several  years  before  the 
patent  issued,  and  therefore  when  he  had  no  title.  <  But 
if  she  had  aay  right  to  dower,  it  is  waived  by  her  accept- 
ance of  the  provisions  of  the  will;  she  may  elect,  but  can- 
not under  the  statute  have  both.  Even  had  she  been  en- 
titled to  dower,  what  would  have  been  legal  evidence  of 
such  right?  Clearly  it  would  have  been  her  petition  for 
dower,  and  the  assignment  of  it  by  tite  Court;  for  till  as- 
signment, she  has  no  title,  and  the  very  neglect  to  claim 
it,  and  still  continuing  to  enjoy  the  premises,  is  an  evidence 
of  waiver  of  it,  and  election  tp  hold  under  the  devise.  An 
entry  by  the  widow,  without  assignment  of  dower  is  a 
trespass.  ^  As  devisee,  her  title  against  us,  is  equally  un- 
availing. The  will  was  made  previously  to  the  acquisi- 
tion of  the  lands  by  Josiah  Foster,  and  after  acquired 
lands  do  not  pass  under  the  will.  ^  Nor  can  her  being  ex- 
ecutrix entitle  her  as  tenant  in  common,  for  freeholds 
vest  in  the  heir  at  law  immediately  on  the  decease  of  the 
ancestor,  and  the  executor,  as  such,  has  nothing  to  do 
with  them. 


By  JUDGE  WHITE.  In  the  rejection  of  the  evi- 
dence offered  by  the  defendants  below,  and  in  the  other 
matters  hereinafter  noticed,  it  is  insisted  the  Circuit  Court 
erred.  The  avowed  and  only  legitimate  object  of  this 
evidence  was  to  shew,  that  Mary  Foster,  one  of  the  de- 
fendants, was  tenant  in  common  with  the  plaintiff  in  the 
lands  in  controversy.  If  this  were  the  case,  it  was  im- 
portant to  the  defence;  as  one  tenant  in  common  cannot 
sue  another  till  actual  ouster,  or  its  equivalent  Would 
then  the  evidence,  if  allowed  to  go  to  the  jury  have  prov- 
en Mary  Foster  a  tenant  in  common  with  the  plaintiff? 
The  articles  of  agreement,  as  already  shewn,  were  dated 
long  prior  to  the  emanation  of  the  grant,  and  contemplated 
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the  acquisition  of  the  title   in   future.      They  therefore 'akuart  iijot 
vested  no  estate  in  either  Josiah  Foster  or  Mary  Foster,  ^"'^V'^^*"^ 
his  widow,  and  were,  no  doubt,  properly  excluded.     The  ?f  *' 

same  may  be  said  of  the  suit  at  law  and  in  Chancery,       Foster. 

founded  on,  and  growing  out  of  them.      The  will  was  

made  nine  years  before  Josiah  Foster  acquired  the  lands  in 
question,  and  if  its  provisions  were  admitted  to  be  strong 
enough  to  vest  a  title  in  his  widow,  to  the  lands  he  pos- 
sessed at  the  time  it  was  executed,  yet  as  it  contained  no 
prospective  devise  which  would  reach  real  property  af- 
terwards obtained,  she  acquired  no  interest  in  such  prop- 
erty. The  copy  of  the  will,  therefore,  if  read  to  theju- 
ry,  would  have  proven  nothing  material  to  the  issue.  But 
it  is  contended,  that  the  widow  had  her  right  of  dower  in 
the  land;  an  interest  not  inconsistent,  but  in  privity  with 
that  of  the  plaintiff.  The  widow  was  provided  for,  as 
already  seen,  by  the  will  of  her  husband,  which  was  re- 
corded in  1821,  five  or  six  years  before  the  commence- 
ment of  this  suit;  and  without  determining  whether  she 
should  not  have  renounced  the  provision  under  the  will 
in  the  manner  and  within  the  time  prescribed  by  the  stat- 
ute, to  have  authorized  a  claim  to  dower  in  these  lands,  it 
may  be  sufficient  to  say,  she  ought  not,  after  such  a  lapse 
of  j'ears,  to  be  permitted  to  interpose  that  claim  against 
the  right  of  one  seeking  the  possession  of  the  inheritance, 
but  should  be  left  to  seek  her  dower  in  the  ordinary  way. 
After  what  has  been  said,  it  is  scarcely  necesary  to  add, 
that  the  Circuit  Judge  very  properly  refused  to  charge  as 
requested,  that  if  the  jury  believed  the  plaintiff  was  ten- 
ant in  common  with  tlie  defendant,  the  action  could  not 
be  maintained  without  an  actual  ouster;  such  a  charge 
would  have  been  totally  irrelevant,  as  there  were  no  fact* 
to  which  it  would  apply.  The  laat  request  made  of  the 
Court  was,  to  charge  the  jury  that  if  they  believed  Har- 
rison, .one  of  the  defendants,  was  not  guilty  of  the  trespass, 
they  should  acquit  him,  and  the  other  defendant  also. 
This  too,  was  well  refused,  for  there  is  no  principle  bet- 
ter settled,  than  that  one  defendant  may  be  found  guilty 
of  a  trespass,  and  the  other  acquitted.  The  Court  are 
unanimously  of  opinion,  that  the  judgment  must  be  af- 
firmed. 

Judge  Ceekshaw,  not  sitting. 


300  CASES  DETERMINED  IN  THE 

JANUAETlfSO. 


The  St  ate  v.  Cawood  et  al. 

1.  A  confederacy  to  do  an  unlawful  act,  to  theinjuij  ofunother,  is  tnffiei- 
cient  to  sustain  an  indictment  for  a  conspiracy;  it  is  not  necessary  that 
flucb  act  be  actually  ooBiiuitted. 

2.  A  conspiracy  is  punishable  by  fine  and  imprisonment,  as  a  misdemeanour. 

3.  In  criminal  cases,  where  not  affected  by  statute,  the  common  law  of  En- 
l^and  is  in  force  inthia  StaU,  to  far  as  conatsteut  with  the  spirit  of  our 
mstitutions. 

4.  And  though  the  common  law  punishment  in  some  cases  may  be  tnapplica- 
Ue,  the  offence  may  neverthewsg  be  punished  as  a  misdemeanour. 

Thomas  Cawood,  Fhanklin  Bhown,  and  Taylor 
Brown,  were  indicted  in  the  Circuit  Court  of  Jsfferson 
county,  for  a  conspiracy,  and  at  October  term,  1829, 
were  found  guilty  and  fined  by  the  verdict  of  a  jury,  A 
motion  being  made  to  arrest  the  judgment,  the  presiding 
Judge  referred  the  question  of  the  legality  of  the  convic- 
tion to  this  Court,  under  the  provisions  of  the  law  for  de- 
termining questions  novel  and  difficult. 

The  indictment  charged,  that  the  defendants  "wickedly 
and  maliciously  devising  and  intending  unjustly  to  vex, 
oppress  John  Self,  and  to  deprive  him  of  his  good  name,fame, 
credit  and  reputation,  &c.  on  &c.  at  &c.  wickedly  and  un- 
lawfully am9ng  themselves,  did  combine,  conspire,  con- 
federate and  agree,  falsely  and  without  any  reasonable  or 
probable  cause  whatsoever,  to  charge  and  accuse  the  said 
John  Self  with  having  stolen,  taken  and  carried  away, 
feloniously,  a  certain  bank  note,  for  the  payment  of  one 
dollar,  of  the  value  of  one  dollar,  on  the  Augusta  Insur- 
ance Company,"  &c.  And  that  "the  said  Franklin 
Brown,  on,  &c.  at  &c.  in  pursuance  of,  and  according  to 
said  conspiracy,  combination,  confederacy  and  ag^^ement, 
«  between  them,  &c.  did  say  to  the  said  John  Self,  \bat  he 
the  said  John  Self  was  a  man  of  credit,  and  that  he,  the 
said  John  Self,  had  better  make  it  up  than  have  his  credit 
blasted."  And  that  the  said  Franklin,  in  pursuaj^se  of 
said  combination,  conspiracy,  &c.  so  had;  &c.  did,  on  &c. 
at&c.  unlawfully  and  wickedly  exacts  take  and  receive, 
of  and  from  the  said  John  Self,  a  sorrel  mare,  ol  the  goods 
and  chattels  of  the  said  John  Self,  of  the  value  of  fifty  dol- 
lars, for  and  as  a  compensation  for  the  pretended  offence 
above  mentioned;  whereas  in  truth  and  in  fact,  the  said 
John  Self  never  was  guilty  of  any  such  offence,  &c.     To 
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the  great  damage,   &c.   and   against  the  peace  and  dig-  januaky  isw. 

^^        '  The  State 

Shortridoe  arid  Peck  for  the  defendants,  contended  Catrood  ct  ai. 
that  the  judgment  should  be  arrested :  

1.  Because  a  conspiracy  is  not  an  offence  reached  of' 
punishable  by  the  laws  of  this  State.  «  a  Declaration 

2.  Because  the  indictment  itself  is  insuflicient     It  al-    J^^]?**^» 
leges  only,  that  they  conspired  to  charge  and  accuse,    12.  Laws  of 
irithoiit  averring  that  the  charge  was  to  be  by  indictment    Ala.  915. 

!./»  P    J,  fy       ^         '        t.  4.  au*.     Schedule  of 

before  a  competent  Court,  or  m  what  manner,  or  that  any    con.  sec.  5. 
act  was  done.     It  should  also  be  expressly  averred  that   ^^l®?,^** 
the  defendartts  did  "falsely  charge."     It  has  not  the  legaf   2hJ;c.  45! 
precision  which  is  necessary.  *  1  Hawk. P. 

Stewart,  for  the  State,   insisted  that  a  cbftspiracy  is    wheeier*«  * 
ixi  offence  at  comnfion  law,  and  that  as  such,  not  being  pro-    Crim.Law, 
Vided  for  partictilarly  by  our  statute  of  crimes  and  punish-  /^«"°**'gQg, 
ments,  it  was  punishable  as  at  the  common  law,  as  provided  .  999.  2  Bik. 
by  the  general  clause  of  the  statute,  which  is  to  that  effect;    Com.  note  19, 
that  as  to  the  form  of  the  indictment,  no  more  cei^tainty  is   ^'^    3  * 
required  in  an  indictment  than  in  a  declaration,  and  that    Pirr.i'^i. 
it  is  according  to  the  authorities  and  precedents.  ComTa^M. 

By  JUDGE  COLLIER.  The  points  insisted  on,  pre- 
sent  for  our  consideration,  t\vo  questions.  1.  Is  a  con- 
spiracy an  indictable  offence  by  the  laws  of  this  State?  2. 
Is  the  indictment  sufficient  in  law? 

It  was  conceded  in  argument,  that  a  conspiracy  was 
punishable  at  common  law,  but  that  we  had  not  adopted 
it  as  ah  offence  in  ouf  code  of  criminal  jurisprudence. 
This  obje<Aion  We  think  is  not  sustainable;  yet  for  its 
novelty,  it  merits  consideration.  By  the  2d  article  of  the 
ordinance  of  1787,  "for  tke  government  of  the  Territory 
of  the  United  States,  North  West  of  the  Ohio,"  which 
tvas  afterwards  made  the  fundamental  law  of  the  Missis- 
sippi Territory,  it  is  provided  that  "the  inhabitants  of  the 
Said  Territory  shall  always  be  entitled  to  the  writ  oi  habeas 
corpus,  and  to  the  trial  by  jury;  to  a  proportionate  repre- 
sentation of  the  people  in  the  legislature,  and  to  judicial 
proceedings  according  to  the  course  of  the  common  law.** 
This  provision  was  doubtless  made  with  reference  to  the 
common  law  of  England,  and  hence  that  law  need  not  have 
been  declared  to  be  in  force  here  by  express  enactment; 
but  if  express  legislation  were  necessary,  the  part  of  tho 
4^diaance  referred  to,  may   be  QOnsidered  as  having  that 
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JANTTARTUM.  effect     We  cannot  yield  our  acquiescence  to  the  proposi- 

'<^^^W^^  tion,  that  the  common  law  of  England  was  abrogated  by 

The  state     ^y,.  secession  from  that  country,  although  aware  that  this 

Cawood  et  al.  doctrine  is  sustained  by  some  respectable  names.     We  are 

,  willing  to  admit,  that  as  the  common  law  of  Engjland,  it 

no  longer  obtains,  yet  as  the  law  of  the  different  m^nbers 

of  the  union,  in  which  it  once  obtained,  it  still  maintains 

validity  without  the  aid  of  leeislatiye  enactment^  so  Seut  a» 

compatible  with  the  genius  of  our  institutions. 

I  take  it  thjen  as  most  obvious,  that  Congress  designed 
to  make  the  common  law  of  England,  so  far  33  applicable^ 
the  rule  of  action,  both  in  civil  and  criminal  proceedings 
in  Ihe  Mississippi  Territory.  This  idea,  in  regard  to 
crime,  is  strengthened  by  the  45th  section  of  the  '^actfbrthe 
punishment  of  crimes  and  misdemeanours^  originally  passed 
in  June',  1802,  but  re-enacted  with  amendments  in 
«Lft«r8ofAUu  1S07."«  Afterthe  enumeration  of  many  offences,  among 
3I4»  which  con^iracy  is  not  included,  the  section   referred  to, 

declares  *^that  every  other  felony,  misdemeanour  or  of- 
fence whatsoever,  not  provided  for  by  tbis^  or  some  other 
act  of  the  General  Assembly,  shall  be  punished  as  hereto- 
fore by  the  common  law.'*  This  act  was  enacted  upon 
the  hypothesis,  that  the  common  law  was  in  force  here; 
or  it  would  have  specifically  mentioned  the  offences  which 
were  understood  to  be  punishable. 

This  being  all  the  written  law  upon  the  subject,  existing 
anterior  to  the  adoption  ofourconstitntiont  the  5th  sec* 
tion  of  the  schedule  of  that  instrument,  declares  that  <<all 
laws  and  parts  of  laws,  now  in  force  in  the  Alabama  Ter- 
ritory, which  are  not  repugnant  tq  the  provisions  of  this 
constitution,  shall  continue  andrem^ip  in  force  as  the  laws 
of  this  State,  until  they  expire  by  their  own  limitation,  or 
shall  be  altered  or  repealed  by^the  legislature  thereof.'^ 
By  this  section  it  is  clear,  that  all  laws  whether  unwrittea 
or  statute,  if  consistent  with  the  constitution,  are  con- 
tinued in  force. 

It  is  proper  to  consider  now,  what  conspiracies  are  pun- 
ishable by  the  common  law.  It  was  insisted  in  argument, 
that  to  make  the  defendants  criminally  amenable  to  the 
laws,  it  was  necessary  that  their  unlawful  intention  should 
have  developed  itself  by  some  advances  towards  its  con- 
summation. We  think  differently,  and  believe  that  the 
brief  definition  of  the  offence,  given  by  Jjord  Coke,  and 
relied  on  by  the  counsel  for  the  plaintiffs  in  error,  as  con- 
ducing to  that  conclusion,  if  to  be  understood  literally,  is 
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too  contracted.     Nuriieroud  cilsed  of  conspiracy  have  been  jai^uar^^ 
adjudicated  in  the  Crimind  Court  of  New  York,  which  ^^"^T^^^^ 
are  reported  in  the  New  York  City  Hall  Recorder;  some     '^^^  ^^^^ 
expressfy  upon  common  law  principles,  and  none,  so  far  as  Cawobd  et  A 

we  haVe  been  able  to  discover,  on  a  statute;  all  of  which   ^ 

ineutcate  a  doctrine  very  different   from  tliat  of  Lok'd 
Coke.   It  is  there  held,*  that  to  sustain  anihdictment  for  ^^•^X?^ 
a  conspiracy,  it  is  incumbent  on  the  public  prosecutor  tb    SSer,  4A 
shew  that  two  or  more  persons  confederated  together  to    ▼oi.  mgt  i 
do  an  act  known  by  them  at  the  time  to  be  unlawful,  aiid    "^  *^ 
without  colotrr  of  right;  or  to  prove  some  facts  from  which 
such  a  confbiieracy  can  be  reasonably  inferred.     Ft  is  al- 
so there  held  to  be  unnecessary  in  a  prosecution  for  a 
conspfiracy,  to  diew  that  any  step  was  taken   by  the  con« 
8pirat<H^  or  either  of  them,  to  consummate  the  act  agreed  to 
be  dorie,  itf  is  sufficient  if  an  agreement  to  do  some  un^ 
lawftil  act  existed.  ^    It  is  further  held,  that  an  indict-  MUap.m. 
meht  foi'a  conspiracy  to  cheat  or  defraud  an  individual  of 
his-  moiiey  tar  goods,    may   be  maintained  thou^  the 
me^ns  be  not  charged  by  which  the  conspiracy  was  to  be 
eflfected.  ^    In  a  cause  which  was  there  argued  elaborately  « Ibid,  vol.  <:^ 
by  very  eminent  counsel,  upon  the  common  law  doc-    ^' 
trine,  ^  it  is  held  that  any  confederacy  to  do  that  which  d  Ibid,  vol.  ^ 
will  injure  an  individual,  is  a  conspiracy,  though  it  might    ^*^' 
be  just  and  lawful  for  either  of  the  parties  to  such  confed- 
eracy individually  to  meditate  and  accomplish  such  act  <    e  See  also  Ja- 
I  will  remark,  that  the  cases  quoted  from  the  City  Hall  Re-    ^*  \^^ 
corder,  were  argued  by  the  most  distinguished  lawyers  of  Obnspimcy. 
New  York,  and  determined  by  some  of  the  ablest  jurists   cwbTsm^ 
of  that  State;  and  as  authority,  are  therefore  very  respect^    Hawi^,  P.O. 
able.  b.  2.  c  25, 

It  cannot  be,  as  insisted  by  the  counsel  for  the  plaintiffs    nf  *  4  b^S!^ 
in  error,  that  a  conspiracy  is  not  an  offence  known  to  our    S®"'^?^'* 
laws;  because  the  villanous  judgment  v^hich  v^as  awarded    iiote4. 
to  it  by  the  common  law,  would  not  be  tolerated  by  our 
constitution^  as   being,   if  not  cruel,    at  least  unusual. 
Without  inquiring  whether  a  conspiracy  which  did  not 
suppose  an  accusation  of  some  crime  punished  capitally,  or 
some  crime  of  thespeciesofimmenyfi/M',  has  been  thus  rig^ 
orously  punished,  vt€  are  prepared  to  say,  that  if  the  con-  , 

stitution  repealed  the  appropriate  common  law  punishment, 
the  ofience  still  continuep^  and  may  be  punished  as  all 
othei^  nlisdemeanours  to  which  no  otiicr  punishment  was 
assigned,  by  fine  and  imprisonment  This  doctrine  in 
the  case  of  a  common  scold,  underwent  a  very  able  diseus- 
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JANUARY  1830.  sion  in  the  Supreme  Court  of  Pennsylvania  a  few  ye»n 

^^■^"V"^^  ago,  in   which  Judge  Duncan  delivered  a  very  learned 

Tke  ^tate     opinion,  deciding,  that  though  the  ducking  atool  could  no 

Cawoodetai.  longer  be  used,  fine  and  imprisonment  might  besubstitut- 

ed.     And  we  believe,  in  the  celebrated  case  of  the  United 

Slates  V,  %Snn  Royally  under   the  influence  of  the  com- 
mon law,  the  defendant  was  punished  by   fine  and  im- 
prisonment     Having  shewn,  as  we  believe,  that  a  con* 
«     spiracy  is  an  ofience  punishable  by  our  laws,  we  proceed 
to  consider  the  sufficiency  of  the  indictment 
The  indictment,  with  only  slight  and  immaterial  variatioDS, 
a  P«g«,  1175.    conforms  to  the  precedent  in  3  Chitty^s  Criminal  LaWy  • 
which,  on  objection,  was   holden  to  be  good  in  3  Bur^ 
*P«ge,  1330.    TOWS,  *    If  the  cases  to  which  we  have  reierred,  as  shew- 
ing the  essentials  to  constitute  a  conspiracy,  are  founded 
in  correct  ideas  of  the  ofience  at  common  law,  and  of  this, 
we  do  not  doubt,  we  are  at  a  loss  to  conceive   to  what 
part  of  the  indictment  exception  can  be  taken;  and  have 
therefore  no  hesitancy  in  declaring  that  the  judgment  must 
]ie  affirmed* 

Judgment  affirmed. 


■  'I 


Sykes  et  aL  v.  Stkes  et  al. 

I.  To  constitute  a  iranenpatiTe  will,  the  words  spoken  oiiist  have  IcftI  c«r- 

taiaty,  and  be  intendea  as  a  wHl. 
%  And  they  most  be  spoken  in  extremU, 

This  was  a  bill  in  Chancery^  filed  in  Momn  Circuit 
Court,  in  December  1827,  byRichard  Sykes,  for  himself; 
and  as  guardian  for,  and  next  friend  of  Robert  Sykes, 
William  Sykes,  and  Rebecca  Sykes,  infants,  against  James 
T.  Syke^  administrator  with  the  will  annexed,  and  James 
Sykes,  an  infant,  for  the  purpose  of  setting  aside  anun- 
cnnative  will,  which  had  been  admitted  to  probate  as  the 
will  of  John  Sykes  the  deceased  brother  of  the  complaio- 
ants. 

The  bill  charged  that  John  Syke^,  died  intestate,  about 
the  3d  of  February  1827,  leaving  real  and  personal  prop- 
erty, greatly  exceeding  one  hunJred  dollars  in  value;  and 
that  the  complainants  and  James  Sykes  were  his  lawful 
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})eirs  and  distributees;  that  a  nuncupative  will  was  proved  January  isao. 
Mnd  recorded  on  the  oath  of  Joseph  Sykes,  in  Morgan  "^^^"V"^-^ 
county  €ourt;  the  record  of  which  is   in  these  words:    ^yketettl. 

*«Being  at  John  Sykes'  on  the  2d  day  of  February  1827,    ^y*^***^*^ 

he  being  weak  in  body,  but  I  believe  sound  in  mind  and  — — — 

memory f  I  asked  him  what  he  thought  of  his  situation,  if 

he  tbou^t  he  ever  should  get  well,  he  once  thought  so. 

I  asked  him  in  case  he  should  die,   the  way  we  must  all 

go,  what  he  wanted  done  with  his  property;  he  observed 

he  wanted  his  brother  James  to  have   it  all.      He  died  on 

the  3d  day  at  night,  somewhere  about  two  o'clock.     This 

4th  of  February  1827.  Joseph  Sykes.*' 

It  is  further  alleged,  that  the  words  were  spoken  in  the 
presence  of  only  one  person,  the  said  Joseph  Sykes;  that 
the  declarations  were  loosely  made,  a  day  or  two  before  his 
death,  when  he  was  doubtful  if  he  would  recover  or  die; 
that  the  witness  was  not  called  on  to  hear  the  words  as  the 
last  will  of  the  deceased,  but  that  the  words  were  spoken 
in  answer  to  casual  questions,  made  to  him  by  said  witness; 
that  at  the  time,  he  was  completely  able  to  have  made  a 
will  in  writing,  with  all  due  solemnities;  that  the  said  sup-^ 
posed  will  bad  been  admitted  to  record  without  due  sol- 
emnity; that  the  complainants  reside  in  Virginia,  and  had  ' 
no  notice  of  the  probate.  The  complainants  charged  that 
the  defendant,  James  T.  Sykes,  had  procured  letters  of 
^ministration,  with  the  will  annexed,  and  would  pro- 
ceed to  deliver  the  estate  to  James  Sykes;  and  they  pray* 
«d  that  the  probate  and  will  might  be  set  aside,  and  that 
jdistribution  be  made  as  in  cases  of  intestacy  between  the 
brothers  and  sister.  The  written  statement  was  sworn  to 
before  the  Judge  of  the  county  Court  of  Morgan  county^ 
on  the  23d  of  Mav,  and  ordered  to  be  recorded. 

James  T.  Sykes,  the  administrator,  and  Joseph  Sykes, 
as  guardian  for  the  infant,  James  Sykes,  answered:  They 
admit  the  deceased  died  at  the  time  mentioned  in  the  bill, 
leaving  two  quarter  sections  of  land,  and  ten  or  twelve 
negroes;  but  deny  the  inte9tac3\  Joseph  Sykes  says  that 
the  deceased  had  been  sick  for  ten  or  twelve  days,  part  of 
the  time  beins  pretty  well,  walking  about  in  the  early 
part  of  his  sickness,  and  until  about  one  week  before  he 
died,  when  he  was  taken  very  ill,  and  confined  to  his  bed; 
that  he  believes  he  was  of  sound  mind  and  sensible,  when 
he  declared  his  will;  he  referred  to  the  sworn  statement 
;a8  being  true^  and  stated  it  was  reduced  to  writing  on  the 
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jANUAHTiaso.  4th  of  February,  about  two  days  after  the  words  spoken; 
"^^^^^"^^^^  that  the  words  were  spokea  in  his  presence,  alone  at. the 
Syketetol.    ^^^  j^^^  ^j^^^^  1,^  j^^^j  declared  tfie  same  intention  to  twe 

Sykes  et  al.    Other  persons^  about  the  20th  of  January  previous.  ^  They 
■'  answer,  they  believe  fully  his  intention  wae  as  expressed. 

They  further  answer,  that  the  deceased  became  partially 
insane  some  time  in  the  night  after  making  this  will,  and 
so  continued  till  his  death,  which  occurred  about  thirty 
hours  after.  The  answer  further  states,  that  the  deceased 
appeared  to  be  under  the  belief^  when  he  spoke  the 
words,  that  he  would  die.  It  is  also  denied  that  the  words 
were  casually  spoken,  but  that  the  questions  were  asked, 
and  the  inquiry  made  fairly  with  the  view  and  purpose 
to  learn  what  disposition  the  deceased  wished  to  be  made 
of  his  property  after  his  decease. 

Murphy,  a  witness  for  the  defendants^  deposed  that  the 
deceased  stated,  about  a  month  before  his  death,  that  he 
was  very  much  attached  to  his  brother  James,  and  that 
if  he  were  then  to  die,  he  would  bequeath  him  all  his  prop- 
erty;  and  that  if  he  were  married,  and  had  no  children,  he 
would  leave  him  one  half  of  his  estate. 

BuUoeh,  another  witness^  deposed,  that  about  fifteen  or 
twenty  days  before  his  decease,  the  intestate  said,  that  in 
ease  of  his  death,  he  wished  his  brother  James  to  have 
the  whole  of  his  property* 

Sturgis,  says  he  visited  the  deceased  as  a  physician,  and 
that,  with  the  exception  of  three  or  fonr  hours,  he  wis 
with  him  from  an  hour  before  sunset  on  Friday  evening, 
tiil  his  decease,  which  occurred  on  Saturday  night,  about 
two  o'clock;  that  dunne  that  time,  he  was  not  in  a  situa- 
tion to  have  made  any  disposition  of  Ms  property,  or  to 
eome  to  a  correct  conclusion  on  any  solmct;  that  he 
Was  too  weak  to  have  written  a  will,  and  delirious. 

It  was  admitted,  that  during  the  illness  of  the  deceased, 
he  had  every  ordinary  facility  to  have  written  his  vrill,  as 
pen,  ink,  paper  and  attending  friends;  and  that  he  cooM 
write,  when  physically  able.  Also,  that  the  deceased  bad 
declared  himself  more  partial  to  his  brother  James,  who 
bad  come  with  him  to  this  country,  and  lived  with  him  at 
the  time  of  his  death,  than  towards^  his  other  brothers  afid 
sister,  who  lived  in  Virginia. 

The  cause  was  heard  before  Judge  Gayle,  at  April  tenn 
1888,  who  rendered  a  decree,  dismissing  thle  bill,  and  6i* 
tablishing^the  will.  To  reverse  which  decree,  the  com- 
plainants sued  their  writ  of  error  t*  this  Court 
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Cx.A7  and  M'Cluivo,  tor  the  appellants,  argued  that  the  jAvuARTtuo. 
evidence  was  insufficient  to  establish  the  words  as  a  will;  ''^-^'V^^*-^ 
that  they  were  not  intended  by  the  deceased  as  a  will,  aad    ^b^  «taL 
Aat  no  words  eould  be  ^stablisbed  as  a  nuncupative  will^    SylBM^tat. 
Unless  spoken  in  extremUf  and  when  there  was  neither  i. 

time  DOT  opportunity  to  make  a  written  will.  •  «UwtofAhu 

883-4.    30 

H0PKIKS  and  Bbandok,  contra,  argued  that  the  deer^  508.  2  BiEtt: 

Watf  proper,  because:   Ist,   one  witnesa  is  sufficient  to  c;om.500. 

establiab  a  noncupative  wiU,  and  it  is  sufficient  to  prove  ^^S^f^ 

by  evidenoe  the  animus  teatandi  of  the  deceased.  ^    2d,  Thomas' 

the  proof  establishes  that  the  will  was  made  according  to  g  ^notet^ 

his  intention  long  before  expressed; «  and  3d,  because  it  andS. 

was  made  at  his  own  house,  in  his  last  sickness,  iust  before  ^  ^Blk.  dm. 

he  died,  and  he  was  unable  after  making  it,  to  have  made  500-1-2-3  and 

•r  written  any  other.  ^  u!^k. 456. 

d  Blkft.  Com. 

By  JUDGE  WHITE.  In  reyisingthia  decision,  two  501-2-3,  note 
main  questions  present  themselves  for  our  consideration:  SecBtowfS- 
f  irst,  did  the  words  spoken  by  the  deceased,  on  the  Fri-  4,  note  3,  59, 
day  before  his  death,  manifest  with  sufficient  legal  cer-  huS?9'i.^ 
tainty,  that  they  were  intended  as  his  will;  and  secondly^ 
were  they  spoken  in  that  extremity  in  which  alone  the 
law  authorizes  a  nuncupative  will  to  be  made.  Toller, 
defines  a  will  or  testament  to  be  '<a  legal  declaration  of 
a  party's  intentions,  which  he  directs  to  te  performed,  after 
his  death.'' .  When  this  declaration  is  reduced  to  writing, 
with  the  cH^inary  solemnities,  there  remains  no  question 
as  to  the  intent  of  (he  testator  to  make  his  will.  And  if  I 
mistake  not,  an  examination  of  the  cases  at  cpmmcm  law, 
of  the  disposition  of  personal  estates  by  testament,  will 
shew  that  the  Courts  have^  at  all  times,  been  particularly 
careful  to  see  that  the  animus  testandi  was  fully  proven 
before  they  would  establish  a  will.  Hence,  even  the  re* 
ducing  of  a  man's  intention  to  writing,  or  directing  it  to 
be  done,  would  not,  if  left  incomplete^  except  under  pet^ 
culiar  circumstances,  be  ccHisidered  as  his  will;  and  tha 
policy  of  our  law  has  been  from  the  earliest  acea,  to  favor 
written  wills;  one  motive  for  which,  no  doubt  was,  that 
the  design  of  the  testator  mi^t  be  clearly  exhibited. 
Even  in  the  days  of  remote  antiquity,  when  reading  and 
writing  were  such  rare  accomplishments  as  to  confer  pe- 
culiar privileges,  nuncupative  wills  were  not  establisl^, 
except  when  made  in  extremis;  and  experience  sooa 
taught  our  foreiathers,.  thai  the  license  of  the  common  law,. 
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jANUABTisM.  though  naiTowed  to  so  small  a  compass,  was  still  too  gthat 
^<^^'>^^^^^^  for  the  gGod  of  society.  The  celebrated  case  of  Coles  v. 
Sykciet  il.  Mordauni,  in  the  2Sth  of  Charles  11. ,  in  which  it  is  re- 
Sykei  et  al.    ported,  that  out  of  nine  witnesses,  sworn  to  ]!)roye  a  nun- 

. cupative  will,  almost  all  were  perjured,  and  Mrs.  Coles, 

herself,  guilty  of  sobornation  of  perjury,  manifested  that 
the  temptation  was  too  strong  for  human  nature,  and  led 
soon  after  to  the  salutary  statute  of  the  29M  of  Charles  IL , 
^hich  With  but  slight  variations,  has  been  incorporated 
into  our  code.  The  numerous  precautions  and  require- 
ments of  this  statute  have  almost^  (to  use  the  language  of 
Blaokstone,)  brought  nuncupative  wills  into  entire  disuse. 
Great  particularity  is  necessary  to  establish  them,  and 
nothing  is  of  more  importance  than  a  clear  manifestation 
of  the  animus  testandi;  therefore  it  is,  that  the  statute 
requires  that  ^ 'the  testator  should  call  on  the  persons  present 
at  the  time  of  making  such  will,  or  some  of  them,  to  take 
notice,  or  bear  testimony,  that  such  was  his  will,  or  to 
thai:  effect'' 

In  the  case  before  us,  there  was  no  particular  caH  on 
the  witness  to  take  notice,  &c.  but  it  is  contended  that  it 
was  to  that  effect  What  the  deceased  said,  was  in  answer 
to  a  question  put  to  him  by  the  witness.  This,  of  itself,- 
does  not  prove  that  he  had  not  the  requisite  animus  tes- 
iandi;  but  we  are  sustained  by  high  authority  in  sayinc^- 
that  in  such  a  case  the  Court  shoiild  be  more  upon  th^r' 
^ard  against  importunity,  more  jealous  of  capacity,  and 
more  strict  to  require  evidence  of  clear  intention  than  in 
ordinary  cases^  The  facts  shew,  that  in  previous  conver-' 
sations,  the  deceased  had  expressed  the  same  design  to 
.  leave  his  property  to  his  brother  James,  which  he  did  on 
the  Friday  before  his  death;  and  as  there  was  nothing  pe- 
culiar in  his  last  expressions  on  the  subject,  it  may  be 
fairly  argued,  that  though  they,  together  with  what  he  had 
before  said,  evinced  the  inclination  of  his  mind  as  to  the 
disposition  of  his  property,  yet,  that  he  did  nbt  intend 
them  as  the  declaration  of  his  will.  Had  this  been  his  de- 
sign, it  is  both  reasonable  and  natural  to  suppose,  that  he 
would  have  accompanied  his  expressions  with  words  more 
emphatic  and  unequivocal:  and  if  we  admit  that  he  was 
conscious  of  the  near  approach  of  his  dissolution,  it  is 
stranger  still,  that  when  the  subject  was  brought  to  his  re- 
collection, by  the  question  of  the  witness,  he  did  not  avail 
himself  of  the  few  remaining  moments,  either  to  hare  his 
«will  written,  or  Co  express  it  with  a  clear  and  unambigu- 
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oQs  manner  and  intent.    To  me^  iti3  evident^  that  though  January  isao. 
he  did  design  to  leave  his  property  to  his  brother  James>  ^^^C^'^T' 
yet,  eltherlrom  a  fluctuating  state  of  mindj  an  unwilling- ,  ^y"'""' 
nes;^  to  do  s^n  ^ct  irhich  brought  the  contemplation  of  deaUi    Sykei'ot  al. 

immediately  before  hin^,  or  deceived  by  a  delusive  hope   '• 

of  recovery,  he  did  not  make,  or  at  any  one  tim^  design 
to  make  his  will,  within  either  the  words  or  spirit  of  the 
statute.    As  to  the  second  point,  it  is  worthy  of  remark, 
that  our  statute  adopts  the  words  of  the  29th  of  Charles 
II.j  th^  nuncupative  wills  must  be  made  <<in  the  time  of 
the  last  sickness;'^  and  these  expressions,  as  appears  by  the 
case  cited  from  90th  Johnson,  502,  have  been  construed 
by  the  Courts  to  mean,  in  extremis.    These  latter  ex- 
pressions, as  appears  from  the  same  authority,  were  un- 
derstood by  the  writers  before  the  29th  of  ChUrles  IL, 
when  applied  to  this  subject,  to  mean  the  veriest  exti*emi- 
ty,  when  a  man,  in  the  words  of  Perkins,  <<lieth  languish- 
ing for  fear  of  sudden  death,  and  darcth  not  to  stay  the 
writing  of  his  testament.''    Chancellor  Kent  sustains  the 
same  idea,  by  observing^  that  there  is  a  strong  analogy  be- 
tween these  nuncupative  wills,  and  a  gift  upon  the  death 
bed,  oi*  a  donatio  causa  mortis^  and  these  gifts.  He  says, 
are  defined  in  the  very  terms  of  a  proper  nuncupative  will. 
A  dondito  causa  moriis,  is  where  a  man  lies  in  extrem- 
ity, or  being  surprised  by  sickness,  and  not  hating  an  op- 
portunity of  making  his  will,  but  lest  he  should  die  before 
he  should  make  it;  giyes  away  personal  property  with  hin 
own  hands.''     Then,  to  apply  these  explanations  of  tn 
extremis  or  last  sickness,  to  the  case  at  bar,  the  deceased 
had  time,  had  he  been  so  disposed,  after  his  expressions 
referred  to,  tohaVe  procured  the  writing  of  his  will;  he 
had  friends  and  all  the  ordinary  facilities  at  hand;  but  he 
did  not  do  it,  or  express  a  desire  to  have  it  done.     He 
must  then,  either  have  been  indisposed  at  the  time  to 
make  his  testament,  or  arouse4  by  the  perilous  extremity 
of  his  condition;  he  would   have  evinced  something  of 
that  hurried  anxiety  which  fearful  necssity  seldom  ilkifs  to 
produce.     Nothing,  how^ever,  of  this  is  in  proof,  but  a 
simple  eitpression  only,  that  if  he  should  die,  (implying  at 
least  some  degree  of  doubt,)  he  i/trished  his  brother  James 
to  have  all  his  pi'operty.     Upon  the  whole,  I  am  well 
satisfied,  that  the  indispensable  requisite  of  the  animus 
testandi  is  wanting  in  the  case,  and  that  it  is  perhaps    * 
more  than  doubtful,  whether  the  deceased,  at  the  time  of 
using  the  expressions  recorded  as  his  wU),   was  in  that 
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JANX7AKY1830.  extremity  of  condition^  which  would  authorize  him  to 

^^^^^^^^  make  a  nuucupative  wBl.     The  decree  then,  dismissing 

Sykes  et    .    ^^  ^^[[1^  was  erroneous  and  must  be  reversed,  and  this 

Sykesetal.    Court  proceeding  to  render  such  decree  as  should  have 

been  made  below,  order,  adjudge  and  decree,  that   said 

nuncupative  will  be  vacated,  and  set  aside  and  that  James 
T.  Sykes,  the  administrator,  proceed  to  distribute  the 
tate  of  said  John  Sykes,  deceased,  according  to  law. 

Decree  reversed  and  rendered. 


Davis  v.  Dickson  et  al. 

1.  In  debt  on  a  gaardiaii*s  bond,  it  it  sufficient  if  the  breaches  are  assigned  m 
the  replication,  and  it  is  not  error  that  the  dedaratioo  is  oa  the  pe&al^ 
merely. 

2.  Such  action  most  be  in  the  name  of  the  Judge  of  the  Coontf  Coort,  Ibr 
the  use  of  the  person  injored. 

3.  It  is  however  sufficient,  if  the  declaration  shews  for  whosa  uae  tkeesit 
is  brouj^ht,  it  is  not  indispensable  that  it  appear  in  the  writ. 

4.  Nor  is  It  necessary  that  it  appear  in  the  declaratlcm  in  what  partieolar 
manner  he  has  become  interested. 

5.  The  bringing  of  the  suit  is  sufficient  evidence  that  the  penon  iigared  re- 
quested it  to  be  instituted. 

6.  Where  a  party  pleads  in  abatement  to  the  writ  and  declaration,  aad  the 
plea  is  oTcrtnlcdon  demurrer,  he  cannot  insist  on  the  same  matter  iaar* 
rest  of  judgment,  if  he  has  pleaded  over. 

7.  The  record  contained  three  pleas,  which  were  demorred  tcv  but  no  dis- 
positienofthem  appeared.  There  was  a  trial  on  the  m^ts,  aad  moliea 
in  arrest  ofjudgment.  Held,  that  the  motion  in  arrest  was  anabaadon- 
ment  of  the  pleas. 

This  was  an  action  of  debt  in  Franklin  Circuit  Court,  in 
which  <<  James  Davis,  Judee  of  the  County  Court  of  Frank- 
lin county,  successor  of  William  Lucas,''  was  plaintifi^  and 
'^Michael  Dickson  and  John  Davis"  were  defendants,  in- 
stituted in  1824,  to  recover  on  a  bond  made  by  Dickson 
as  principal,  and  Davis  and  one  Thomas,  as  his  securities, 
dated  in  May  1820,  payable  to  Lucas,  as  Chief  Justice  df 
the  Coonty  Court  of  Frank! n  county,  and  his  successors  in 
office,  in  ^le  penalty  of  020,000,  conditioned,  that  Dick- 
son, who  had  been  appointed  guardian  of  Nancy  Rogers, 
an  infant,  should  well  and  truly  perform  the  duties  of  guar^ 
dian.  The  declaration  was  on  the  penalty  of  the  bondy 
without  noticing  the  condition,  or  assigning  specid  breach- 
jss,  the  usual  breach  only  of  non-payment  of  the  monej 
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being  alleged;  and  in  the  declaration,  it  was  stated  that  Jakuar^mo. 
tlie  suit  was  brought  "for  the  use  of  Thomas  W.  Shearon,"  ^^^^^^'^ 
which  did  not  appear  in  the  writ     The  defendants  craved  y?' 

oyer  of  the  bond  and  condition,  and  pleaded  in  abatement  iMcksonctal. 
to  the  writ  and  declaration,  because  it  did  not  appear  in  ■ 

the  writ  what  right  James  Davis  had  to  sue,  or  for  whbse 
use  the  suit  was  brought,  and  because,  by  the  declaration, 
it  appeared  to  be  for  the  use  of  Shearon  on  a  guardian's 
bond,  when  it  did  not  appear  that  he  had  any  interest,  &c. 
This  plea  was  demurred  to,  and  the  demurrer  was,  by  the 
Circuit  Court  overruled.  The  defendants  then  pleaded 
four  pleas.  To  the  three  first  pleas,  the  plaintiff  demur- 
red, but  the  record  does  not  shew  that  any  disposition 
was  made  of  these  demurrers. 

The  fourth  plea,  after  craving  oyer  of  the  bond  and 
setting  out  the  condition,  averred  performance  of  the  con- 
dition; to  which  the  plaintiff  re)3lied,  assigning  breaches, 
and  to  this  there  was  a  general  rejoinder  and  issue  to  th^ 
country.  At  March  term  1828,  the  plaintiff  obtained  a  ver- 
dict for  89,680  20,  and  judgment  was  entered  for  828,000, 
which  might  be  dicharged  upon  the  payment  of  89,680  20. 

The  defendants  moved  that  this  judgment  be  arrested, 
for  the  following  reasons:  1st,  that  there  was  no  cause  of 
action  in  the  plamtiff's  declaration.  2d.  That  it  did  not 
appear  that  James  Davis  had  any  right  to  commence  the 
action.  3d.  That  it  does  not  appear  in  the  original  writ, 
for  whose  use  the  suit  is  brought.  4th.  That  the  declara- 
tion was  on  the  bond  of  the  guardian  of  Nancy  Rogers, 
for  the  use  of  Shearon,  without  shewing  what  interest 
Shearon  had  in  the  action,  or  how  he  became  entitled  to 
an  action  on  the  bond.  5th.  That  the  original  writ  did 
not  shew  any  cause  of  action,  or  that  James  Davis  had  any 
right  to  sue.  6th.  That  it  did  not  appear  from  the  writ 
or  declaration,  that  any  one  had  sustained  an  injury,  nor 
did  the  writ  disclose  for  whose  use  the  suit  was  com- 
menced. And  7th,  that  the  writ  and  declaration  shewed 
no  default  in  Dickson  as  guardian.  On  these  reasons,  the 
Circuit  Court  arrested  the  judgment,  and  t6  reverse  this 
decision,  the  plaintiff  prosecuted  his  writ  of  error  to  this 
Court 

« 

Hopkins  and  W.  B.  Martin,  for  the  plaintiff  in  error. 
There  is  no  error  in  the  writ  and  declaration,  but  if  thfere 
was,  the  same  matters  which  were  relied  on  to  arrest  the 
judgment,  were  previously  pleaded  in  abatement,  and  af- 
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terthe  determination  of  the  demurrer  to  that  plea,  the  de* 
fendants  elected  their  course,  and  pleaded  over;  thereby 
they  waived  all  benefit  of  the  objection.  If  they  wished 
to  insist  on  those  matters,  they  should  have  relied  on  the 
plea,  and  not  pleaded  over.  ^  There  was  ia  full  and  fair 
trial  on  the  merits,  and  a  verdict  for  the  plaintiA*.  .  All 
errors  were  waived  by  going  to  trial  without  relying  oa 
the  pleas,  if  any  had  .previously  intervened.  ^ 

Gatls,  for  the  defendants* 

By  JUDGE  TAYLOR.  The  plaintifrin  error  is  un- 
derstood  to  insist,  that  the  judgment  below  should  be  re- 
versed for  the  following  reasons,  viz.  1st  There  was  no 
error  in  tke  writ,  declaration  or  other  proceeding  below. 
2d.  The  j>lea  in  abatement  included  all  the  ground  taken 
on  the  motion  to  arrest  the  judgment,  and  the  defendants 
submitted  to  the  correctness  of  the  decision  on  tlie  demur- 
rer to  that  plea^  by  pleading  over,  and  thereby  waiving, 
their  right  to  any  advantage  on  account  of  that  error.  3d. 
In  arresting  the  judgment,  the  Circuit  Court  revised  and 
reversed  its  own  decision,  which  had  been  made  in  sus- 
taining the  demurrer  to  the  plea  in  abatement,  which  it 
could  not  do.  4th.  That  all  the  errors  in  the  pleadings, 
ifany.  there  be,  are  cured  by  the  verdict  . 

In  the  case  ot  Parks  ^  Burke  v.  Orttningy  ^  it  was  de- 
cided by  this  Court,  that  if  a  defendant  submits  to  plead 
over  after  a  demurrer  to  his  plea  in  abatement  is  sustained^ 
he  acquiesces  in  the  decision  of  the  Court  and  cannot  af- 
terwards have  that  opinion  reversed.  There  is  no  dis 
position  now  felt  to  disturb  this  decision;  and  certainly 
by  applying  it  to  this  case,  the  investigation  might  be  con- 
sideraDly  shortened.  But  the  dourt  is  willing  to  settle 
the  points  which  have  been  raised  in  the  cause,  without 
ttJdng  shelter  under  this  rule.  I  will,  therefore  proceed 
to  examine  the  reasons  assigned  on  the  motion  made  in 
the  Circuit  Court  to  arrest  the  judgment. 

The  first  is,  <<that  there  is  no  cause  of  action  in  the 
plaintiff's  declaration.''  I  understand  this  to  mean,  and 
it  has  been  so  argued  by  counsel,  that  the  declaration  is  in- 
sufficient in  not  setting  out  the  condition  of  the  bond,  and 
assigning  breaches  thereof.  Previous  to  the  statute,  8 
and  9  William  IIL ,  in  actions  instituted  on  penal  bonds, 
the  plaintifi'had  ludgment  and  sued  out  execution  for  the 

full  amount  of  the  penalty,  where  a  breach  of  the  condi- 
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tioQ  was  proved.      At  that  period,  miits  were  dwiayiJ  ^^^\i^ 
brought,  and  plaintiff's  declared  for  the  amount  of  the  ^"^^^  .^ 
bond;    the  declaration  nlthfly  recited  the  amount  for  t. 

which  the  bond  was  giveh,  lind  averred  a  breach  In  the  iMok»oB«t«l. 

non-payment  of  that  sum;*    the  defendlBint  then  craved   — ^ ^ 

oyer  of  the  bond  and  condition,  and  pleaded  "performance  aSee  i  Will* 
6f  the  condition;  whereupon  the  plaintiff  replied,  assign-  ^"M'Sauiid. 
ing  breaches,  upon  which  the  parties  went  to  triad,  and  if 
the  plaintiff  proved  a  breach  of  the  condition  by  the  de- 
fendant, he  had  judgment  and  execdtion  for.the  whole 
amount  of  the  bond,  without  regard  to  the  damages,  which 
he  really  might  have  sustained.  The  great  injustice  which 
was  oflen  done  by  judgmeilts  of  this  description,  induced 
Courts  of  Chancery  to  interfere  at  an  early  day,  by  injoin- 
ing  the  amount  of  &e  judgment,  except  the  damages  actu- 
ally sustained.  The  statute  above  mentioned,  was  passed 
with  the  single  object  of  enabling  Cotirts  of  law  to  do  that 
justice^  for  which  a  resort  to  unancery  had  been  neces- 
sary. It  was  not  the  intention  of  the  framers  of  the  law  to 
vary  the  remedy  further  than  was  necessary  to  secure  the 
right.  PlaintiS%  Were  authorised  to  assign  as  many 
breaches  as  they  thought  right,  when,  before,  only  one 
was  permitted  to  be  assigned.  But  the  reason  of  this  is 
obvious.  Previous  to  the  statute,  the  proof  of  any  one 
breach^  was  sufficient  to  fix  the  defendant  with  the  whole 
amount  of  the  bdnd,  and  it  would  have  encumbered  the 
i^cord,  and  increased  the  expenses  of  the  suit,  by  a'dding 
more^  without  pl^oducing  any  corresponding  advantage. 
iBut  s^er  this  statute  Was  passed,  the  recovery  was  pro- 
portioned to  the  injurj^,  and  as  every  additional  breach 
produced  an  additional  injury,  of  course  it  became  essen- 
tial to  the  plaintiffs  right  to  permit  him  to  assigi)  as  mainy 
as  he  could  hope  to  ptove.  But  it  was  of  no  importance 
that  he  should  make  this  assignment  in  any  way  different 
under  the  statute,  from  what  had  been  customary  at  com- 
inoh  laW;  accordingly  we  find  the  statute  altogether  silent  hStt  i  wai- 
bn  this  subject;  and  that  the  practice  formerly  pursued,  jl^™'  Sa*"*** 
is  still  retained  in  England.  ^   . 

But  it  is  urged  by  the  Counsel  for  the  defendant,  that 
there  is  no  instance  in  Which  the  law  authorises  Judpes  of 
County  Courts,  as  such,  to  take  bonds  for  the  mere  pay 
ment  of  money.  That  all  the  bonds  ivhich  they  are  per- 
mitted to  take  officially,  must  he  given  with  Conditions,  to . 
be  discharged  by  the  performance  of  some  duty;  that  the 
declaration  must  shew,  that  a  bond  thus  taken,  is  not  a 
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JANUARY  itM.  mere  money  bond,  or  it  does  not  accord  with  the  statute 
^^^y^^^^  which  gives  the  authority.     This  objection  may   be  an- 
^.  swered  in  different  ways.     For  aught  that  appeara  on  the 

Diokum^tal.  declaration   in  the  present  case,  except  that  the  suit  is 
■  brought  by  the  plaintiff  as  successor  of  William  Lucas,  the 

words  "Judge  of  the  County  Court  of  Franklin  county," 
might  have  been  mere  words  of  description,  and  it  would 
have  devolved  upon  the  defendant  to  shew  they  were  not 
But  if  the  bond  was  taken  officially,  this  must  be  made 
to  appear  in  some  part  of  the  record,  and  a  defence  would 
be  equally  Available  if  the  breaches  are  assigned  in  the 
replication,  or  suggested  on  the  roll,  as  when  such  assign- 
ment is  made  in  me  declaration.  The  24th  section  of  the 
act  of  the  Mississippi  Teritory,  passed  in  1811,  entitled 
"an  act,  regulating  judicial  proceedings  in  certain  cases, 
and  for  other  purposes,"  so  far  as  this  point  has  been  con- 
sidered, corresponds  with  the  statute  of  William  III,  I 
am  therefore  of  opinion,  that  there  is  cause  of  action  in  the 
plaintiff's  declaration. 

The  second  reason  given   on  the  motion   in  arrest  of 
judgment,  is,  that  "it  does  not  appear  from  the  proceed- 
ings in  the  said  cause,  that  said  James  Davis  had  any  right 
to  commence  an  action." 
•LawiofAU.       By  an  act  passed   in   1803,  <*  the  power  of  appointing 
^^'  guardians  to  minor's,  is  vested  in  the  Chief  Justice  of  the 

Orphan's  Court  The  Chief  Justice  of  the  Orphan's 
and  of  the  County  Court,  was  at  that  time  one  and  the 
same  person,  and  there  was  an  officer  of  this  kind  in  each 
county.  It  has  not  been  contended  in  argument  that  this 
bond  is  void,  because  it  was  given  to  'William  Lucas, 
Chief  Justice  of  the  County  Court,"  instead  of  "William 
Lucas,  Chief  Justice  of  the  Orphan's  Court"  This  point 
was  not  made  below,  nor  could  it  now  be  here;  ana  if  it 
oould,  I  do  not  believe  it  would  avail  the  defendant  any 
thing  to  raise  it. 

By  the  25th  section  of  the  act  last  referred  to,  it  is 
provided  that  "bonds  given  by  executors,  administrators 
and  guardians,  and  all  other  bonds  taken  in  the  said  Court, 
shall  be  made  payable  to  the  said  Chief  Justice,  and  his 
successors  in  office.  By  the  39th  section  of  the  same  act, 
it  is  declared,  <Hhat  in  case  any  bond  become  forfeited,  it 
shall  and  may  be  lawful  for  the  Chief  Justice  of  the  Or- 
phan's Court,  to  cause  the  same  to  be  prosecuted  at  the 
request  of  any  party  grieved  by  such  forfeiture,  and  it 
shall  not  become  void  upon  the  first  recovery,"  &c.     The 
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bond,  which  is  the  foundation  of  this  action,  was  taken  by  ^^^rN^^^if/* 
virtue  of  this  statute.  jj  ^.^  ^ 

After  the  adoption  of  our  constitution,  and  the  admis-  t. 

sion  of  Alabama  into  the  Union  as  a  State,  viz.  in  1821,  Didwonetat 

our  County  Court  system  was  recognized;  a  County  Court,  * 

consisting  of  one  Judge,  was  established  in  each  county, 

and  in  him  was  vested  all  the  powers  previously  exercised 

by  the  Chief  Justice  of  the  Orphan's  and  County  Court. 

The  law  making  this  change  in  the  County  Court  system, 

enlarges,  in  some  instances  the  jurisdiction  of  the  Court, 

and  specifies  many  of  the  powers  of  the  Judge.  It  defines, 

at  considerable  length,  the  manner  in  which  letters  testa^ 

mentary  and  of  administration  shall  be  granted  by  him, 

prescribes  the  form  of  a  bond  to  be  executed  by  executors, 

administrators  or  guardians,  and  in  the  same  section  in 

which  that  form   is  prescribed,  <>  and  immediately  after,  «fi^ci3iP«g« 

there  is  the  following  provision:  ^<Such  bond  shall  not 

become  void  on  the  first  recovery,  and  may  be  put  in  suit, 

and  prosecuted  from  time  to  time,  against  sdl  or  any  one  or 

more  of  the  obligors,  in  the  name,  and  at  the  costs  of  any 

person  or  persons  injured  by  a  breach   thereof,  until  the 

whole  penalty  shall  be  recovered  thereon.'* 

It  is  urged  by  the  defendant's  counsel,  that  this  pro- 
vision is  the  one,  and  the  only  one,  under  which  the  action 
on  the  bond  sued  on  in  this  case,  could  have  been  prop- 
erly instituted;  that  it  should  have  been  brought  <<in  the 
name  of  the  person  injured,"  and  not  in  that  of  the  Judge 
of  the  County  Court     It  has  already  been  decided  by  this 
Court,  in  the  case  ot  Murphy  v.  May^  ^  that  the  correct  61  Stewtrt's 
confitruction  of  this  clause  is,  tliat  the  action  should  be    ^* 
brought  in  the  name  of  the  obligee  for  the  use  of  the  per- 
son interested ;  thereby  efiecting  the  object  oftheactin  mak- 
ing the  party  seeking  the  redress  responsible  for  the  costs. 
I  would  hesitate  long  before  I  could  consent  to  introduce 
such  an  anomaly  in  practice,  as  an  action  in  the  name  of 
one  man  on  a  bond  given  to  another,  without  an  assign- 
ment 

The  20th  section  of  this  act  of  1821,  contains  a  pro- 
vision which  embraces,  in  its  commencement,  a  bond  of 
this  description.  It  begins  by  declaring  ^<that  all  bonds 
and  recoghizances,  which  may  have  been  given  or  made 
payable  to  the  justices  of  any  County  Court,  or  Orphan's 
Court,  or  to  the  Chief  Justice  of  such  Courts,  heretofore 
established  by  the  laws  of  the  Mississippi  Territory,  or  of 
the  Alabama  Territory,  or  of  this  State,  shall  enure  and 
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^ANUARiMMo.  be  payable  to' the  Judge  of  the  County  Court  of  auch  coun- 
^"^^^^^  ty,  and  his  successors  in  oflSce."  Thus  far  the  section  is 
V.'  plainly  applicable;  the  only  difficulty  results  from  the 
ndttl^  words  which  follow  those  last  recited,  which  are  these, 
viz.  *<for  the  use  of  the  county,  and  suits  may  be  prose- 
cuted, and  judgments  recovered  thereon,  in  the  name  of 
such  Judge,  or  any  of  his  succes^rs,  &c.  It  is  not  to  be 
supposed  that  the  General  Assembly  intended^  that  exe- 
cutors, administrators  and  guardians  botids  should  be  sued 
on  for  the  use  of  the  county;  there  is  no  doubt  that  this 
clause  of  the  section  was  intended  to  refer  to  recognizan- 
ces on  bonds  of  a  public  nature^  the  money  arising  from 
which,  Was  to  be  paid  into  the  county  treasury  when  col- 
lected; and  I  consider  the  inference  fair,  that  on  other 
bonds  it  was  intended  that  suits  should  be  brought  in  the 
same  w&yy  that  is  to  say,  in  the  name  of  th^  Judge  of  the 
County  Court,  for  the  use  of  the  person  interested. 

I  come  now  to  consider  the  3d  reason  for  the  motion  in 
arrest  of  judgment,  viz.  <<there  is  nothing  in  the  original 
writ  which  shews  for  whose  use  the  suit  is  Ijrought^'  The 
object  of  the  law  in  requiring  that  suits  of  this  descrip- 
tion shall  be  brought  for  the  use  of  tiie  person  injured,  or 
alleging  himself  so  to  be,  has  already  been  explained.  In 
this  way,  the  Judge  of  the  County  Courtis  to  be  protected 
from  responsibility  for  costs*  This  also,  is  the  exposition 
iven  of  the  statute  in  the  case  just  cited,  of  Murphy  v. 
^oy,  in  which  case  a  judgment  sustaining  a  demurrer  to 
the  declaration  on  the  ground  that  it  did  not  appear  for 
whose  use  the  suit  was  brought,  was  affirmed.  But  it  ha9 
op  where  been  determined,  that  this  should  appear  in  the 
writ  In  the  present  case^  the  declaration  docs  set  out, 
that  the  suit  is  brought  for  the  use  of  Thomas  W.  Shear- 
pn,  thereby  rendering  him  liable  to  a  judgment  for  costs  in 
the  event  of  a  successful  defence.  For  my  own  part,  how*- 
ever,  I  should  feel  much  inclined,  were  it  necessary,  to 
overrule  the  opinion  in  the  case  of  Murphy  v.  May;  that 
decision  would  seem  to  preclude  the  Judge  of  the  County 
Court  from  protecting  the  rights  of  minors,  by  voluntari- 
ly instituting  actions  on  the  bonds  of  guardians,  executors, 
^c.  It  certainly  would  never  be  determined,  that  if  he 
saw  ^e  estate  wasting  away  by  the  misconduct  of  persons 
filing  these  trusts,  mat  it  would  not  be  in  his  power  to 
protect  the  interests  of  infants,  by  instituting  actions  on 
the  bonds  of  the  trustees  for  their  benefit,  almough  they 
might  be  too  young  to  be  aware  of  the  jeopardy  in  which 
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Iheir  property  was  placed,  and  of  course  could  make  no  January  wao. 
request  which  would  render  them  responsible  for  the  ^^"^^^"^ 
costs.  J]^" 

The  4th  reason  offered   in  arrest  of  judgment  is,  that  Wcksonetal. 

the  declaration  does  not  shew  what  interest  Thomas  W. 

Shearon,  for  whose  use  the  suit  is  prosecuted,  has  in  thc^ 
estate  of  Nancy  Rogers,  the  infant,  to  secure  whose  rights 
the  bond  was  given.  It  is  clearly  unnecessary  that  any- 
thing of  the  kind  should  have  been  shewn  by  the  plaintiff; 
whether  the  defendant  would  have  been  permitted  by 
plea  or  otherwise,  to  bring  this  point  before  the  Court,  it 
is  not  necessary  now  to  determine.  It  may  probably  be 
a  fact  which  the  Judge  of  the  County  Court  is  alone  to 
decide  on,  when  the  application  is  made  to  him  to  bring 
the  suit;  and  it  might  render  him  responsible  to  those  real- 
ly interested,  were  he  to  permit  a  stranger,  by  the  use  of 
his  name^  to  recieve  money  to  which  others  were  entitled. 

The  subsequent  reasons  are  included  in  those  already 
considered.  It  has  been  argued,  however,  that  the  pro- 
ceedings are  fatal  in  not  shewing  that  the  person  for  whose 
use  the  suit  is  brought,  had  requested  the  plaintiff  to  in- 
stitute the  action.  This  is  believed  to  be  proved  by  the 
institution  of  the  suit  itself.  Whenever  an  action  is 
brought  on  a  bond  pf  this  description,  for  the  use  of  any 
third  person,  it  is  to  be  inferred  that  he  has  directed  the 
Judge  of  the  County  Court  to  bring  the  suit;  and  if  this 
presumption  be  untrue,  he  has  an  easy  mode  of  making 
it  appear  by  dismissing  the  suit 

Since  writing  the  foregoing,  I  have  read  the  opinioil 
delivered  in  this  Court,  in  the  case  of  Fuqua  v.  Stone.  ^  a  i  Stewart'^ 
The  proceedings  and  judgment  of  the  Circuit  Court  id  ^^^^ 
that  case  were  so  evidently  erroneous,  that  it  is  probable 
it  went  off  without  argument  or  much  consideration.  I 
am  entirely  prepared  to  overrule  so  much  of  that  decision 
as  relates  to  the  necessity  of  assigning  breaches  in  the  de- 
claration. The  judgment  in  this  case  must  be  reversed; 
but  the  question  recurs,  whether  is  the  cause  to  be  remand- 
ed, or  such  judgment  rendered  here,  as  should  have  been 
rendered  in  the  Court  below. 

1 1  does  not  appear  that  any  disposition  was  made  by  the 
Circuit  Court,  of  the  demurrer  to  the  three  first  pleas  of 
the  defendant;  and  it  was  insisted  by  the  defendant's 
counsel  in  the  argument,  that  if  the  judgment  should  be 
reversed,  the  cause  should  be  remanded,  that  the  demur- 
rer to  those  pleas  may  be  disposed  of.     A  majority  of  the 

48 
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JAKUARY1890.  Court  18  of  opinion,  that  the  defendant  abandoned  those 
'^^^^^^^^^^  pleas,  by  moving  in  arrest  of  judgment  before  any  decisioo 

*y       of  the  Court  had  been  pronounced  upon  them. 
DiekioDet  a|*      The  Court  here^  therefore,  must  proceed  to  render  such 
«— — —  judgmenton  the  verdict  as  should  have  been  rendered  by 
the  Court  below. 

Judgment  reversed  and  rendered  for  the  plaintiff. 


LtJCAS  et  al.  v.  Atwood  et  al. 

1.  The  cr«diton  of  acopartnenhip  are  entiUed  to  be  first  paid  out  of  tb« 
copartnenhip  effects,  to  the  ezclasion  of  the  creditors  of  an  indWidiial 
partner. 

S.  Chancery  kUI  lend  its  aid  to  a  creditor  to  parsae  am  e<^itable  fiind  for 
the  tatisfactioD  of  his  debt,  provided  he  cannot  obtain  satitfiietion  at  law* 

3.  And  when  sach  creditor  has  sobjected  snch  fund  by  reason  of  his  wm- 
perior  diligence,  he  will  be  entitled  to  retain  it,  and  it  wiU  not  be  snl^fect- 
ed  to  distribution  among  creditors  g enerally. 

4.  And  the  creditor  who  first  applies  to  Chancery  fer  the  benefit  of  th* 
equitable  fond,  is  entitled  to  a  preference. 

5.  Courts  of  equity  regard  rather  natters  of  tubstanee  in  dettnuDnig  tbe 
rights  of  parties,  thiui  mere  technicalities. 

This  was  an  appeal  sued  to  this  Court  by  John  R. 
Lucas,  and  Wyman  &  Clarke,  to  reverse  a  decree  in  equi- 
ty rendered  in  the  Circuit  Court  of  Madison  county,  H 
April  term  1828.  The  facts  of  the  cause  are  nume- 
rous, and  the  record  very  voluminous,  but  so  far  as  ma- 
terial to  the  decision,  they  are  recited  in  the  opinion  de- 
livered by  the  Chief  Justice,  and  are  as  follows: 

The  appellant  Lucas  was  the  holder  of  a  note  for  up- 
wards of  ;i6,000,  made  by  S.  D.  Hutchings,  &  Co.  a  firm 
composed  of  the  said  S.  D.  Hutchings,  who  was  Atwood's 
intestate,  and  of  one  Henry  C.  Bradford;  upon  this  note 
Lucas  brought  suit  in  1820,  on  the  common  law  side  of 
Circuit  Court,  for  the  county  of  Madison,  against  the  said 
Hutchings  &  Bradford,  as  partners  composing  the  firm  of 
S.  D  Hutchings  &  Co.    Pending  the  suit,  Hutchings  died, 
and  his  death  was  suggested  on  the  record,  and  the  suit  as 
to  him  abated.     In  1821,  judgment  was  rendered  ypina^ 
Bradford,  for  the  amount  of  the  note,  on  which  judgment, 
an  execution  issued   against  his  goods  and  chattels,  &.C. 
which  was  returned  nulla  bona.     After  they  had  given 
the  note,  on  which  Lucas  had    brought  suit,   one  A.  D. 
Veitch  became  indebted  to  the  firm  in  the  sum  of  05^000, 
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for  which  he  gave  his  note.  The  copartnership  was  dissolv-  January  imo. 
ed  in  1820,  and  by  the  terms  of  the  dissolution,  Bradford  ^TlT^ti 
assigned  all  his  interest  in  the  firm  to  Hutchings.     On  the         ^.^ 
day  after  tfiis  dissolution,  and  before  it  was  known,  Brad-  Atwood  et  aL 
fordy  without  the  knowledge  of  Hutchings,  transferred  — — — — - 
Veitch's  note,  by  indorsement  in  the  name  of  the  firm,  to 
the  Planter's  and  Merchant's  Bank  of  Huntsville,  in  pay- 
ment of  his  own  individual  debt,  due  to  the  bank. 

Hutchings,  afterwards  filed  his  bill  in  Chancery  against 
the  bank  and  against  Veitch  &  Bradford;  upon  whidi  the 
bank  was  injoined  from  collecting,  and  Veitch  from  pay- 
ing the  note.  The  bill  alleged,  mat  the  consideration  of 
Veitch's  note  was  for  the  stock  of  goods  sold  by  the  firm 
of  S.  D.  Hutchings  &  Co.  and  that  the  firm  was  greatly 
in  debt,  and  oweid  for  those  very  goods  for  which  the 
note  had  been  received;  and  prayed  that  the  President  and 
Directors  of  the  bank  might  be  compelled  to  surrender  the 
note.  Pending  this  suit  in  Chancery;  Hutchings  died,  and 
Atwood  had  the  bill  revived  in  his  name,  as  the  administra- 
tor of  Hutchings.  Veitch's  note  was  payable  in  notes  on 
solvent  persons,  and  shortly  after  the  bill  was  filed,  a 
receiver  was  appointed  to  receive  from  Veitch,  notes  in 
discharge  of  his  own,  to  collect  them,  and  hold  the  pro* 
ceeds  subject  to  the  further  order  of  the  Court.  In  1825, 
the  Chancellor  made  a  final  decree,  so  far  as  the  bank 
was  concerned,  by  which  the  President  and  Directors 
were  required  to  deliver  the  note  up  to  Atwood,  and  to 
pay  over  to  him  any  money  that  they  had  collected  on  it; 
and  the  suit  was  continued  as  to  Veitch  and  Bradford. 

Immediately  after  this  decree,  Lucas,  the  appellant, 
filed  his  bill  against  Atwood  &  Veitch,  for  the  purpose  of 
subjecting  to  the  satisftction  of  his  judgment,  such  money 
as  might  be  paid  over  to  Atwood,  and  the  amount  that 
should  be  ascertained  to  be  due  from  Veitch  on  a  final 
hearing,  on  account  of  the  insolvency  of  the  makers  ot 
some  of  the  notes  he  had  placed  in  the  receiver's  hands. 

Some  time  after  Lucas'  bill  had  been  filed,  Wyman  & 
Clarke  sued  the  said  Henry  C.  Bradford  as'surviving  co^ 
partner,  who  resided  beyond  the  limits  of  this  State,  by 
an  original  attachment,  and  had  Veitch  garnisheed,  who 

Speared  in  Court,  and  answered  that  he  was  indebted  to 
-adford,  as  survivor,  twenty-five  hundred  dollars,  and 
the  Court  gave  judgment  against  him  for  the  amount  ad- 
mitted by  him  to  be  due,  in  favor  of  Wyman  &  Clarke. 
Veitch  did  not  disease  to  the  Circuit  Court  the  pendency 
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JANUARY  18J0.  of  thc  bill  of  Alwood,  as  survivor,  against  him  and  Brad- 

{^^'^^^  ford,  the  existence  of  the  injunction,  nor  that  Lucas  had 

uca^c         gj^j  ^  i^jij  g^gj^ji^g^  j^j^  jj,^ J  Atwood.      After  discovering 

Atwood  et  ai.  that  he  had   committed  himself  by   his  negligence,  and 
■■  that  he  was  likely  to  have  the  amount  due  fit>m  him  to 

pay  twice,  he  filed  his  bill  of  interpleader  against  Lucas, 
Atwood  and  Wyman  &  Clarke,  and  obtained  an  injunction 
against  the  two  last,  injoining  them  from  procec^ling  on 
the  judgment  they  had  obtained  against  him.  The  insol- 
vency of  Hutchings  &  Bradford  at  the  time  of  the  dissolu- 
tion of  the  copartnership,  and  ever  since,  was  admitted  or 
proven.  The  bills  all  came  on  for  a  final  hearing  at  the 
same  term,  and  the  Chancellor  dismissed  Lucas'  bill;  per* 
petually  injoined  Wyman  &  Clarke  from  proceeding  on 
the  judgment  they  had  recovered  against  Veitch;  ana  de- 
creed that  Veitch  should  pay  the  balance  due  on  his  note  to 
Atwood ;  that  the  receiver  should  also  pay  him  what  money 
be  held  in  his  hands,  and  that  Atwood  should  give  bond, 
to  pay  over  the  proceeds  to  the  creditors  of  S.  B.  Hutch- 
ings, &  Co.  after  deducting  ten  per  centum,  which  he  wa.H 
authorised  to  retain  for  his  services  and  trouble.  From 
this  decree,  Lucas  and  Wyman  &  Clarke  appealed. 

tfGowon  Hopkins,  and   KELLt  for  the  appellants.    The  debt 

Partnership,    due  from  Veitch,  was  a  part  of  the  partnership  effects 

Vm? slJ©.  ^f  ^^®  ^^"^  ^^  ^'  ^'   Hutchings  &  Co.   and  liable  ex- 

51  Montague  dusively  for  the  payment  of  the  debts  due  the  firm,  un- 

on  Part.  142  til  such   debts  were  satisfied;  <■  and  it  was  liable  to  the 

N.  C?^.  R*.  satisfaction  of  the  debt  due  from  the  firm  to  Wyman  & 

124.  Watson  Clarke  in  the  mode  they  pursued.  ^    But  if  the  said  debt 

^Ss^to^i^  was  not  liable  to  the  satisfaction  of  the  debt  due  to  Wy- 

Laws  of  Ala.  man  &  Clarke,  Lucas  was  entitled  to  the  relief  he  prayed 

^Q  J  h    Oi  ^^^  ^"  ^^®  ^*^'*  *"^  ^^®  ^"'^  ®^  Wyman  &  Clarke  opp<^ed 

'r.  M8°'wat.  no  obstacle  to  the  recovery  by  Lucas  of  that  part  of  the 

on  Part.  269.  note  of  Veitch,  which  had   been   paid  to  the  receiver.  « 

^L^i4John  '^^®  matters  alleged  by  Atwood  in  his  answer,  to  avoid 

R.63. 2  John*,  the  debt  due  from  his  intestate  to  Lucas,  not  being  proved, 

J^h^lPW  *^®  ^^  'efence,  and  cannot  affect  the  right  of  Lucas  tore- 

589, 589.      '  cover  as  a  creditor  of  the  firm  of  S.  D.  Hutchings  &  Co.  ^ 

Thornton,  and  Brandon,  for  the  appellees. 

By  LIPSCOMB,  C.  Justice.  It  will  be  readily  per- 
ceived,  from  the  facts  of  the  case,  that  we  are  now  called 
oq  to  settle  a  contest  among  the  creditors  of  the  firm  of 
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S.  1).  Hutchings  &  Co.  who  shall  be  first  psiid  out  of  the  Januahtwo. 
equitable  fund,  under  the  control  of  Chancery,  by  the  de-    j^^'^^ 
cree  against  the  bank.    Until  that  decree  had  been  render-      **    yf 
ed,  there  was  but  little  prospect  of  satisfaction  at  law  or  in  Atwood  et«l. 
equity.     In  order  to  determine  on  the  rights  of  the  re*-  ■ 

pective  claimants,  it  will  not  be  improper  to  go  back  and 
inquire  in  what  character  Atwood  became  the  holder  of 
that  fund.     If  it  was  in  his  representative  character  of  ' 

administrator  of  Hutchings,  it  would  seem  that  he  held  the 
fund,  subject  only  to  the  payment  of  Hutchings'  debts,  for 
so  long  as  Bradford  was  alive,  he  could  not  at  law,  lose 
his  distinctive  character  of  surviving  partner,  nor  could 
the  representative  of  his  deceased  partner,  as  such  sue  or 
be  sued,  on  account  of  the  firm.  •  The  bank  had,  in  dis-  «  See  Guiw, 
charge  of  the  debt  of  Bradford,  received  a  note  due  to  the 
firm.  Now,  had  there  been  no  creditors  on  the  joint 
stock  of  the  firm,  the  bank  could  justly  have  claimed  at 
least  Bradford's  share  of  the  note  at  the  time  it  was  trans- 
ferred. But  it  is  a  principle  too  well  settled,  to  require 
the  aid  of  argument  or  authority,  that  all  of  the  copart- 
nership efiects  must  first  be  subjected  to  the  payment  of  the 
debts  of  the  firm,  before  any  part  thereof  can  be  applied 
to  the  payment  of  the  in4ividual  debt  of  a  member  of  the 
firm.  This  doctrine  is  clearly  laid  down  by  Gow  on 
Copartnerships,  and  by  Watson,  and  every  author  who  has 
written  on  the  subject.  It  is  founded  in  reason  and  mor- 
ality, and  ought  to  be  strictly  enforced.  If  credit  has 
been  obtained  on  the  united  stock  of  the  firm,  all  the  ef- 
fects of  the  firm  should  be  responsible  for  a  credit  so  ac- 
quired. A  different  rule  would  have  a  great  tendency  to 
check  and  cramp  trade  and  commerce,  as  few  would  be 
willing  to  credit  a  firm,  if  the  profits  in  their  trade  could 
be  taken  and  applied  to  the  payment  of  the  individual  debt 
of  any  member  of  the  firm.  It  was  the  influence  of  thi» 
principle,  governing  partnership  transactions,  based  on 
the  fact,  that  it  had  been  abundantly  proved  that  the  co- 
partnership was  irretrievably  involved  in  debt,  that  pro- 
duced the  decree  against  the  bank.  At  the  time  of  this 
decree,  none  of  the  creditors  were  known.  Atwood,  the 
representative  of  Hutchings,  presented  himself  to  the 
Chancellor,  not  as  claiming  the  restitution  of  the  note 
from  the  bank,  that  it  might  be  assets  in  his  hands  for  the 
paymehtof  his  intestate's  debts,  but  as  one  under  the  pe- 
culiar circumstances  of  the  case,  interested  in  seeing  that 
there  should  be  no  misapplication  of  the  funds  of  the  firm;' 
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jANUARTiua.  the  surviving  partner  had  attempted  to  commit  a  fraud  on 
^"^'^^'^'^^  the  firm  creilitors,  and  had  eloped.     Under  such  circum- 
acM  et        glances,  the  Chanoellor  was  called  on  to  direct  some  per- 
▲twood  et  al.  son,  in  whose  integrity  he  could  more  safely  rely,  to  man- 
-  age  this  fund  and  hold  it  subject  to  such  further  order  as 
might  be  thought  equitable  and  just;  always  having  in  vi^w 
the  protection,  as  rar  as  it  would  go,  of  the  copartnership 
creditors^    There  was  another  consideration  in  favorof  ma- 
king Atwood  the  trustee.    By  the  terms  of  the  dissolution 
of  the  copartnership  of  S.  D.  Hutchiogs  &  Co.,  Bradford 
had  transferred  to  Hutchings,  all  his  interest  in  the  firm, 
and  had  surrendered  ta  him  the  task  of  closing  the  business 
of  the  concern,  as  he  expressed  it,  for  the  purpose  of  protect* 
ing  Hutchings  from  losses  he  had  individually  suffered  from 
the  transactions  of  the  firm.    This  assignment,  although 
it  afforded  Hutchings  no  immanity  asainst  the  debts  of 
the  firm,  it  gave  him  the  control  of  au  settlements  rela* 
tive  to  it     It  will  be  recollected  too,  that  the  evidence 
shewed  that  Bradford  had  eloped,  and  there  was  no  per^ 
son  to  contest  Atwood^s  right  to  represent  the  creditors  of 
the  firm.     It  would  perhaps,  have   been   more  correct,  to 
have  directed  the  proceeds  of  the  notes  to   be  retained  by. 
the  receiver,  for  the  benefit  of  creditors,  in  the  order  in 
which  they  should  shew  themselves  entitled  to  it;  if  this 
had  been  done,  there  would  have  been  no  pretence  for 
supposing  that  Atwood  had  acquired  any  title  to  the  fund, 
merely  as  the  administrator  of  Hutchings.     It  was  not 
however,  considered  by  the  Chancellor,  that  he  was  any 
thins;  more  than  the  holder  of  a  trust  fund,  for  the  benefit 
of  creditors.     Had  there  been  an  interpleader  by  a  credit- 
or, before  the  decree  against  the  bank  was  made,  his  in- 
terest would  have  been  immediately  disposed  oi  without 
remitting  him  to  Atwood;  at  least,  this  is  the  fair  pre- 
suumption  from  the  facts.     The  decree,  however,  is  not 
complained  of  by  either  of  the  appellants.     It  is  contended 
by  the  counsel  for  Lucas,  that  he  is  entitled  to  the  funds  in 
Atwood's  hands,  in  satisfaction  of  his  judgment  against 
Bradford,  on  the  ground  of  his  superior  diligence  in  pur- 
suing this  equitable  fund.     The  principle  is  believed  to  be 
well  settled,  that  a  Court  of  Chancery  will  lend  its  aid  to  the 
creditor  of  a  firm  in  the  pursuit  of  an   eqitable  fund,  for 
the  satisfaction  of  his  debt;  and  that  he  may  wait  any  lapse 
of  time  for  such  a  fund  resulting  from  a  trust,  on  condition 
that  he  has  no  remedy  remaining  at  law.     This  rule  war 
acknowledged  as  early  as  the  time  of  Lord  Nottingham. 
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In  1  Peere  Williams,  a  case  prior  to  that  time  was  referred  '^^^^^^^^ 
to,  in  which  bis  Loniship  is  holden  to  have  «aid  "that  a  ^LBCMetaT 
plaintiff  must  go  as  far  as  he  can  at  law,  by  suing  a^.  fa.  t. 

and  getting  it  returned  nulla  bonOy  and  that  then  he  might  Atwoo4  et  »!• 

file  a  bill."    The  same  doctrine  is  recognised  by  Chan-   

cellor  Kent,  in  the  case  of  M^Dermott  v.  Strongs «  and  a  4  John.  Ch. 
in  the  twapreceedine  cases  in  the  same  volume,  of  Will'-    ^  ^* 
iams  V.  Brown  and  JBrinekerhoff  v.  Brotm.     The  prin- 
ciple upon  which  this  rule  has  been  establiaiied  is^  that  all 
the  funds  of  a  debtor,  whether  hi  equity  or  at  law,  should 
be  held  subject  to  the  payment  of  his  debts,  and  as  in 
every  other  case,  if  the  creditor  has  a  complete  remedy  at 
law,  he  is  required  to  resort  to  that  tribunal.     If  the  fund 
is  an  equitable  one,  in  the  hands  of  a  trustee,  it  must  be 
sought  through  the  medium  of  a  Court  of  Chancery;  that 
a  creditor  must  always  obtain  judgment  at  law,  and  the 
return  of  a^./a.  nulla  bona^  as  laid  down  by  Lord  Not- 
tingham, in  the  case  above  referred  to,  does  seem  to   me 
to  be  subject  tQ  some  exceptions,  if  not,  and  it  is  one  of 
universal  application,  it  would  some  times  happen  that  an 
equitable  fund  of  the  debtor  would  be  placed  beyond  the 
reach  of  his  creditor. 

Let  us  take  the  facts  as  presented  by  the  record  before 
us,  and  see  if  they  would  not  make  out  a  case,  where  by 
this  rule,  the  equitable  fund  cduld  not  be  reached.     The 
rule  of  the  Courts  of  common  law  require  something  tan- 
gible lor  its  process  to  operate  on;  otherwise,  there  can  be 
no  foundation  for  a  judgment     Parties  must  be  brought 
into  Court  by  personal  service,  or  by  their  goods  and  chat- 
tels, or  lands.     Bradford,  the  surviving  partner,  is  insol- 
vent and  has  absconded.     There  is  no  property  belonging 
to  the  firm  for  the  process  to  be  served  on.      How  is  a 
creditor  to  recover  judgment  at  law?  The  personal  repre- 
sentative of  the  deceased  partner  could  not  be  sued  at  law, 
whilst  there  was  a  surviving  member  of  tlie  firm.  •    From  ^  g^  q^^  ^^ 
this  aspect  of  the  case,  it  does  seem  to  me,  that  Lucas'  bill    Copartaer- 
ou^t  tohave  been  sustained,  if  he  had  never  resorted  to    jl^ij'^cu'edl 
a  Court  of  law  to  determine  the  amount*  of  bis  demand  a- 
gainst  the  firm.     How  could  he  sue?  Bradford  had  elop- 
ed without  leaving  any  visible  property;    Hutchings  was 
dead,  and  his  administrator  could  not  have  acknowledged 
the  right  of  priority  in  a  firm  creditor,  even  out  of  the 
effects  of  the  firm;  the  administrator  could  not  have  dis- 
tinguished this  debt  from  that  of  an  individual  creditor  of 
Hutching?  alone.  He  had  administered  on  Hutchings'  own 
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JANUARY  1830.  persoDal  property,  and  not  on  the  firm,  that  could  not  be  ad- 
V^^'^^^  ministered  on;  it  was  still  in  existence  for  all  the  purpose? 
^f         of  a  legal  process,  so  long  as  a  member  of  it  survived;  if 
Atwood  et  aL  ^ey  had  been  all  dead,  &e  administrator  of  the  last,  would 
— — —  be  charged  with  the  settlement  of  the  business  of  the  firm; 
Hutchings'  administrators,  if  the  property  was  not  suffici- 
ent to  pay  his  debts,  would  have  been  required  under  the 
statute  of  this  State,  to  distribute  the  effects  under  the  di- 
rection of  the  County  Court  among  the  several  creditors; 
but  this  statute  does  not  extend  to  copartnership  transac- 
tions, that  his  intestate  had  been  engaged  in.    Where  there 
is  a  bankrupt  or  insolvent  law.  applicable  to  copartnerships, 
the  Court  of  Chancery  will  direct  a  distribution  of  an 
equitable  fund  of  an  insolvent  firm  under  its  control  in 
proportion  to  the   demands  of  the   creditors.      But   in 
the    absence   of  such    statutes,  the  rule    must   prevail, 
that   the    creditor    who   uses  superior  diligence,    must 
have  the  preference.     Chancellor  Kent  acknowledges  his 
inability  to  apportion  among  creditors  in  such  a  case,  and 
whilst  he  regrets  that  in  the  race  between  contending  cred- 
itors for  a  preference,  the  ends  of  justice  are  not  always 
accomplished;  he  says  emphatically,  that  he  knows  do 
rule  to  authorise  a  Court  of  Chancery   to   apportion  an 
cqitable  fund  of  a  living  person  among  his  creditors. 

We  will  now  proceed  to  take  another  view  of  Lucas' 
rights,  as  presented  on  the  final  hearing  of  his  bill,  and 
contrast  them  with  those  of  Wyman  &  Clarke.  The  last 
named  creditors  had  obtained  a  judgment  at  law  against 
Hutchings  alone,  perhaps  about  a  year  befoi'e  Lucas  ob- 
tained his  judgment.  The  process  in  their  favor,  was 
sued  out  against  Hutchings  alone,  not  as  a  member  of  the 
firm,  and  their  whole  proceedings  at  law  treated  him  in 
the  same  way,  although  the  evidence  of  their  debt  seemed 
to  be  against  the  firm  composed  of  Hutchings  &  Bradford. 
They  had  execution  returned  no  property.  About  six 
years  aflerwai*ds,  and  after  Lucas  had  filed  his  bill  to  sub- 
ject the  equitable  funds  of  the  firm  to  the  satisfaction  of 
his  debt,  Wyman  &  Clarke  commenced  suit  at  law  against 
Bradford,  as  surviving  partner,  who  resided  beyond  the 
limits  of  this  state,  by  an  original  attachment,  founded  on 
the  same  cause  of  action,  on  which  they  had  recovered 

{'udgment  against  Hutchings,  and  revived  judgment  against 
lim  as  survivor.  From  their  suing  Bradford  in  this  form, 
it  does  appear,  that  they  had  abandoned  their  judgment  a- 
gainst  Hutchings,  or  that  they  did  not  consider  it  a  judg;- 
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ment  against  the  firm;  they  had  at  all  events  elected  their  jANtJART  isao. 

own  tribunal,  and  if  they  had  applied  to  one  that  could  ^-^^^"^»^ 

not  afford  them  a  remedy,  the  interest  of  Lucas,  who  had    ^"^'^  ■*• 

first  applied  for  the  equitable  fund,  ousht  not  to  be  post-  Atwoodet«L 

poned  in  their  favor.     Uj  however,  they  did  npt  lose  the         ■■  ■  ■  . 

Advantage  of  their  judgment  against  HutchingS,  by  suing 

his  surviving  partner,  yet  that  judgment  was  not  against 

the  firm;  and  for  aught  that  appears  to  the  contrary,  they 

were  content  at  the  period  of  their  judgment  against  Hutch- 

ings,  to  rely  on  his  individual  responsibility.     How  far 

this  judgment,  obtained  by  Wyman  k,  CWke,   against 

Bradford,  survivor,  has  acquired  a  lien  on  the  equitable 

fund,  will  be  now  eonsidered.     They  had  obtained  judg« 

meat  against  Veitoh,  as  garnishee,  by  his  very  culpable 

negligence,  in  not  disclosing  in  his  answer  that  he  had 

been  required  by  the  Chancellor  to  pay  over  the  amount 

in  his  hands  to  Atwood;  and  also,  the  pendency  of  Lucas' 

hill  against  him;  and  he  ought  to  be  the  sufferer  for  his 

own  inattention  to  his  rights;  it  ought  not  to  afford  him  a 

ground  of  relief  against  Lucas.     If  he  had  paid  the  amount 

condemned  in  his  hands,  he  could  most  probably  be  placed 

on  the  footing  of  a  creditor  of  the  firm  pro  tanto;  but  he 

would  not  be  a  preferred  creditor  one  step  beyond  the  ere* 

ditor  whose  substitute  he  had  been  made.    If  Lucas  had,  by 

his  superior  industry ,  gained  a  preference  over  Wyman  & 

Clarke,  it  could  not  be  taken  away  firom  him;  Veitch  would 

have  heen  fully  protected  against  Wyman  &  Clarke;  had 

he  disclosed  to  the  Court  of  law,  the  orders  in  Chancery 

operating  on  him;  the  Court  of  Chancery  having  assumed 

jurisdiction  of  the  debt  due  from  him,  excluded  all  other 

lurisdictions.  But  for  this  negligence  on  the  part  of  Veitch, 

nothing  would  have  been  condemned  in  his  hands  as  gar- 

nishee,  and  the  suit  would  consequently  have  failed  for 

the  want  of  something  to  operate  on,  as  no  property  had 

been  levied  on.     If,  however,  this  judgment  was  regular,. 

and  I  am  not  disposed,  in  this  way,  to  question  its  cor* 

rectness,  it  was  mttch  younger  than  Lucas'  judgment,  and 

would  therefore,  it  appears  to  me,  be  forced  to  yield  the 

precedence. 

It  will  now  be  my  purpose  to  inquire  if  Lucas'  claim 
to  the  equitable  fund  in  question,  as  derived  from  his 
judgment  and  execution,  is  such  as  to  entitle  it  to  the 
equitable  cognizance  of  a  Court  of  Chancery.  The  doe- 
trine  of  equitable  liens,  as  recognized  to  be  settled  by 

49 
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JANUARY  1U0.  Chancellor  Kent,  in  APDermatt  v.  Strongs  ^is,  that 
^^-^^V"'^*-^  when  the  creditor  has  fixed  his  lien  at  law,  and  exhaust- 
LacBjetai.  ed  his  legal  remedies,  and  then  resorts  to  Chancery  a- 
Atwood  et*ai.  gainst  equitable  assets,  his  lien  in  Chancery  will  relate 
_  back  to  the  time  when  it  was  acquired  at  law;  this  was  as 

fi  4  John.  Cbf  to  the  land  of  the  debtor,  at  the  date  of  the  judgment;  and 
R.  6ar»  us  fjQ  ^he  personalty,  at  the  date  of  the  execution.     It  is  in- 

sisted, however,  by  the  appellee's  counsel,  that  no  judg- 
ment has  ever  been  obtained  by  Lucas,  against  the  firm  of 
Hutchings  &  Co.  but  that  his  judgment  was  asainst  Brad- 
ford alone,  and  that  his  execution  followed  his  judgment. 
This  objection,  though  urged  with  much  force  and  ability 
by  the  counsel  for  the  appellees,  does  not  seem  to  me  a- 
vailab]e.  It  will  be  recollected,  that  the  mere  fact  of 
judgment  having  been  rendered  against  Bradford,  and  ex- 
ecution returned,  no  property,  was  not  of  itself  relied  on 
by  the  appellants  to  fix  the  liability  of  the  firm;  but  that 
the  whole  proceedings  in  the  case  at  law  of  Lucas  v. 
Hutchings  &  Bradford  were  in  evidence  on  the  final  hear- 
ing; from  which  it  appears,  that  the  suit  was  instituted 
against  Hutchings  &  Bradford  as  composing  the  firm  of  S. 
D.  Hutchings  &  Co.  on  a  note  made  by  them  in  the  name 
of  the  firm,  that  they  were  both  impleaded  together. 
Hutchings  then  died,  beiore  judgment,  and  his  death  was 
suggested  on  the  record,  and  suit  continued  and  judgment 
taken  against  Bradford,  without  distinguishing  him  as 
surviving  copartner.  If  it  was  stall  necessary,  that  he 
should  have  been  so  called,  it  was  a  mere  clerical  mis- 
prision, and  could  not,  it  seems  to  me,  afiect  the  judgment 
To  prove  this,  let  us  inquire  what  was  the  attitude  in  which 
Bradford  stood  in  Court  at  the  period  of  the  suit  abating  as 
to  his  partner  by  death.  Was  any  set  form  of  words  essen- 
tial to  make  him  survivor,  and  to  charge  him  as  such?  No, 
his  destiny  had  made  him  such  by  his  outliving  bis  part- 
ner. If  die  record  spoke  truly  when  it  announced  the 
death  of  his  copartner,  he  was  as  clearly  made  the  survivor 
as  if  the  most  apt  words  in  our  language  had  been  employ- 
ed so  to  denominate  him ;  and  the  judgment  was  essentially 
against  him  in  that  character.  But  admitting  that  the 
Judgment  was  not  perfect  as  to  form.  Chancery  should 
never  be  astute  in  seeking  out  and  sustaining  slight  ob- 
jections and  deviations  from  mere  technical  niceties  in 
pleading,  for  the  purpose  of  rejecting  an  equitable  demand. 
The  plaintifl*  certainly  could  have  had  his  judgment  for«> 
Dijilly  entered  up  againsi  Bradford  as  survivor,  and  exev 


Stll^RfiME  COURT  OF  AI.ABAMA.  ^g^ 

tbtioti  sued  out  against  him  as  such.    If  this  hadbeeti  januartmm; 
done,  according  to  the  opinion  of  the  Chancellor  who  V^'^S/^"^^ 
tried  the  cause  below,   and  it  is  conceded  by  the  ap-    ^-^ca'^taL 
pellee's  counsel,  it  would  have  entitled  him  to  a  prefer*  Atwocd  et  al. 
ence.     I  am  of  the  opinion  that  the  judgment,  if  good  foi'    r 
any  purpose^  is  good  acainst  the  firm;  after  Bradford  had 
been  impleaded  with  his  copartner  as  a  member  of  the 
firm,  his  relationship  to  the  firm  could  not  be  changed. 
It  seems  to  me  that  the  judgment  is  ^ood  as  it  is,  but  if 
not,  that  a  Court  of  Chancery  should  m  this  case  discard 
mere  technical  objections,  and  give  the  plaintiff,  who  is 
appellant,  all  the  beneficial  influence  that  could  have  re- 
sulted from  it,  had  it  been  entered  according  to  the  most 
approved  forms. 

I  am  therefore  of  opinion,  that  Lucas  had  ciearly  made 
OQt  his  preference  under  his  judgment,  and  has  shewn 
himself  to  be  the  first  execution  creditor  of  the  firm^ 

But  to  return  again  to  an  aspect  of  this  ease  before  no- 
ticed; suppose  that  it  should  be  granted  that  the  judg- 
ment of  Lucas  gave  him  no  lien  on  the  copartnership  ef- 
fects, what  would  be  the  conclusion  drawn  from  such  an 
admission.  If  Lucas  could  not  from  the.  peculiar  circum- 
stances of  the  case,  go  into  a  Court  of  law  to  establish  his 
rights  against  the  copartnership,  as  I  think  I  have  pretty 
clearly  sherwn  that  he  could  not^  it  does  seem  to  me  that 
he  could  resort  to  a  Court  of  Chancery  for  relief  and  for 
satisfaction  out  of  the  trust  funds;  and  if  so,  his  prefer- 
ence would  accrue  from  his  having  first  sought  that  reme- 
dy. At  the  time  he  filed  his  bill,  no  other  creditor  had 
sought  satisfaction  from  this  fund,  nor  has  any  other  since. 
W3rman  &  Charke-have  not  asked  the  aid  of  this  Courts 
they  have  been  brought  here  as  defendants  by  Veitch; 
they  can  only  be  parties  to  this  suit  for  the  purpose  of  re- 
sisting the  perpetuity  of  the  injunction,  and  asserting  the' 
benefit  of  their  judgment  against  Veitch;  but  it  seems  they 
claim  no  advantage  from  Veitch  if  he  was  not  liable  on 
the  garnishment,  and  contend  that  the  proceedings  in 
Chancery  ought  not  to  bar  their  recovery;  they  are  not 
willing  to  take  advantage  of  his  negligence;  if  they  had 
insisted  on  the  lesal  advantage  they  had  gained,  I  do  not 
see  how  th§y  could  have  been  deprived  of  it  by  the  Chan- 
cellor, as  Veitch  would  not  be  permitted  to  set  up  in  his 
defence  ignorance  of  what  the  law  required  him  to  do  in 
answering  the  garnishment  This,  however,  is  not  an 
important  consideration,  nor  is  it  necessary  that  it  should 
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JANUARY  1830.  be  disposcd  of;  the  point  is,  that  there  was  no  other  ere^ 
^^-^^V"^*^  itor  seeking  satisfaction  of  his  debt  in  Chancery  from  tfiis 
Lncwetai.    (Tust  fund  but  Lucas,  and  that  he  is  therefore  entitled  to 
Atwood  et  al.  the  preference.  ^ 

— .  On  both   aspects  of  Lucas'  claim,  I  believe  that  he 

is  entitled  to  satisfaction  first,  and  as  his  claim  would 
absorb  the  whole  fUnd  ,it  is  not  necessary  to  aay  how 
the  surplus  would  have  been  disposed  of,  if  mere  had  beeo 
any.  The  decree  below,  dismissing  Lucas'  bill  with 
costs,  must  be  reversed ;  and  a  decree  rendered  in  his  fa- 
vor, tfiat  botf^  Atwood  and  the  receiver  pay  over  to  him 
tixe  amount  of  the  proceeds  of  Veitch's  note,  and  ihzt  the 
administrator  of  A.  D.  Veitch,  who  has  been  madez 
party,  pay  over  to  Lucas  any  balance  that  remains  anpaid 
on  the  note  of  his  intestate,  A.  D.  Veitch^  provided,  how- 
ever, that  the  ten  per  centum,  allowed  to  be  retained  by 
Atwood,  may  be  deducted  by  the  said  Atwood,  and  re- 
tained by  him  as  a  compensation  for  his  serviceai  It 
is  further  ordered  and  decreed,  that  the  decree  perpetu- 
ating the  injunction  against  Wyman  &  Clarke,  be  affirmed 
at  their  costs;  and  it  is  ftirther  ordenMi  and  decreed,  that 
so  much  of  the  decree  as  decreed  costs  against  Veitdi,  be, 
and  the  same  is  affirmed.  And  it  is  further  ordered  and  de* 
creed,  that  the  costs  of  Lucas  v.  Atwood  and  Veitch,  and 
of  Atwood  v.  Veitch  &  Bradford,  be  paid  out  of  the  trust 
fund  decreed  to  Lucas. 

In  this  opinion  the  Court  unanimooriy  concur* 


Collier  t.  Thb  State. 

1.  To  fUftaiD  on  indictnient^  it  is  not  necettftry  that  tfte  reeovtf  ifcoitf 
•hew  the  mode  in  which  the jurort  fbr  the  term  were  draw*.  The  •»- 
fitfe  will  be  presumed  legal  untM  the  oontfai^  be  f  hewn. 

2.  It  is  sufficient,  if  it  appear  that  Ifie  grand  inrars  were  **  selected  at  the 
•tatnte  provides.'*  It  u  not  necessaiy  that  it  be  stated  that  Umj  wets 
drawn  by  lot. 

3.  The  whole  record  and  proceedings  are  befbre  the  jorj  on  the  trial,  aai 
they  may  examine  any  part,  though  not  r^adon  the  tnaL 

4  A  clerk  mav  lawfully  make  a  certificate  of  attoitatioo  of  a  racsd* 
though  he  be  not  within  his  county. 

This  was  a  prosecution  for  larceny^  commenced  in  the 
Circuit  Court  of  Jacksoni  which^  on  implication  of  tbt 
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priaoneTy  had  been  removed  for  trial  to  the  Circuit  Court  JAsrvAATisso^ 
of  Madiaon,  where  he  was  tried  and  found  guilty,  and  ^-^'^^'^^ 
thence  his  case,  on  questions  of  supposed  norelty  and  diffi-       Comer 
culty  was  referred  to  this  Court  The  State.' 

In  the  record,  as  certified  from  Jackson  county,  was  co-  ..^i.^—. 
pied  the  venire  facias^  issued  by  the  clerk  in  Jackson 
county,  and  returned  by  the  sheriff;  which  was  tested  by 
the  clerk  under  his  hand,  but  without  seal;  and  it  did  not 
appear  in  the  record  how  the  names  of  the  jurors  were 
d^wB  to  be  inserted  in  the  ventre.  On  the  return  of  the 
ventTls  into  Court,  the  names  of  those  vi^  were  summoned 
are  recited,  ^  out  of  whom,  (says  the  record,)  are  atlecttd 
as  the  statutes  in  that  case  provides,  to  wit:   John  M.  '^ 

Netherland,  foreman,  &c.  (naming  the  others,)  who 
bein^  empanelled,  sworn,  &c.''  found  the  indictment^ 
whicn  was  afterwards  transmitted  to  Madison  county. 

At  the  trial  in  Madison  Circuit  Court,  the  prisoner's 
counsel  objected  to  the  reading  of  any  of  the  papers  trans- 
mitted from  Jackson  county,  on  the  ground  that  they  were 
not  propCTly  in  Court.  The  clerk  of  Ae  Jackson  Circuit 
Court,  stated  on  oath,  that  three  days  b^re  the  trial  com* 
menoed^  he  came  to  Huntsyille  frcmi  Jackson  county, 
bringing  with  lum  the  original  papers  and  transcript,  with 
the  certificate  thereon,  all  open  and  unsealed;  that  on  his 
arrival  in  Huntsrille,  he  handed  them  over  to  the  solici- 
tor unsealed,  who  kept  them  till  the  morning  of  the  trials 
when,  on  theu*  being  returned  to  Urn,  he,  in  Huntsvilie* 
and  not  in  Jadcson  county,  sealed  them  up,  and  handed 
tfaem  to  the  derk  of  Madison  Circuit  Court  But  the  ob- 
jeetion  waftt>vem]led,  and  the  original  indktment  was  read 
to  the  jury. 

The  prisoner's  counsel  also  moved  the  Court  to  quash 
the  indtctment,  because,  1st.  It  did  not  appeu*  that  the 
grand  jury  of  JiBKkson  county,  who  found  the  indictment^ 
ivere  selected  as  required  by  law;  dd.  The  record  shewed 
that  the  srandjuiy  was  selected  from  the  original  panel, 
instead  of  beinff  drawn  byk)t;  and  3d.  The  venire  jaeia^ 
had  no  seal.  Those  objectiona  were  also  made  by  demur- 
rer to  the  proceedings,  but  they  were  all  overruled,  and 
the  motion  to  quaeh  was  refosed. 

On  the  trial,  the  solicitor  having  read  to  the  jury  the 
ind  ietment,  but  having  read  no  more  of  the  transcript  from 
Jadcson  county,  the  counsel  for  the  prisoner  insisted  that 
the  jury  should  acquit  him^  on  the  ground  that  no  part  of 
the  record  had  been  read  to  them  shewing  the  change  qf 
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1ANUAHT18M.  venue.     But  the  Court  instructed  the  jury  to  disreganl 

^^-^'Y'^^  ^^^  objection,  and  permitted  them  to  take  with  them  said 

CoUier       transcript  in  their  retirement,  to  which  the  prisoner  ob- 

the  State,     jected.     These  several  decisions  were  certified    to  this 

■  Court  for  revision. 

Brandon^  for  the  prisoner.  I  shall  waive  the  objec- 
tion made  for  the  want  of  a  seal  to  the  venire.  But  the  re- 
cord does  not  shew  that  the  jurors  whose  names  are  in* 
sorted  in  it  were  drawn  by  the  clerk,  &c.  as  the  statute 
directs;  and  this  cannot  be  dispensed  with.  In  criminal 
cases,  nothing  can  be  taken  by  intendment,  and  here  the 
Court  must  intend  this  to  have  been  done,  else  the  law  can- 
not be  considered  as  complied  withi  Suppose  in  fact  they 
wdre  not  drawn,  could  the  clerk  issue  the  ventre  of  bis 
own  mere  volition?  And  would  the  jury  be  legal  unless 
drawn  in  the  mode  prescribed  by  the  statute?  All  which 
the  statute  requires  to  be  done,  should  be  shewn  to  have 
been  done,  and  it  should  lEppear  in  the  record.  This  is  not 
a  mere  directory  statute.  It  directs  the  doing  of  an  act 
which  otherwise  would  be  unapthorized;  it  creates  a  right 
and  duty,  and  is  not  merely  a  statute  which  for  greater  cer- 
tainty atid  uniformity^  points  out  the  mode  in  which  a  right 
or  duty  already  ascertained  may  be  performed.  The  offi- 
cers  appointed  by  law  to  select  the  jurors,  are  specially 
entrusted  with  the  power  of  determining  who  shall  be 
hwful  jurors.  The  Court  does  not  in  any  other  way  ez<^ 
amine  the  grand  jurors  when  they  are  sworn,  to  ascertain 
if  they  are  lawful  jurors,  and  cannot  be  informed  in  any 
Other  wity,  except  by  the  record,  that  they  were  drawn 
according  to  statute,  and  that  they  were  lawfully  se- 
lected. The  jury  is  an  exceedingly  important  branch  of 
our  jurisprudence,  and  should  be  kept  pure  with  great  eare^ 
and  every  guard  which  the  law  has  given  should  be  enfor- 
6ed  to  preserve  the  purity  of  the  grand  jury.  « 
'ftlMLouL^pase  ^^^  objection  to  the  authentication  of  the  transcript 
^T^ctsof  from  Jackson  county,  is,  that  the  clerk  could  neither  do, 
dJ*^  P*«*  nor  complete  any  act  as  clerk,  and  requiring  his  official 
character,  when  he  was  out  of  the  limits  of  bis  proper 
county.  The  letter  and  spirit  of  the  constitution  shexirs 
that  it  was  intended  that  clerks  should  only  act  within  the 
limits  of  the  county  for  which  they  are  respectively  ap^ 
pointed.  The;^  are  elected  for  the  particular  county  only^ 
and  their  authority  is  co-extensivc  only  with  its  limitsi^ 
When  the  clerk  undertook  to  transport  the  papers  of  the 
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ttuse  from  Jackson  to  Madison,  after  passing  the  limits  of  januartisso* 
his  county,  he  lost  the  character  of  clerk,  and  had  no  more  ^-^"V"^**^ 
authority  than  any  other  messenger.     The  rule  of  practice       CoHler 
adopted  by  the  Supreme  Court,  requires  the  papers  to  be     The  state, 
transmitted,  sealed  up,  &c    Those  papers  were  sent  loose  ■■ 

and  open,  and  they  were  out  of  his  hands  for  several  days. 
It  was  improper  to  permit  the  clerk  to  swear  that  the  in- 
dictment was  the  proper  one.  There  was  but  one  leeal 
mode  known  to  the  law  to  make  it  evidence;  it  was  we 
certificate  of  the  clerk  made  in  his  proper  county,  and  a  1  John  Rep. 
transmitted  sealed  as  the  rule  requires.  «  ^^ 

The  demurrer  should  have  been  sustained,  because  by 
the  record  it  appeared  the  grand  jury  were  selected  on 
the  return  of  the  venire,  and  not  drawn  by  lot,  as  requir- 
ed by  law.  The  word  used  is  precisely  opposite  in  mean- 
ing to  what  the  statute  requires.  This  statement  in  the 
caption  of  the  indictment,  must  be  taken  as  tme,  and  the 
demurrer  reaches  into  the  caption  of  the  indictment  How 
then  can  it  be  said  they  were  lawfully  empanelled,  when 
it  is  expressly  stated  they  were  selected?  Suppose  it  ap- 
peared in  so  many  words  that  the  Judge  made  choice  of 
particular  persons  out  of  the  names  returned  on  the  ven* 
ire,  would  it  be  lawful?  The  statement  here  is  tantamount  ^  l^^  gf  ^. 
The  language  used,  forbids  the  supposition  that  they  were    ebama,  I9& 

drawn.  5  SSSTcrii-* 

law  358, 

Stewakt,  for  the  State.  m^LoSl 

lUymond, 

By  JUDGE  COLLIER.    The  questions,  as  present-  ^,  {JJf*  ^ 

ed,  require  an  opinion  on  these  points:  Stranae  59e. 

1.  Should  it  appear  from  the  indictment,  or  elsewhere  7oh.PLm 
on  the  record,  that  the  jury  summoned  on  the  venire  for 

the  term,  were  chosen  as  required  by  statute,  by  a  parti- 
cular recital  of  the  manner  in  which  they  were  chosen? 

2.  Should  it  appear  in  tottdem  verbis,  that  the  grand 
jury  was  selected,  as  the  law  requires? 

3.  Can  the  papers  of  a  cause  be  taken  by  the  jury  in 
their  retirement,  if  not  read  to  them  before? 

4.  Can  a  clerk,  from  whose  Court  a  cause  has  been  re- 
moved by  change  of  venue,  certify  the  original  papers  of 
the  cause,  seal  them  up  with  a  certified  copy  of  the  entries 
in  relation  to  it,  and  deliver  them  over  to  the  clerk  of  the 
Court  to  which  it  is  removed,  while  without  his  county? 

1.  No  reason  suggests  itselfto  us  why  the  indictment,  or 
^any  other  part  of  the  record  should  discover  how  the 
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JAMUABTUM.  ptnel  of  jiirors  were  drawn.   It  is  certainly  no  part  of  the 

^^--^"V^^^^  appropriate  office  or^the  indictment;  and  if  it  be  a  mate- 

Coliiar       pj^]  ^^^^  .^.  ^^  necord,  we  think  it  sufficiently  appears 

The  State,     from  the  vemre  itself,  tliat  the  jury  was  regularly  drawn. 

The  part  of  the  vtmre  to  which  we  have  referenee,  after 

reciting  the  names  of  the  jurors,  prooeeded  thus:  <<  being 
good  and  lawful  jurors  of  your  county,  duly  appointed  as 
the  statutes  require."  The  manner  of  appointment  di- 
rected by  the  statute  can  be  noother  tiian  legal,  and  «» 
must  suppose  that  they  were  so  appointed.  By  so  sup- 
posing,  the  plaintiff  in  error  canndt  he  prejudiced,  for  if 
the  jury  have  not  been  drawn  pursuant  to  law,  he  may 
shew  the  irregularity  to  the  Court  by  proof,  under  an 
issue  adapted  to  its  admissibility. 

2.  With  regard  to  the  second  point,  it  need  not  appear 
lirom  any  part  of  the  record,  that  l^e  grand  jury  was 
chosen  from  the  panel  ^<fay  lot;''  any  woi^de  of  an 
equivalent  import  are  equally  good  as  those  employed  by 
the  statute.  It  appears  from  the  record,  ttiat  the  grand 
jury  were  ^^  selected,  as  liie  statutes  in  that  ease  pro- 
vides." These  words  convey  to  the  understanding  the 
idea  of  being  chosen  either  <  by  lot,'  or  such  other  way  as 
the  statutes  require;  and  are  therefore  sufficient  for  all  le* 
gal  purposes. 

If,  however,  it  did  not  appear  that  the  grand  jury  were 
drawn  pursuant  to  law,  if  the  record  was  silent  on  this 
point,  we  should  be  disinclined  to  eive  to  the  prisoner  tmy 
benefit  from  the  exception.  If  the  objection  was  well 
founded,  he  might  have  availed  himself  of  it  by  plea  in 
abatement. 

3.  In  respect  to  the  third  point,  it  is  sufficient  to  say 
that  all  the  records  and  proceedings  of  a  cause  are  consi* 
dered  before  the  jury  when  it  is  submitted  to  them,  and 
whether  read  or  not,  are  subject  to  their  examination. 

4.  On  the  last  point,  it  is  insisted  that  the  law  is  in  favor 
ef  the  prisoner,  because  this  Court  have,  where  there  is  a 
chane^e  of  venue,  directed  the  original  papers,  and  the  en- 
tries relative  thereto,  to  be  certified  and  transmitted  in  a 
manner  different  from  what  they  have  been  in  the  present 
case.  The  rule  relied  on  is  the  6th  rule  for  the  govern- 
ment of  the  practice  of  the  Circuit  and  County  Courts, 
adopted  at  May  term,  1820.  So  much  as  is  pertinent,  is 
in  these  words:  <<  Whenever  a  change  of  venue  shall  be 
awarded,  it  shall  be  the  duty  of  the  clerk  to  subjoin  to  the 
original  papers  belonging  to  the  suit,  a  tnnscript  of  all  en- 
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%ried  relative  to  the  samey  the  whole  of  which  beiqg  en*  januai^tism. 
closed  under  seal,  »haU  be  sent  by  some  discreet  peron  to  "^^^^L^^ 
the  clerk  of  the  Court  to  which  the  suit  shall  be  removed^       ca|iw 
&c.''    Thi«  nile*  it  may  b^  ren^arked^  does  not  require    TIm  8t«(^ 
the  clerk  to  certify  apd  seal  the  papers  at  <^ny  partjculai'  ' 

place.  And  if  it  v^scpippetent  for  hip^  before  its  adop* 
tibn,  to  do  this  elsewbeire  than  in  the  countv  pf  which  h^ 
was  clerky  we  can  discover  no  reasqn  why  he  should  not 
be  pennitted  to  do  so  now.  In  this  casf^,  the  clerk  ci^rti- 
fies  under  his  private  seal>  because  he  has  np  official  seal. 
Our  reasoning  as  well  our  conclusion,  is  therefore  designed 
for  the  particular  state  of  fact,  leaving  the  general  proposi- 
tion to  be  de^nnined  when  a  fit  case  shall  present  itself. 

In  order  to  make  the  proper  certificajties^  the  clerk 
should  compare  his  transcript  with  the  minutes  pf  the 
Court  The  original  papers  are  only  to  be  identified  with 
the  papers  of  the  cause,  and  if  the  cferk  is  informed  as  to 
the  correctness  pf  the  transcriptf  and  the  identity  of  the 
papers,  he  may  make  a  certificate  at  any  place*  The  Case 
relied  on  -  by   the   {daintifi*  in  error,   «    is   not   anala-  « i  Jobs.  #7. 

Sous  in  principle.  In  that  case,  a  judge,  without  the 
tate  in  which  he  held  his  office,  administered  an  oath^ 
in  regard  to  some  matter  within  the  State.  It  was  held 
that  tibe  administration  of  the  oath  was  unauthorized,  be- 
cause it  was  a  judicial  act  The  reason  of  that  case,  it 
must  benhserv^d,  does  not  apply  to  a  ministerial  act,  of 
which  character  was  the  one  cPmplained  of,  and  min- 
isterial acts  in  regard  to  locality  are  not  controlled  in  all 
respects  by  the  sam.e  rules  which  apply  to  those  that  are 
judicial.  A  -judge  cannot,  when  out  of  the  jurisdiction 
where  his  duties  are  tp  be  performed,  receive  a  relinquish- 
ment of  dower  from  a  feme  covert;  but  he  may  certify 
the  official  character  pf  a  clerk  of  one  of  his  Courts  any 
where.  Instead  of  transmitting  the  papers  and  copies  of 
die  entries,  as  expressed  in  the  rule,  the  clerk  mieht 
himself  h^ive  become  the  bearer,  and  die  respect  to  which 
his  certificate  is  entitled  as  evidence,  is  not  lessened  from 
the  circumstance  of  the  solicitor's  having  had  the  papers 
of  the  cause  in  his  hands  before  they  were  certified  and  de- 
livered by  him.  By  afterwards  enveloping  and  delivering 
them,  he  affirmed  their  genuineness.  Again,  by  the  plea 
of  <<  not  guilty,''  the  prisoner  admitted  himself  legally  tria- 
ble on  tlie  papers  in  the  Madison  Circuit  Court;  and  if  he 
was  not,  his  objections  being  extrinsic,  should  have  been 
urged  on  motion  for  a  new  trial. 
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JANUARY  ts3o.     Havins  examined  the  questions  upon  the  reference,  we 
"'^'X"^^  are  of  opinion  that  the  judgment  must  be  aflirmcd. 

The^sute.        By  JUDGE  CRENSHAW.  In  this  case  I  cannot  con- 

^  cur  in  the  judgment  now  rendered  by  a  majority  of  the 

Court,     In  criminal  proceedings,  I  hold  it  absolutely  es- 
sential  to  extend  to  the  party  accused  all  his  rights  whick 
he  has  not  expressly  waived.     No  citizen  can  be  legally 
punished  unless  he  has  been  prosecuted  and  convicted  in 
pursuance  of  a  law  prescribed,  and  according  to  the  modes 
of  proceeding,  which  are  legal  and  constitutionaL     No 
feature  of  our  criminal  jurisprudence  is  more  sacred  than 
that  spirit  of  tenderness  and  humanity  which  pervades  the 
whole  system.     This  is  the  citadel  of  safety  and  protec- 
tion of  our  rights  and  liberties,  to  which  we  are  to  resort 
in  times  of  tumult  and  violence,  and  indeed  at  all  times.  If 
a  party  is  to  be  infamously  punished,  his  conviction  must 
be  clearly  according  to  law,  otherwise  his  punishment  is  il- 
le^  and  oppressive. 

In  the  case  before  the  Court,  I  dissent  from  the  opinion 
of  a  majority  of  the  Judges,  because  the  Judge  who  tried 
the  case  had  no  evidence  from  which  he  could  legally 
know  that  the  bill  of  indictment  on  which  the  party  was 
tried,  was  indeed  the  true  indictment  Suppoise  it  was 
lawful  for  the  clerk  of  Jackson,  after  he  had  carried  the 
papers  of  the  case  from  his  own  office  to  Madison,  to  cer- 
tify in  Madison  county,  that  they  were  the  true  papers  of 
the  case,  yet  I  would  ask  how  could  he  make  such  a  certifi- 
cate when  the  papers  had  been  out  of  his  possession  for 
three  days,  and  when  it  was  imposssible  for  him  certainly 
to  know  that  they  were  the  true  papers,  though  he  migbt 
have  the  strongest  belief  that  they  were?  To  say  the  l^st 
of  it,  I  think  it  a  dangerous  practice,  and  it  ought  not  to  be, 
tolerated  in  a  criminal  proceeding  Furthermore^  it  was 
at  least  doubtful  whether  it  was  competent  for  the  clerk  of 
Jackson,  out  of  his  office,  and  in  another  county,  to  give  a 
certificate,  which  was  material  in -a  criminal  case.  And  in 
a  criminal  proceeding,  where  the  punishment  is  infamous, 
I  hold  that  a  doubt  of  the  fact  or  of  the  law,  is  tantamount 
to  an  acquittal.  For  these  reasons,  I  am  for  reversing  the 
judgment,  and  remanding  the  case  for  a  trial  de  novo. 

Judgment  affirmed.- 
JujM£  White  not  sitting. 
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/*    Laks  &  fiARRON  V.  The  Governor. 

The  declaration  stated,  tliat  tbe  defendant  being  charged  as  father  of  a  bas- 
tard child,  gaTC  bond  payable  to  the  Governor  in  the  penalty  of  $2,000, 
to  appear  befiire  the  Uonnty-  Court  to  answer  the  diarge,  and  that  be 
failed  to  appear;  and  on  demurrer,  the  Coort  gave  judgment  for  $500, 
ivithont  a  jury.    It  was  held. 

1.  That  the  bond  under  the  act  of  1811,  was  properly  made  payable  to 
the  GoTemor. 

2.  That  the  defendant  was  fiable  to  an  action  on  the  bond  for  fhUing  to 
appear,  though  noeonTiction  agamsthim  was  shewn. 

3.  That  itwas  not  error  for  the  Court  to  render  judgment  without  a  jury, 
for  a  less  sum  than  the  penalty  of  the  bond. 

4.  That  such  bond  is  not  within  the  statute  of  1824,  requiring  breaches  to 
be  assigned. 

An  action  of  debt  was  instituted  in  Perry  County  Courts 
in  1827,  in  the  name  of  John  Murphy,  Governor  of  Ala- 
bama,  and  successor  of  I.  Pickens,  against  J.  Lake  and 
W«  Barron,  on  a  bond  executed  by  them  the  Slst  Octo- 
ber, 1825,  whereby  they  bound  themselves  to^  said  Pick* 
ens,  Governor,  and  his  successors  in  office,  in  the  penalty 
ef  82^000,  with  condition,  that,  "  whereas,  Peggy  Hart- 
ley, a  sinele  woman,  hath  in,  and  by  her  examination,  ta- 
ken in  writing,  and  upon  oath,  before  me,  the  undersigned, 
a  justice  of  the  peace  in  and  for  said  county,  declared  that 
on  the  4th  of  October  instant,  she  was  delivered  of  a  male 
bastard  child,  and  hath  charged  the  said  Lake  with  having 
begotten  her  with  child  of  said  bastard:  Now,  the  condi- 
tion of  the  above  obligation  is  such,  that  if  the  said  Lake 
do  and  shall  appear  at  the  next  County  Court,  to  be  holden 
in  and  for  said  county,  on  the  second  Monday  in  January 
next,  and  shall  abide  and  perform  such  order  or  orders  as 
shall  be  made  in  the  premises,  pursuant  to  the  act  in  such 
case  made  and  provided,  and  shall,  in  the  mean  time,  be 
of  ^ood  behaviour,  then  to  be  void,  &c." 

The  declaration  contained  three  counts:  the  first  was 
on  the  penalty  of  the  bond  only,  alleging  as  a  breach  the 
non-payment  of  the  money.  The  second  count  recited 
the  obligation  and  condition,  and  averred  that  at  the  Jan- 
uary term,  1826,  the  County  Court  was  not  holden,  on  ac- 
count of  the  absence  of  the  Judge,  whereby  the  obligation 
thereof  stood  in  full  force  and  effect  in  law  to  the  next 
term,  to  wit:  July  term,  1826,  at  which  time  said  Lake 
failed  to  appear  to  abide  the  order  of  the  Court,  by  means 
of  which  the  bond  became  forfeited.  The  third  count  was 
nearly  similar^  but  stated  the  instrument  as  a  recogni- 
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Uinr^^T^  zance.     In  the  writ,  and  in  the  fleveral  Courts,  the  dama- 
V^^Y^T*^  ges  were  laid  at  2500.     The  defendants  craved  oyer  o{ 
ron         the  bond  and  condition,  and  detniinlBd  genfehilljr, 
^n^-..        The  County  Court,  at  July  term,  1828,  overruled  the  de- 
murrer, and  the  defendants  failing  to  pllsad  over,  judg- 
ment was  rendered  against  them  for  $500^  and  this  is  herz 
assigned  for  error. 

P.  N,  Wilson  for  the  appellants,  argued  that  the 
t)ond  was  void;  that  it  should  have  been  taken  pay* 
able  to  the  Judge  of  the  County  Court,  atod  not  to  the  Gio- 
yernor;  that  the  declaration  was  insufficient,  because  it  did 
not  allege  that  an  issue  had  been  tried  to  ascertrfn  if  the 
obligor  was  in  fact  the  father  .of  the  child;  that  the  mere 
failure  to  appear,  gave  no  cause  of  action,  the  County 
Court  having  made  no  order,  and  no  further  proceedings 
having  been  had  on  said  complaint;  and  that  &e  Court 
could  not  lawfully  render  judgtheht  Without  inquiHng  of 
the  damages,  ana  could  not,  on  deiburrer,  render  judg- 
ment for  §500,  as  it  was  a  less  amount  thatl  the  penalty, 
and  Was  not  ascertained  by  anv  issue  of  fact,  «  and  when 
'65*'"  '^  breaches  had  not  been  assigned  according  to  the  statute.  * 

ft4etiofl83i. 

ST^WABt,  for  the  defendant  in  erroi*,  reliisd  Dn  the 
following  authorities:  1  Gould's  Espinasse,  25,  iH,  44, 
45,  46,  112;  d  £a^  55;  2  Strange,  1156:  1  Day's  cas- 
es, 19;  ^  Burrows,  772;  Dou^asS,  367;  Salteld,  659; 
3  feist,  22;  7  Term,  300;  1  Tidd's  Prtictice,  50B,  511;  2 
Bosanquet  &  Puller,  446;  1  Satmderfr,  58,  note  A;  2 
Caine's  Reports,  327;  3  Saunders,  187,  note  2;  LaWsof 
Alabama,  64,  66,  176, 2l6,  033.    Ante.pa^,  370. 

By  JUDGE  WHITE.     It  h  not  contendted  that  there 
is  a.ny  variance  between  the  bond  as  declared  on,  atod  that 
read  upon  oyer.    But  in  the  first  plade,  it  is  insisted  that 
•  the  judgment  i)s  erroneous,  in  having  been  rendered  for  a 

less  sum  than  the  penalty,  by  the  Court,  without  the  inter* 
Vention  of  a  jury.  To  this,  it  may  be  answered  that  the 
blaintifft  here  cannot  be  heiard  to  complain  of  that  aiS  an 
Irtor,  which  is  manifestly  for  their  own  advantage.  Again, 
the  statute  of  1811,  concerning  bastardy,  prescribes  no 
(^articular  amotint  in  Which  the  justice  is  required  to  take 
the  appetlrttiice  bond.  The  design,  however,  was  to  en- 
force the  appearance  of  the  reputed  father,  that  he  might 
be  re-bound  by  the  County  Court,  to  prevent  the  cmd 
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from  becoming  char^bte  on  the  county;  and  as  the  law  ^,^^^S^i^^ 
limits  the  sUto  in  which  he  Wduld  have  been  abound,  had  V^^  3^ 
he  appekred,  to  five  hundred  dollars,  it  is  at  least  teasona-  m 
ble  that  he  should  forfeit  that  amount  for  not  appearing.  «|^Ti_^ 
It  is  further  contended,  that,  after  the  overHiling  of  the 
demurrer,  tiiere  should  have  been  an  assignment  of 
breaches  on  the  roll,  and  an  assessment  of  damages,  in  conw 
formity  to  the  provisions  of  the  act  of  December  20th> 
1824.  Though  the  language  of  this  statute  is  very  broad 
and  comprehensive^  it  is  not  sufficietitiy  so  to  embrace  a 
bond  like  the  one  under  consideration.  If  breaches  had 
been  assigned,  and  an  attempt  made  to  assess  damages,  by 
what  data  or  ci^iterioti  could  they  have  been  ascertained? 
No  specific  injury  had  been  sustained,  though  one  was 
apprehended,  and  that  too,  not  to  an  individual,  but  to  the 
eomity.  This  injury^  from  its  very  nature^  was  nnsuscep- 
tible  of  adnteasurement  in  anticipation  of  the  expense  thai 
knight  be  inquired.  Another  reason  why  it  was  unnecefr- 
sary,  if  it  would  not  have  been  impropei*,  to  have  aissessed 
the  forfeiture  by  means  of  a  jury,  is,  that  the  reputed  fa^ 
titer  should  not  be  held  responsible,  for  not  appearing,  in  a 
greater  sum  than  he  would  have  been  made  to  pay  upoil 
^)pearance>  and  as  the  statute  leaves  this  with  the  court 
finder  the  restrictrbn  before  mentioned^  there  was  no  ne^ 
cessityfor  a  jury. 

As  to  the  objection,  that  the  defendants  were  not  liable 
until  it  was  aseettained  by  the  finding  of  a  jury  that  Lake 
was  the  father  of  the  ehild  as  chftrged,  this  is  founded,  in 
part,  on  the  supposition  that  this  ract  could  not  be  taken 
for  panted  for  any  purpoj»e,  or  ascertained  in  any  othelr 
way.  The  3d  section  of  the  set  of  1811,  does  provide, 
«  ^at  Hie  t6wt  shall  cause  an  issue  to  be  made  up,  whe- 
ther the  reputed  father  is  the  real  fkthet  of  the  child;''  and 
it  further  provides,  that  he  shall  have  a  rig^  to  appear  by  « 
himself  or  counsel,  and  controvert  by  legal  evidence,  the 
chak*ge  alleged  against  him.  Hut  the  amendatory  act  of 
1816,  «  modifies  this  provision,  «o  as  to  make  the  necessity  •  ^JJJ^*^^^* 
of  ascertaining  this  fact,  by  the  finding  of  a  jury,  ^  depend  66. 
on  the  will  of  the  father.  Its  words  are,  ^*  tnat  hereafter, 
when  a  cause  of  bastardy  shall  be  returned  to  the  County 
Court,  under  the  authority  of  the  act  of  which  this  is  an 
amendment,  the  said  County  Court  shall  have  power  and 
authority  to  cause  to  be  summoned  and  empanelled  a 
jury  in  tiie  same  manner  as  tales  jurors  are  summoned,  for 
the  purpose  of  trying  the  i^soe  of  bastardy,  if  the  defen- 
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Lake  &  Bar- 
ron 
▼. 
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JAKUARTiBM.  daiitor  reputed  father  shall  demand  the  same."  Thea  it 
is  apparent,  that  since  this  last  law,  if  the  father  does  not 
demand  a  jury,  they  need  not  be  summoned,  but  the  Court 
may  ascertain  the  fact  of  the  person  charged  being  the  fa- 
ther, upon  the  oath  of  the  mother.     But  aside  from  these 

'  considerations.  Lake's  not  appearing,  placed  him  in  de- 

fault, and  amounted  in  legal  estimation  to  an  admission  of 
his  being  the  father  of  the  child,  and  of  every  other  fact 
necessary  to  subject  him  to  the  forfeiture  incurred. 

The  most  difficult  question  remains  to  be  examined, 
and  that  is,  whether  the  bond  was  properly  taken  to  the 
Governor.  On  this  subject,  the  statute  is  silent,  and  we 
are  left  to  determine  it  ^om  the  nature  of  the  proceedings, 
and  the  design  of  the  instrument  in  question.  The  pro- 
ceedings are  not  strictly  criminal,  neither  are  they  in  all 
respects  dissimilar.  They  are  required  to  be  had  mainly 
for  the  public  good,  though  individual  advantage  may  be 
the  result  In  their  consequences  likewise,  they  tend,  at 
least,  to  punish  the  licentious  father,  who  has  been  the 
guilty  means  of  bringing  into  existence  a  helpless  being, 
under  circumstances  of  threatening  poverty.  In  these 
respects,  as  well  as  others,  they  may  be  said  to  resemble 
punishment  for  crime.  The  bond  too,  though  not  in  form 
a  recognizance,  is  given  to  secure  the  attendance  of  the  obli- 

«  Laws  of  AL  gor  at  court,  to  effectuate  a  purpose  in  which  the  comma- 

^^^'  nity  at  large  are  interested,  and  may,  therefore,  perhaps 


be  embraced  within  the  meaning  of  the  statute,  which 
quires  recognizances  of  every  kind  whatsoever  to  be  giv- 
en to  the  Governor.  «  Upon  the  whole,  I  can  perceive 
no  stronger  reason-for  this  bond  being  given  to  the  Judge 
of  the  County  Court,  or  any  other  person  than  to  the  Go* 
vernor,  and  as  the  statute  required  it,  without  prescribing 
to  whom  itshould  be  executed,  weare  left  to  the  alternative 
of  pronouncing  it  good  m  taken,  or  defeating  the  whole* 
^tfome  provisions  of  the  statute  itsel£ 

Judgment  affirmed.^. 
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Miller  v.  Pennington. 

1.  A-jadgmeot  on  anorigiiial  attaehmeDt  in  a  gitter  State,  Uptima  facie 
eTidence  of  the  debt  here,  though  without  personal  service. 

It,  There  being  in  the  record  a  plea,  and  demurrer  thereto,  undisposed  of^ 
the  cause  must  be  remanded,  and  final  judgment  cannot  be  here  ren- 
dered. 

This  was  an  action  of  debt  brought  in  Perry  Circuit 
Court  in  1824,  by  W.  Miller  against  J.  Pennington,  to  re- 
cover on  an  exemplification  ot  tiie  record  of  a  judgment 
obtained  by  him  in  Jasper  county,  Georgia,  in  1819,  for 
$5S4y  and  costs.     The  declaration  was  in  the  usual  form,  , 

founded  on  said  judgment;  to  which  the  defendant  pleaded 
nul  tiel  record^  and  also  a  special  plea  in  bar.  Issue  was  .  ^ 
taken  on  the  first  plea,  and  the  second  was  demurred  to. 
At  April  term,  1825,  the  Circuit  Court  gave  judgment 
for  the  plaintiff  on  the  plea  of  nul  tiel  record^  and  sustain- 
ed the  demurrer  to  the  second  plea.  At  January  term^ 
1327,  in  this  Court,  on  a  writ  of  error,  sued  out  by  Penning- 
ton, said  judgment  was  reversed,  and  the  cause  was  re- 
manded. At  November  term,  1827,  a  trial  was  had,  and 
the  plaintiff  produced  an  exemplification  of  the  record  in 
Georgia,  which  appeared  to  be  on  a  debt  recovered  by  pro- 
cess of  original  attachment,  which  was  levied  on  land,  and 
founded  on  a  bond  with  condition  to  make  title  to  land, 
dated  in  1809.  The  ground  of  the  attachment  was,  that 
Pennington  was  a  non-resident  of  Georgia,  and  there  was 
no  personal  service  of  process  on  him  in  G^eorgia.  The 
Court,  on  this  evidence,  gavejudgmentforthe  defendant, 
to  which  the  plaintiff  excepted. 

Miller  now  assigns  for  error,  that  the  issue  of  nul  tiel 
record  was  improperly  determined  by  the  Court,  and  that 
there  was  error  in  giving  judgment  for  the  defendant^*        «  7  Cnmcfa, 

481.3Whea. 
^  Tfc  1  -r»  ^  234.  9  Mass. 

GoBDON,  P£RRT,  and  Beeite,  for  the  plaintiff  in  error.    R*  4^-^*  i 

Peters,  74^. 

Thorinoton,  for  the  defendant  Act  of  Conf  I 


of  1790. 


By  JUDGE  COLLIER  The  Court  below  gave  judg- 
mentfor  the  defendant  on  (he  plea  oinul  tiel  record,  be- 
cause the  suit  in  Greorgia  was  prosecuted  against  the  defen- 
dant by  attachment  as  a  non-resident  debtor,  and  it  did  not 
appear  that  he  was  advised  of  its  pendency.  We  are  of 
opinion  that  the  e]:emplification  is  prima  Jade  evidence 
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^AtfUABTinai  of  a  valid  judgment,  and  that  to  shew  it  to  be  otherwiaey 
^•^7^^^"^^  it  is  necessary  that  the  defendant  should  impugn  its  validi- 
^^^'       ty  by  special  plea:  fpr  any  thing  appearing  to  the  contrary, 
Famington.    the  defendant  mayi  while  in  the  State  where  the  attach- 
— ment  was'sued  out,  have  acquired  a  knowledge  of  its  pen- 
dency.    On  the  question  now  involved,  the  opinion  of  this 
a  Ante  poM,    Court  given  at  last  term,  in  Hunt  fy  Condry  v.  MayfiM^ 
134.       '    is  deemed  decisive. 

Though  we  are  of  opinion  that  the  Court  below  erred, 
we  cannot  render  a  judgment  here  for  the  sum  claimed  by 
the  plaintiff,jui  there  appeio^  in  the  record  another  plea  un- 
disposed of.  The  judgment  ^ow  i9  t)>erefQre  reversed, 
apd  the  cai^  is  r^mmide4« 

Juoaii  TAiridOn  pot  sitting* 


RUTLSPW  V*   I(UT|,KIM^K. 

On  an  appeal  from  ajanticef  no  eseeption  can  be  taken  on  aceoontof  thcr 

warrant  not  being  under  ceal. 

Tvis  wtti  a  writ  of  error  from  Morgan  Cirieuit  Court 
The  suit  was  comm^snced  by  a  warrant  before  a  justice  of 
th^  peace.  The  warrant  was  signed  by  the  justice  under 
bis  hand,  but  without  a  seal  annexed.  The  magistrate 
gave  judgment  (oif  tb^  plaintiff,  from  which  an  appeal  was 
taken  to  the  County  Court,  where  the  Court,  on  motion  of 
the  defendant,  quashed  the  warrant,  because  it  was  not  un- 
der seal.  The  plsintiff  prosecuted  a  writ  of  «rror  .to  the 
Circuit  Court,  to  reverse  Uiat  deci9ion ;  but  at  October  term, 
1828,  the  judgment  of  the  County  Court  was  affirmed. 
The  plaintiff  now  prosecutes  his  writ  of  error  to  this 
Court,  and  insists  that  both  the  Courts  erred,  and  that  the 
judgment  of  the  Circuit  Court  should  be  reversed. 

Tho^ntost,  for  (he  plaintiff  in  error,  .cited  itfae  case  of 
Perry  v.  Brat/f^n,  Nfipor's  Alabama  Reports,  5$,  and  tbe 
statute  of  1819.  I^iws  of  Alab^oia^  page  lJi9,  wd  sub* 
mitted  the  cause. 

J.  W.  HcfiianuB,  for  tim  dfifendaat* 
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By  JUDGE  COLLIER.     This  €«urt  in  Perry  v.  January  ism 
Browfij  in  which  the  Mime  point  was  presented,  under  "^-^^V"^-^ 
the  influence  of  the  38th  section  of  the  act  of  1 8 15,     "To     R«^«<*«« 
regulate  the  proceedings  of  the  Courts  of  law  and  equity     Ratiedge. 
in  this  State,"  held  that  no  exception  could  be  taken  on  ap-  -^-_— 
peal,  to  the  warrant,  capias,  summons,  or  other  proceeding 
of  the  justice  of  the  peace  before  whom  the  same  was  tried; 
but  that  the  appeal  should  be  tried  according  to  the  justice 
and  equity  of  the  case.     The  judgment  is  therefoi^  re- 
rersed,  and  the  cause  remanded. 

JuooB  Pebry  not  sitting. 


Pops  y.  Brandon,  etal. 

\,  A  corporation  may  aisign  its  effect*  to  a  trustee,  for  the  benefit  of  cred- 
itors. 

12.  Such  aMigDvaent  wUI  be  ^ood  anioti  a  indgmeDt  creditor,  thouch  the 
charter  proridea  that  the  ttockhaUlert  shall  be  personally  responsible  for 
the  debts  of  the  corporation. 

3.  And  the  absence  of  the  signature*  of  the  creditors,  does  not  invalidate 
the  deed,  it  being  of  all  effects,  and  for  the  benefit  of  all  creditors  uncon- 
ditionally. 

4.  Nor  is  tne  deed  Toid,  becaase  the  trustee  is  the  President  of  the  institv^ 
tion,  and  executes  the  deed  as  a^prantor  as  such. 

5.  Inadequacy  of  consideration,  to  ulTalidate  a  deed,  must  be  gross  and  ap- 
parent. 

-6.  A  judgment  rendered  during  the  term,  does  not  relate  back  to  the  first 
day  of  the  term,  so  as  to  defeat  a  b^ma  fide  purchaser  or  assignee. 

7.  The  acts  or  omissions  of  a  trustee  cannot  aefeat  the  rights  ^the  assent* 
ing  creditors  in  the  deed  of  trust,  unless  they  contribute  to  the  wrongful 
act. 

This  was  an  action  of  trespass  to  try  titles,  brought  by 
T.  &  W.  Brandon,  C.  C.  Clay,  J.  W.  McClune,  and  B. 
Brtodon,  to  recover  possession  of  the  lot  and  building  for- 
merly occupied  as  a  banking  house,  by  the  Planter's  and 
Merchant's  Bank  in  Huntsville.  The  action  was  origin- 
ally brought  against  S.  Cruse,  as  tenant  in  possession,  bu^  -^ 
Leroy  Pope  daiming  the  title,  he  was  admitted  as  defen- 
dant. The  venue  was  changed  to  Morgan  county,  where 
the  canse  was  tried  at  October  term,  1828,  when  a  verdict 
was  found  for  the  plaintiffs.     The  facts  were  as  follows: 

At  May  term,  1826,  in  Madison  Circuit  Court,  an  ac» 
ti#n  4>f  trover  brought  by  T.  &  W«  Brandon  against  the 
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JANUAJLT18S0.  President)  Directors  &  Co.  of  the  bank,  was  tried,  and 

^^-^'V^*^  judgment  rendered  for  the  defendants.     At  January  temi. 

Pope        1828,  T9lW.  Brandon,  on  a  writ  of  error  to  the  Supremo 

BrandcNietaL  Court,  procured  a  reversal  of  that  judgment,  and  a  judg- 

__  ment  was  rendered  for  them  against  the  bank  in  that  suit, 

for  $2f292;  on  the  first  of  Feoruary,   which  was  a  day 

of  said  term,  and  on  the  same  day,  th^  charter  of  the  bani 

expired.  On  the  5th  of  March,  1S28>  an  execution  was  is- 

sued  on  this  judgment,  and  it  was  levied  on  the  banking 

house  and  lo^  as  the  property  of  the  bank,  and  on  tbe 

7th  April,  182S,  it  was  sold  by  the  sheriff,  and  purchased 

by  the  plaintiffs  below  for  vSl>005,  and  they  received  the 

sheriff's  deed  for  it 

The  defence  was,  that,  on  the  7th  of  January,  1828,  the 
same  day  the  Supreme  Court  commenced  its  session,  the 
bank  had,  by  a  deed  of  trust,  conveyed  all  its  property  to 
Leroy  Pope,  the  plaintiff  in  error,  who  was  the  President 
of  the  bank,  in  trust  for  tiie  payment  of  debts,  &c.  dae  by 
the  bank. 

The  deed  was  executed  by  Pope,  the  President,  and  se* 
yen  Directors,  and  also  signed  by  twelve  stockholders,  and 
was  under  the  corporate  seal  of  the  bank.     It  recited,  thai 
whereas,  on  the  first  Of  February  next,  the  charter  of  the 
bank  would  expire,  a  considerable  portion  of  their  notes 
still  being  in  circulation,  unredeemed,  and  that  the  bank 
owed  divers  debts,  possessed  property,  and  was  entitled  te^ 
debts  due  to  it;  and  that  they  were  desirous  to  appropriate 
their  corporate  property  to  the  payment  of  their  just  debts; 
that  in  consideration  tnereof,  andofonedollalr  paid,  they 
granted  to  Pope  all  their  property,  real  and  personal,  and 
all  ef^cts,  ct*edits,  notes,  accounts,  books,  vouchers,  (ic. 
of  all  kinds,  in  trust,  to  pay,  in  the  first  place,  all  expen- 
ses of  the  trust;  secondly,  all  jnst  claims  against  the  bank 
in  fully  if  the  funds  were  sufficient,  and  if  not^  then  ritea- 
Uy$  and  thirdly,  if  the  effects  were  mcM^  than  sulieieBt^ 
then  the  surplus  to  be  distributed  among  the  stockholdo* 
in  their  proper  proportions.     To  the  d^,  was  ajq^eoded 
a  list  of   notes  due,  and  to  become  due  to  tl^  baiik^ 
amounting  to  |I30,473  14,  judgments  due  to  the  bank, 
$22^803  15;  and  debts  due  by  account  ^1058  60;  dlaOf  a 
list  of  property,  embracing   the  banking   heuee)    and 
some;  furniture,  &c.  and  a  list  ol  debts  due  by   indi- 
yiduals  to  the  bank,  amounting  to  0384  83.    The  deed 
was  recorded  the   23d  of  Felmiary,  1888.     Eyidenee 
was  also  intrgduced  by  Pope,  to  prove  that  he  had  to^ 
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eepted  the  trust,  and  entered  on  tiue  discharee  of  tiie  dd-  iatoartuso. 
ties  of  trustee;  that  the  transaction  was  of  public  notoriety  "^^^^V^^^ 
in  Huntsville;  that  immediately  after  the  deed  was  exe-        ^^ 
cuted,  he  had  taken  possession  of  the  property,  and  had  Bmite^tali 
placed  it  in  ibe  possession  of  S.  Cruse,  as  his  agent;  that  ■    . 
the  Cashier  of  the  bank  had  ceased  to  be  such  from  the 
date  of  the  deed;  that  the  Directors  never  afterwards  as* 
sembled,  except  a  committee  whom  they  had  previously 
constituted  to  superintend  the  destro3ring  of  bills  taken  up 
by  the  trustee  from  circulation  |  Uiat  he  had  redeemed  l>iUs 
of  the  bank  for  more  than  fl  1,000;  that  he  had  paid  by 
bis  own  note,  with  security^  $21,233  60,  due  oy  the 
bank  to  the  United  States;  dbat  with  a  portion  of  the  notes 
transferred  to  him,  he  had  secured  payment  of  mnother 
debt  doe  by  the  bank,  of  8£,S00;  that  about  912,493  of  the 
debts  tranrfenred  to  him,  were  due  by  insolvent  persons; 
tha  hejhad  procured  ooniessions  of  judgments  on  debts  to  the 
amount  of  05,000,  hy  giving  ^ys  of  execution  yet  unex-^ 
pired,  and  thi^  he  had  obtained  judgment  for  another  ddbt 
of  01,400,  which  was  still  unsatisfied;  also,  that  a  large 
portion  of  the  judements  mentioned  in  the  lists,  were  dotf 
la  notes  of  ^e  hank.     It  was  also  proved  that  Cruse  trans* 
acted  his  own  private  business  in  the  bank,  and  that  Pope 
lieraoved  all  tl»e  notes  and  property  to  hie  own  house,  birt  i 

that  the  sign  of  ^  bank  had  continued  over  the  door  tiU 
the  time  en  trial.  A  witness  stated  he  believed  the  bank 
Was  able  to  pay  all  its  debts.  On  this  proof,  the  presiding 
Judge  instructed  the  jury,  that  « if  they  believed  from  the 
evidence,  that  the  said  Pope  had  never  made  a  proposi- 
tion to  T.  &  W.  Brandon,  to  secure  to  them  a  rateable 
proportion  of  their  said  judgpent  against  the  bank,  that 
the  deed  to  Pope  was  fraudSent  as  to  them^  and  that  the 
^aiotifls  were  entitled  to  recover.'^  To  this  instruction^ 
Pope  excepted,  and  this  is  now  here  assigned  for  error. ; 

HoPKiKs,  for  the  plaintiff  in  error,  in  argument,  insisted 
^n  t^  IbUowine  piopositions: 

1.  That  the  deed  to  Pope,  which  tfie  instructions  admit' 
ted  was  valid  when  made,  could  not  become  void  by  the 
acts  of  the  trustee. 

8.  That  for  any  breach  of  ^rust,  a  Court  of  Chancery 
idone  is  competent  to  afford  a  remedy. 

3.  That  Hie  deed  was  made  by  a  creatore  of  die  law  in 
its  corporate  name,  and  in  the  exercise  of  its  lawful  pow- 
ers, to  Pope  in  his  individuri  capacity,  and  is  not  void  upon 
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the  principle  which  prevents  any  legal  right  from  liefng' 
created  in  favor  of  a  person  in  his  individual  capacity,  by 
an  obligation  upon  the  same  person  in  the  same  capacity.* 
4.  That  there  was  no  fraud,  either  actual  or  construe- 
tive  in  the  execution  of  the  deed;  and  justice,  and  the  in* 
terest  of  the  bank  and  its  creditors,  required  the  convey- 
ance which  the  bank  made.    ^ 

Brandon,  for  the  defendants.  The  deed  of  assignment 
is  void.  No  adequate  consideration  ts  expressed  in  it  for 
the  property  conveyed,  and  no  creditor  has  accepted 
it  ^  The  judgment  of  T.  &  W.  Brandon,  bound  the 
land;  a  lien  credited  by  judgment  has  relation  back  to  the 
commencement  of  the  term  at  which  judgment  was  ob- 
tained. <<  The  conveyance  made  by  the  directory  of  the 
hank,  was  Void  also,  because  the  Directors  exceeded  their 
authority.  They  were  only  the  agents  of  the  stockhold- 
ers, appointed  to  effect  certain  purposes  concerning  the 
monied  operations  of  the  bank,  and  could  not  assign  away 
the  property  of  the  stockhc^ders,  particularly  by  an  instru- 
ment which  was  to  have  an  effect  after  the  determiaation 
of  the  corporation.  The  deed  should  have  been  made  on 
the  vote  of  the  stockholders  of  the  corporation,  and  it 
should  S4>pear  to  have  been  so  made,  else  it  is  not  evi« 
donee.  ^  The  stockholders  are  liable  for  the  debts  of  the 
institution,  and  their  property  also;  and  if  they  have  not 
legally  assigned  away  their  property,  and  divested  them- 
selves of  the  right  to  it,  it  is  still  liable  to  pay  their  debts. 

By  JUDGE  COLLIER,  The  record  offers  for  our 
examination  these  topics: 

1.  The  character  of  the  deed  from  the  President,  Di- 
rectors, &  Co.  to  the  plaintiff,  and  the  sufficiency  of 
its  consideration. 

2.  The  lien  created  by  a  judgment  upon  real  estate;  its 
nature,  how  it  operates,  and  when  it  begins. 

3.  The  legality  of  the  Judge's  instructions  to  the  jury. 
1.  The  deed  is  a  conveyance  of  all  the  property  of  the 

bank,  for  the  payment  of  its  debts,  without  preference  or 
priority  to  itscreditors.  This  being  professedly  the  object  of 
tlie  deed,  the  Messrs  Brandon's,  with  regard  to  the  pro- 
perty conveyed,  are  as  favorably  situated  as  any  c^her 
creditors.  And  to  ascertain  whether  they  can  vary  the 
situation  assigned  them  in  the  payment  of  their  demand, 
and  subject  the  property  transferred,  to  the  satisfactioii 
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ot  their  judgment,  without  regard  to  other  creditors^  are  jAKUARTisaot 
inquiries  into  the  validity  of  the  deed,  which  becofne  ''••^''V'^^fc^ 
material.  ^Jf^ 

The  deed  iff  absolute,  and  beyond  the  control  of  the  Bruidoiietal* 
bank,  and  therefore  does  not  require,  as  essential  to  its  op- 
eration, the  positive  assent  of  any  of  its  creditors.  In  this 
respect,  there  is  an  obvious  dissimilarity  between  an  as- 
signment for  the  benefit  of  all  creditors, '  and  one  which 
provides  only  for  those  creditors,  who  consent  to  come  in 
under  its  provisions.  In  the  one  case,  the  deed  provides 
for  no  act  to  be  done  by  the  creditor;  in  the  other,  there 
is  a  provision  requiring  an  express  stipulation  on  his  part 
to  be  paid  as-  it  directs.  The  reasoning  of  the  Court  in 
Robtnaon  v.JRapelye^  Smithy  recognizes  thiadistinc  aAntepai^e^ 
tionza  ^• 

The  right  of  a  debtor  to  make  a  general  assignment  of 
his  effects  for  the  benefit  of  bis  creditors,-  has  not  been  con- 
troverted in  argument;  but  it  is  insisted  that  such  right 
does  not  extend  to  a  trading  corporation.  On  this  pointy 
no  authority  is  cited;  and  as  our  own  resources  furnish  us 
with  none  that  favors  the  idea  of  a  restriction  of.  corporate 
powers  in  this  particular,  we  must  therefore  consider  it 
upon  principle.  The  right  of  a  debtor  to  vest  his  property 
in  trustees  for  the  benefit  of  his  creditors,  results  from  the 
control  which  every  one  possesses  by  law  over  his  own  es- 
tate. This  control  continues  free  from  legal  restraint  un- 
til some  one  else  acquires  an  interest  in  the  same  estate: 
It  cannot  be  that  a  corporation  is  under  greater  restraint  in 
regard  to  the  use  and  enjoyment  of  its  estate,  than  a  natu- 
ral person,  unless  a  restriction  is  imposed  by  positive  law, 
or  may  be  inferred  from  its  character,  and  the  object  of 
its  existence.  Chancellor  Kent,  in  speaking  of  the  pi>w- 
ers  and  capacities  of  corporations,  says,  <<  it  was  incident  at 
common  law,  to  every  corporation,  to  have  a  capacity  to  pur- 
chase and  alien  lands,  unless  they  were  specially  restrained 
9y  their  charters,  or  by  statute.  Independent  of  positive 
law,  all  corporations  have  the  absolute  jus  disponendip 
neither  limited  as  to  objects,  nor  circumscribed  as  to  quan- 
tity. This  was  so  understood  by  the  Court  and  bar  in  the 
modern  case  of  the  Mayor  and  Commonalty  of  Colehes^ 
ter  V.  Lowten,  ^-  And  this  common  law  right  continued  in  5  i  v^t.  Jfe 
England,  until  it  was  taken  away  as  to  reugious  corpora-  Bea.2S6,S3r 
tions,  by  several  restraining  statutes  in  the  reign  of  Eli  ^"^  ^^ 
zabeth."«  This,  we  believe  to  be  a  correct  view  of  the  ^Coi^W>. 

g)wers  of  corporations  on  the  point  we  are  considering, 
ut  the  right  of  the  bank  in  this  case,  to  alien  its  estate, 
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MNUAKTtsst.  does  iiot  depend  for  its  exurtence  upon  the  common  hm^ 
it  is  expressly  given  by  its  ehartbr,  •  and  must  be  Uikea 
to  exist  without  limitation  as  to  object 

It  is  argued  for  the  defendants,  that  it  viras  not  competent 
for  the  bank  to  make  any  disposition  of  its  efiects,  whick 


ttLmweof  Ai.  ^^^^d  relieve  it  from  the  liabiiitr  to  satisfy  directly  tlie 

p.  34,  teetioii  jcNlgment  of  the  Messrs  Brandon's.     To  sustain  tins  ar^ 

^*  gument,  we  are  referred  to  the  1  Itfa  section  of  the  char^ 

b  Laws  oT  AL  ter,  *  which,  after  declaring  the  liability  of  the  stockhold- 

^*         era  to  the  payment  of  the  debts  of  the  bank,  condodes 

thus:  <<  but  this  provision  rtiall  not  be  construed  to  ex* 

tmpt  the  said  corpon^ion,  or  the  lands,  tenements,  goods 

or  chattels  of  the  same,  from  being  also  liable."     This 

provision  was  doubtless  introduced  ex  induitria*     The 

Legislature  that  enacted  the  charter,  did  not  intend  Unl 

the  remedy  against  a  stockholder  should  be  exclusive  ct 

the  appropriate  remedy  aeaiaBt  the  corporation;  and  lest 

it  mi^it  be  <lius  unnaturaUy  construed  by  this  provisioa, 

they  declared  the  law,  and  did  not  introduce  a  new  liabi  li- 

tv,  or  impose  any  restriction  upon  the  baak  in  the  diqxm- 

tton  of  its  estate. 

Again,  the  charter  m«st  be  construed  upon  a  view  of  all 
its  parts,  and  such  a  construction  given,  as  that  ev^y  part 
may  be  operative,  ut  res  magis  valecU  quam  periai. 
If  the  1 1th  section  was  to  receive  the  construction  insisted 
on,  the  4di  section,  would,  to  some  extent,  be  inoperative. 
They  nnist  be  bo^  thus  constnied:  the 4th  is  an  aothority 
to  sell  and  diqKMe  of  the  corporate  estate;  the  llth  makes 
that  estate  sul:^ect  to  tiie  payment  of  the  debts  of  the  cor- 
jKiration,  until  it  is  sold  um  disposed  of,  and  thus  conatru* 
wg  them,  each  exercises  its  full  scope  and  effect  Was 
reason  necessary  to  iUnstrate  further  the  fallacy  of  the  ar- 
gument we  are  examining,  the  inconvenience  that  would 
have  resulted  from  thus  uniting  the  powers  of  the  bank, 
interposes  a  powerful  objection  to  its  justness.  It  is  e^ 
sential  to  the  prosperity  of  a  banking  institution,  thst  % 
should  be  permitti^  to  marshail  its  resources,  free  from 
legisla^ve  control,  further  than  pdicy  would  dictate,  in 
.the  progress  of  its  negotiations,  it  may  be  comp^ed  to  ie> 
ceive  r^  or  personal  estate,  in  discharge  >of  the  ikbiiity  of 
its  debtors;  and  if  it  were  not  allowed  to  change  its  pro* 
perly  into  an  active  capital,  its  operations  might  be  para* 
'  lysed,  its  usefulness  impaired,  and  its  business  rendered  un- 
profitable. But  this  objection  to  die  powers  of  the  banlsp 
need  not  be  further  examined,  for  it  is  apparent  from 
a  view  of  ike  -diarter  itself,  that  it  has  no  just  fauMhtion*^ 
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The  defendant's  (ioansel  have  impugned  the  deed  of  as-MnuABYisao. 
Mffnmenty  upon  a  suggestion  that  it  is  not  sustained  by  a  "^^-^^V"^^ 
sufficient  consideration.     Chancery  has  lent  its  aid  in  some        ^^^ 
eases,  which,  are  however  rare,  to  avoid  a  contract  found*  Bria^etal. 
ed  on  a  gross  inadequacy  of  consideration ;  but  in  these  eases  ^ 

the  inequality  was  so  great  as  te  shock  the  understanding  •-'——•" 
of  mankind,  and  to  induce  the  belief  that  the  transactioB 
was  fraudulent  It  is  very  dear,  that  the  deed  from  the 
bank  to  the  plaintifi  is  not  objectionable  for  gross  inade* 
quacy  of  consideration.  The  extent  of  the  consideration 
is  not  set  forth  in  the  deed;  it  recites  that  the  bank  is  in- 
debted to  sundry  individuids,  in  the  sum  of  two  hundred 
and  eighty-four  dollars,  and  eightyrfour  cebts;,  and  that  a 
large  portion  of  their  bills  is  yet  unredeemed.  These  are 
directed,  with  all  other  debts  of  the  bank,  to  be  paid  by 
the  plaintiff.  The  nominal  amount  of  the  evidences  of 
debt,  and  the  estimated  value  of  the  property  conveyed,  is 
about  sixty  thousand  dollars.  Of  the  debts,  twelve  thou« 
sand  dollars  and  upwards,  will  be  lost  by  insolvencies^ 
The  ptaimtiff  ha%  Mnce  the  execution  of  the  deed,  paid 
and  secured  of  the  debts  owing  by  the  bank,  about  thirt]^ 
five  thousand  dollars,  and  it  does  not  appear  what  amount 
is  now  due  from  it.  This  statement  of  facts  may  suffice  to 
Aew,  that  the  suggestion  of  gross  inadequacy  of  conside* 
ration,  could  it  be  entertained  at  law,  is  not  sustained  by 
the  record. 

The  legri  validity  of  th%  deed  is  also  questioned  by  the 
defendant's  ooutfisel,  upon  the  supposition,  that  the  plaintiff 
is  both  grantor  and  grantee.  It  is  certainly  a  correct  pro- 
position, that  one  person  cannot  occupy  at  law  both  these 
^t«iiadons  at  the  same  time,  in  regard  to  the  same  obiect 
But  the  objection  in  this  instance,  it  is  apprehended,  is 
founded  upon  a  misconception  of  the  nature  and  effisct  of 
the  assignment  made  by  the  bank.  It  supposes  that  Le<> 
roy  Pope  assigns  to  Leroy  Pope,  when,  in  truth,  the 
President,  Directors  &  Co.  make  a  conveyance  in  their 
corporate  character  to  the  plaintiff.  The  interest  which 
he  had  in  the  property  conveyed  to  him  was  different  from 
that  which  he  had  in  property  tiiat  belonged  to  him  in  his 
individual  capacity.  Nothing  is  more  usual  than  for  a 
corporation  to  derive  property  by  purchase,  from  a  corpo- 
ration.A  Transactions  between  persons  thus  circumstanced,  «  Waring  ?, 
have  been  always  recognized,  and  in  principle  they  ap-  2B^y!i09i^' 
pear  to  us  unobjectionabls.  The  converse  would  establish 
the  doctrine,  that  a  bank  could  sot  eoeroe  the  collection 
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iA!ruABTX83o.  of  ft  Hotc  cliscounted  against  one  of  its  stockholders,  be* 
^^-^"v^'^^  cause  he  was  a  creditor;  or,  that  a  corporator  could  not 
^^^        sue  the  corporation,  because  he  was  a  constituent  part  of 
Crandoiietat.  it     This  may  be  considered  strange,  yet  it  is  a  legitimate 
deduction  from  the  argument     The  deed,  so  far  as  the  re- 
"  cord  discloses,  is  free  from  any  objection  of  actual  fraud, 

and,  as  we  have  shewn,  is  not  in  itself  constructively  frau- 
dulent; hence  the  property  in  question  could  not  have 
been  sold  under  the  Messrs  Brandon's  execution,  unleai 
the  deed  from  the  bank  may  be  invalidated  by  an  objec- 
tion other  than  that  of  fraud. 

2.  The  deed  of  assignment  to  the  plaintiff,  bears  date  on 
the  day  when  the  term  of  this  Court  commenced,  at  which 
the  judgment  in  favor  of  the  Messrs  Brandon's  was  render- 
ed ;  but  the  judgment  was  not  rendered  until  the  first  day  of 
February,  more  than  twenty  days  thereafter.  From  these 
facts,  it  is  argued  for  the  defendants,  that  the  judgment 
relates  retrospectively  to  the  first  day  of  the  term,  and 
from  that  period  created  a  lien  on  the  real  property  of  the 
bank,  in  favor  of  the  Messrs  Brandons,  which  it  was  not 
competent  for  the  bank  to  divest  by  its  tvansfer  on  that  or 
any  succceeding  day.  It  is  a  well  settied  rule  of  the  com- 
mon law,  that  a  judgment  operates  to  restrain  tbe  eontrol 
of  the  debtor  over  his  real  estate,  «o  as  to  defeat  its  satis- 
faction ;  but  this  rule,  it  is  believed,  does  not  give  to  a  judg- 
ment a  retrospective  operation  against  a  honafidt  usignee. 
The  reason  of  the  rule  is  founded  upon  the  supposition, 
that  the  proceedings  of  a  Court  of  record,  are  of  pubhe 
notoriety;  and  that  he  who  purchases  rad  estate  after 
judgment,  purchases  with  a  knowledge  of  its  existenee. 
To  give  effect  to  purchases  under  such  circumstances, 
would  be  a  fraud  upon  the  judgment  creditor.  The  rea* 
son,  it  is  apparent,  will  not  extend  to  give  judgments  a 
lien  from  a  period  of  time  anterior  to  their  rendition;  for 
until  then,  the  purchaser  cannot  be  advised  of  its  existence, 
and  consequently  cannot  be  held  to  have  purchased  in  fraud 
of  a  judgment  creditor;  cessante  rationef  cessai  ipm 
iex* 

The  argument  of  the  retrospective  influence  of  judg- 
ments is  predicated  upon  the  idea,  that,  as  the  whole  term 
is  considered  in  law  as  but  one  day,  every  thing  done  du- 
ring the  term  must  relate  to  its  commencement.  TIm 
conclusion  does  not  necessarily  follow.  It  is  true  that  tbe 
term  of  a  Court  is  for  some  purposes  but  one  day;  as  a 
plea  put  in  on  the  last  day  of  the  term,  is  a  plea  of  the  first 
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day  of  the  term,  and  upon  this  idea  of  continued  ait-  jAwuartmw; 
ting  of  the  Court,  Judges  may  alter  and  amend  their  judg-  ^^^^'^^"^ 
ments  in  the  same  term.     This  fiction,  like  all  o&ers,  y^^ 

which  the  law  acknowledges  is  designed  to  advance^  but  tireadonetaii 

never  to  defeat  the  purposes  of  justice.   Injictione  juris^  

temper  consisie  otcquitds.    To  give  a  retroactive  effect 
to  a  judgment,  Would  be  rather  subi^ersive  than  promo- 
tive of  justice,  as  a  purchaser  could  not  be  constructively 
advised  of  it,  until  it  had  an  actual  existence.     So  particu- 
lar have  the  Courts  been  in  adjusting  the  question  of  pri- 
ority, between  the  fair  purchasei^  and  the  judgment  credi- 
tor, where  the  deed  of  sale  and  the  judgment  bear  date  of 
the  same  day,  that  inquiries  are  allowed  to  ascertain  the 
precise  period  of  the  execution  of  the  one,  and  the  ren-      ^ 
dition  of  the  other.A      Having  shewn  that  a  judgment  can  *8ugg?  i 
only   operate  prospectively  against  a  fair  purchaser,  we    ^ou  ^Me^ 
are  brought  to  the  third  and  last  point  of  inquiry.  ^  * 

3.  Whatever  of  plausibility  or  force  of  argument  may 
be   brought  in  aid  of  th^   instructions  of  the  Judge  to 
the  jury,  these  arguments  must  not  be  here  considered  and 
discussed,     ^hey  were  brought  to  the  view  of  this  Court, 
in  Robinson  v.  napelye  fy  Smithy  decided  at  thelast  term, 
and  in  that  case  fully  and   satisfactorily  examined.     In 
reviewing  them,  the  Court  in  its  opinion,  says^  *•*•  no  act 
of  the  trustees  can  affect  the  assenting  creditors,  unless 
they,  in  some  degree,  contributed  to  it,  because  the  trus- 
tees are  only  agents  for  the  assignors."     The  deed  of  as- 
signment in  that  cause  provided  for  the  assent  of  the  cred- 
itors, by  the  execution  of  the  deed,  many  of  Whom  execu- 
ted it.     This  provision  constitutes  the  most  material  dif- 
ference between  that  case  and  the  present;  yet  the  princi- 
ple embraced  in  the  quotation  from  that  opinion,  applies 
here.     And  let  it  be   conceded  that  the  plaintiff,  as  trus- 
tee, should  have  proposed  to  secure  to  the   Messrs  Bran- 
dons, a  rateable  amount  of  their  judgment,  and  omitted  this 
duty;  the  assignment  for  that  cause  could  not   be  avoided, 
unless  it  appeared,  that  in  this  neglect  of  duty,  the  plain- 
tiff was  influenced  by  his  assignors;  a  circumstance  which 
the  Judge  seems  not  to  have  noticed.   For  this  reason,  the 
instruction  is  erroneous;  and  for  the  additional  cause,  that 
it  supposes  the  plaintiff  was  obliged  by  the  deed  to  offer  to 
secure  to  the  Messrs  Brandons  a  rateable  portion  of  their 
judgment,  when  no  other  obligation  was  imposed  than  to 
pay  their  judgn>ent  pari  passu  with   the  other  cred- 
itors.    We  have  been  more  prolix  in  expressing  ouropin- 
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JANUARY  iMo.  ion  thftii  was  necessary  to  a  decision  of  the  question  im« 

^'^r^''"^^  mediately  before  the  Courts  and  have  considered  the  ma- 

^f^        terial  points  discussed,  which  it  appeared  from  the  evir 

Pnndonetal*  dence  in  the  record  might  come  up,  should  the  case  be  re* 

.         manded.     We  have  taken  this  oourse^  as  it  was  intimated 

from  the  bar,  that,  should  the  judgment  here  be  adverse 

to  the  defendants  on  all  the  points  introduced  in  argument, 

it  would  put  an  end  to  further  controversy. 

It  is  the  result  of  our  conclusions  upon  all  the  points, 
that  the  judgment  be  reversed,  and  if  the  defendants  de* 
sire  it,  that  the  cause  be  remanded. 

Judgment  reversed. 


Garrard  v.  ZACHARiArf. 

1.  When  the  pteadinga  are  taken  in  short  by  consent,  no  adrantage  can  he 

taken  for  informality  in  them  after  verdict    The  words  teplieatum  and 

Utue  will  be  held  to  apply  to  all  the  pleas, 
d.  In  debt,  the  pleadings  oeing  in  short,  the  verdict  fonnd  the  issnea  for  the 

plaintifl,  and  found  damages  only,  omittfaig  to  mention  the  debt:  held  that 

this  was  soiBciaiit. 

This  was  an  action  of  debt  on  a  promissory  note,  for 
075,  determined  in  Lauderdale  Circuit  Court.  The  dec- 
laration was  in  the  usual  form,  in  one  count.  The  defen- 
dant plead  three  special  pleas  in  bar,  which  are  set  out  in 
the  record,  after  which  appears  those  words,  **  repliaz^ 
iionj  Marshall,  for  plaintiff,''  and  ^^issue^  Hubbard,  for 
defendant"  The  entry  of  judgment  is  as  follows: 
«  Came  the  parties,  by  their  attornies,  and  came  also  a 
lawful  jury,  &c  who  being  duly  elected,  tried  and  sworn, 
well  and  truly  to  try  the  issues  joined,  upon  their  oaths 
do  say,  they  find  the  issues  in  favor  of  the  plaintiff,  and  as- 
sess his  damages  at  $26.^'  On  this  verdict,  the  Court 
rendered  judgment  for  the  debt  laid  in  the  declaration,  and 
the  damages  assessed  by  the  jury. 

Garrard,  who  was  defendant  below,  assigns  for  error, 
that  there  was  but  one  issue,  and  that  it  does  not  appear  on 
which  plea  it  was  joined;  that  there  are  two  pleas  on 
which  no  issue  was  taken,  and  that  the  verdict  speaks  of 
issues  which  do  not  exist,  and  on  which  they  could  not 
find;  also,  that  the  verdict  was  insufficient,  in  not  finding 
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T. 

Zachariah. 


the  debt  to  be  due  which  was  the  foundatioa  of  the  action;  ianuaky ikw 
and  that  the  Court  erred  in  rendering  judgment  on  that  ^^T^    . 
verdict. 

W.  B.  Martin,  and  Hopkins  for  the  plaintiff  in  error. 
CoALTERy  for  the  defi^ndant 

By  LIPSCOMB,  C.  J.  The  two  first  errors  assigned, 
go  to  the  question  of  the  sufficiency  of  the  replication,  to 
the  defendant's  pleas.  We  have  often  held,  that  when  the 
parties  make  up  their  pleadinss  in  this  short  and  careless 
way,  that  no  advantage  shall  ne  taken  after  verdict  We 
will  consider  that  the  word  replication,  writtenf  and  signed 
W  the  plaintifi's  attorney,  by  consent,  was  to  go  to 
all  of  the  defendant's  pleas,  and  there  can  be  no  doubt 
but  such  was  the  understanding  of  the  parties  themselves 
at  the  time.  The  word  <^  issue,"  signed  by  the  defen* 
dant's  attorney,  strengthens  this  conclusion.  The  third 
point  taken  by  the  plaintiff  in  error  is,  that  the  verdict 
did  not  authorize  the  judgment;  that  it  was  only  for  dama- 
ges, and  that  the  judgment  had  been  entered  for  debt  and 
damages.  This  point  is  as  badly  taken  as  the  former;  when 
the  pleas  of  the  defendant  were  negatived,  by  the  find- 
ing in  favor  of  the  plaintiff,  the  leeal  result  was  in  favor 
of  the  plaintiff  for  the  debt.  The  pleas  all  admitted  the 
note  which  was  the  foundation  of  the  action,  and  offered 
matter  in  avoidance.  Had  the  defendant  plead  the  gene- 
ral issue,  the  finding  for  the  plaintiff  on  that  issue,  if  for- 
mally entered,  would  be  his  debt  and  damages.  But  un- 
der ihe  state  of  the  pleading,  we  consider  that  the  verdict 
and  judgment  were  not  only  good,  but  technically  correct 

Let  the  judgment  be  affinned. 

JuDGX  Tatlor  not  sitting. 
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Clifton  v.  Gra7son. 

1.  A  party  who  procures  an  illegal  arrest  to  be  made,  is  liable  in  trespats 
for  fiUse  imprisonment,  though  not  present  aiding  and  abettins. 

2.  It  is  the  province  of  the  Judge  to  determine  on  the  admissibility  of  evi^ 
dence,  and  for  the  jury  to  determine  if  it  proves  thefiwts  cbaiged. 

Clifton  declared  against  Grayson  in  Lauderdale  Coun- 
ty Court,  in  an  action  of  trespass,  for  an  assault  and  batte- 
ry, and  false  imprisonment  The  plea  was,  not  guilty.  A 
bill  of  exceptions  taken  by  the  plaintiff,  shews,  that  on  the 
trial,  he  produced  one  Kursner,  a  witness  to  prove,  that  he^ 
the  witn<^ss,  had  arrested  the  plaintiff,  at  the  request  of  the 
defendant.  This  evidence  was  objected  to,  and  rejected  by 
the  Court,  on  the  ground  that  the  request  of  the  defen-^ 
dant  did  not  make  him  a  trespasser.  The  Court  then  in- 
quired of  the  witness  what  the  facts  were.^  he  answered, 
that  about  ten  minutes  before  the  arrest,  the  defendant 
asked  him  if  he  had  executed  a  ca.  sa.  he  had  against  the 
plaintiff,  and  being  informed  he  had  not,  the  defendant 
said  he  wished  him  to  do  so,  and  informed  him  where  the 
plaintiff  was;  that  the  witness  then  went  over  the  street  to 
the  office  of  one  Ward,  and  arrested  the  plaintiff.  Ward's  of- 
fice was  in  sight  of  the  place  where  the  conversation  took 
place,  and  distant  about  ninety  yards,  but  the  witness  did 
not  know  if  the  defendant  saw  the  arrest  The  plaintiff's 
counsel  Insisted  on  the  exclusion  of  the  fact,  that  the  witr 
ness  had  a  ca.  sa.  as  not  admissable  under  the  issue  join- 
ed, but  contended  that  the  fact  of  the  arrest  should  go  to 
the  jury  as  evidence.  The  Court  held  the  evidence  inad- 
missible, unless  the  defendant  was  present,  aiding  and 
abetting  in  the  arrest,  and  unless  the  fact  of  the  witness 
having  the  ca.  sa.  as  an  officer,  could  also  go  as  evidence 
to  the  jury.  There  was  a  verdict  for  the  defendant,  and 
the  decision  of  the  Judge  above  stated,  is  here  assigned  for 
error,  by  Clifton,  the  plaintiff. 

•  8  Htarkte'f  ^'  ^'  Martin,  for  the  plaintiff  in  error,  argued  that 

Ex.  M47,  2  a  defendant  might  be  guilty  of  a  false  imprisonment,  with- 

fieiayire^e-  ®"^  being  present,  aiding  and  abetting,  and  that  therefore 

7,       *  the  evidence  was  improperly  rejected.^ 
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-Hutchison,  contra.     A  party  may  be  liable  for  an  file-  {^JJ^^J^^ 

SI  arrest,  though  not  present  aiding  and  abetting,  but       ciiOoii 
is  is  only  in  an  action  on  the  case;  not  such  an  action  as  t. 

this,    which  s  trespass.  «  But   be  this  as  it  may,  there     Onjmm. 
can  be  no  error  in  the  record;  for  it  does  not  appear  there  ^  n^j-   ^ 
was  any  illegal  arrest.     It  was  certainly  not  competent  *2LitteihaH 
for  the  plaintiff  to  introduce  a  witness,  and  select  only  a    ^Jq^^ioJ? 
part  of  his  statement,  without  taking  the  whole.     Then    p.  izM, 
what  was  his  statement?  it  was,  that  the  defendant  direct- 
ed him  to  execute  a  ca.  sa.  and  he  did  so.     It  was  lawful 
for  him  to  arrest  the  plaintiff  on  a  ca.  sa,  unless  the  pre* 
ceptwas  illegal,  which  is  not  shewn  or  pretended;  Uien 
there  could  be  no  trespass.     It  could  only  be  by  reason  of 
illegality  in  the  process  that  any  one  could  be  liable;  and 
this  should  have  been  shewn  and  relied  on. 

By  LIPSCOMB,  C.  J.  The  witness  was  offered  to 
prove  that  he  had,  at  the  request  of  the  defendant,  arrested 
and  held  the  plaintiff  in  custody:  the  Judge  of  the  County 
Court  would  not  permit  this  evidence  to  go  to  the  jury, 
on  the  ground,  as  he  states,  that  it  would  not  prove  that 
the  defendant  was  a  trespasser.  This  is,  as  we  conceive, 
the  only  point  presented  by  the  bill  of  Exceptions.  It  it 
true  that  it  contains  a  great  deal  more,  which  seems  to  \m 
only  a  conversation  for  the  gratification  of  the  Judge's  cu- 
riosity, without  being  permitted  by  him  to  go  to  the  jury» 
If  the  Judge  intended  by  the  reason  given  for  rejecting  the 
testimony  offered,  to  be  understood  as  ruling,  that  a 
person  who  procures  the  illegal  arrest  of  another,  is  not  a 
trespasser,  we  are  very  clear,  that  he  erred.  If  he  only 
intended  that  it  was  not  sufficient  to  prove  the  fact  of  the 
trespass^  then  he  was  trespassing  on  theprivilege  of  the  jury 
in  arresting  the  evidence  from  them.  It  is  the  province  of 
the  Judge  to  determine  on  the  admissibility  of  testimony, 
and  for  the  jury  to  say,  whether  it  proves  the  facts  charg* 
ed  or  not.  We  can  discover  no  objection  to  the  testimony 
rejected  by  the  County  Court,  on  the  ground  of  its  admis^ 
nbility,  and  it  should  have  gone  to  the  jury. 

Judgment  reversed,  and  cause  remanded 
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Bell  et  ftl  v.  Patne  &  Williams. 

By  tha  aet  of  the  SOUi  Jamary,  1829,  pnmdlng  for  the  Talaatioii  and  sale 
of  certain  lands  which  had  been  reliaquished  by  purchasers  to  the  United 
States,  and  then  granted  to  this  State,  commissioners  were  appointed 
to  value  the  lands^  and  to  aseertaul  and  report  who  were  the  persons  pn^ 
perly  entitled  as  ocettpants,  to  pre-emption  rights  as  porchasers  at  Tala* 
ation,  and  their  determination  was  made  final.     In  this  case,  it  was  hehh 

2.  That  this  Court  has  a  general  superrising  power  over  all  interior  judicial 
tribunals  which  may  be  ereeted,  to  prevent  thoTiolatkmof  a  poaitiTe 
right. 

S.  But  that  the  decision  of  th^  eommissioners  as  to  who  was  entitled  to  a 
pre-emption  right,  couM  not  be  controlled  by  ligunctioB,  as  it  was  a  mat- 
ter of  favor,  and  net  of  right 

t.  That  the  Legislature  may  lawftilly  give  power  to  said  ccmmissioners  to 
ascertain  who  are  entitled  to  pre-emptive  rights,  without  appeal,  and 
that  this  is  not  unconstitutional. 

d  That  the  eommiasioaers  might,  at  any  time  belbra  filing  their  report,  aher 
their  decision. 

This  was  motion  for  tn  injunction^  to  restrain  the  Re* 
gister  of  the  Land  OflBce  at  Courtland  from^  receiving 
entries,  or  issuing  certificates  in  favor  of  the  defendants, 
for  certain  lands.  The  application  was  made  on  the  first 
of  October,  1829,  to  Judge  Perry,  who  granted  an  injunc* 
tion,  to  continue  only  until  tl>e  26th  of  January;  and  in 
this  Court,  the  complainants  /Hoved  that  the  injunction  be 
continued  and  granted  generally.  The  bill  was  filed  by 
Isaac  Bell,  Samuel  Bell,  and  George  W.  Martin,  com« 

Slainants,  against  Mary  Fs^ne  and  Philemon  WUIiams, 
efendants. 

The  motion  was  argued  by  Ormoitd  for  the  complain- 
ants, and  Hopkins,  for  the  defendants. 

By  JUDGE  TAYLOR.  The  land  dem^ribed  in  the 
complainants  bill  is  part  of  the  400,000  acres  granted  by 
the  United  States  to  this  State,  for  the  purposes  specified 
in  the  act  making  such  grant 

The  whole  of  the  lands  thus  granted,  had  been  previ« 
ously  sold  by  the  United  States  to  individuals,  and  in  con- 
formity with  acts  of  Congress  pass^  for  the  relief  ot  the 
purchasers,  had  been  reknquished  by  the  purchaBers  to 
the  United  States,  and  the  amount  which  had  been  paid 
thereon,  applied  to  the  payment  of  other  lands  bought 
of  the  United  States,  by  the  persons  makingsuch  relinquish- 
ments. 

The  General  Assembly  of  this  State  passed  a  law,  which 
waa  approved  by  the  Crovernor  on  the  20th  January,  1829, 
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« to  sell  and  dispose  of  the  said  400,000  aeves  of  land;  '^^^ii^l^ 
by  which  act,  a  Land  Office  was  established  in  the  town  of  ^"^^^^^^^^ 
Courtland,  and  a  Register  appointed,  with  power  to  issue  y, 

eertiiicates  of  purchase  to  such  persons  as  were  authorized  ^>yg;^^^^ 
to  receive  them.      The  said   act  also  provided  for  the 
appointment  of  twelve  commissioners,  to  examine  and  ^ 

value  the  lands.  These  commissioners  were  required  to 
divide  themselves  into  four  companies,  each  of  which 
companies  was  required  to  examine,  value,  &c.  and  more- 
over, to  <<  take  a  note  or  memorandum  of  all  improve- 
ments, and  the  names  of  each  and  every  person  who  may 
be  entitled  to  pre-emption,  according  to  the  provisions  o{ 
this  act"  By  the  §th  section  of  the  act,  it  is  required 
that  the  <<  commissioners  when  they  have  completed  the 
examination  of  the  whole  of  said  lands,  shall  assemble  to- 
gether, and  return  a  list  of  the  class,  &c.  together  with  the 
names  and  improvements  of  persons  occupying  or  cultiva- 
ting, &c.  to  the  Register  of  the  Land  Office,  &e." 

The  8th  section  of  the  act  is  in  the  following  words, 
viz:  ^^That,  to  enable  the  said  Register  to  determine 
what  persons  are  entitled  to  such  pre-emptions,  it  shall  be 
the  duty  of  each  of  said  companies  of  commissioners  to  as- 
certain by  evidence,  satisfactory  to  them,  who  is  entitled 
to  the  pre-emption  to  Uny  particular  tract  or  tracts  of  said 
land,  according  to  the  provisions  hereafter  enacted;  and 
to  enable  them  to  settle  any  disputed  claims,  they  shall  be 
authorized  to  procure  the  affidavit  of  three  disinterested 
neighbors,  or  other  satisfactory  testimony,  and  the  said 
commissioners  are  each  invested  with  the  power  of  admin- 
istering oaths  to  witnesses;  and  the  decision  of  each  com- 
pany of  said  commissioners  shall  be  final  as  to  the  right  of 
pre-emption,  and  the  said  commissioners  shall  make  re- 
turn thereof  as  above  stated,  to  the  Register.'^ 

The  bill  upon  which  this  motion  is  founded,  alleges  that 
the  complainant,  Martin,  purchased  the  north  egst  and 
south  east  quarters  of  section  31,  in  Township  6,  range  11, 
of  the  United  States,  in  the  year  1818,  which  he  afterwards 
relinquished  to  the  United  States,  and  which  are  included 
in  the  400,000  acres  granted  to  this  State«  and  Uiat  he  con- 
tinued in  possession  thereof  until  the  8th  of  January,  1829^ 
when  he  rented  the  same  to  his  complainants,  Isaac  and 
Samuel  Bell,  and  agreed  that  they  should  have  any  bene- 
fit which  they  might  lawfully  derive  from  the  possession  of 
said  land,  under  the  act  above  referred  to.  The  bill  then 
proceeds  to  set  out  the  manner  in  which  the  defendants 


416  CASES  DETERMINED  tS  THE 

'AKUA&YiMo.  first  setded  on  t  part  of  said  lands;  that  by  a  writ  of  for^' 
^^0\^  cible  entry  and  detainer,. he  had  disposaesaed  the  Paynes 
^         before  the  gi-ant  was  made  by  the  United  States  to  thi$ 
^jmkynir  State;  that  the  three  commissioners  who  acted  in  that  part 
of  the  State,  in  which  the  abore  described  land^lay,  sifter 
—  having  all  the  evidence  which  the  several  claimants  to  the 
right  of  pre-emption  in  said  land  could  adduce,  awarded 
the  same.to  the  complainants,  the  Bells;  but  subsequently, 
and  after  one  of  said  commissioners  who  acted  in  the  first 
instance  had  been  succeeded  by  another  person,  they  gave 
to  the  said  defendants  a  new  trial,  and  awarded  to  the  said 
Mary  Payne,  the  pre-emption  in  the  west  half  of  the  south- 
east quarter,  and  to  the  said  Williams,  in  the  west  half  of 
the  north-east  quarter  of  the  above  described  land*     The 
bill  prays  an  injunction  restraining  the  Register  from  per* 
mitting  said  defendants  or  any  other  person  to  enter  the 
land,  except  said  complainants,  and  for  genera]  relief. 

This  motion  is  supported  by  counsel,  who  take  the  foI<* 
lowing  positions,  viz: 

1st  That  the  possession  of  the  complainant,  Martin^ 
obtained  by  virtue  of  his  purchase,  from  the  United  States^ 
which  was  continued  after  he  relinquished  his  title  to  the 
land,  and  until  after  the  act  of  the  General  Assembly  for 
the  sale  of  the  land  was  passed,  vested  in  him  a  right  of 
possession  against  third  persons,  which  would  be  protect- 
ed by  this  Court 

2d«  That  by  virtue  of  said  right  of  possession^  that  act 
of  Assembly  secured  to  him  a  preference  in  entering  the 
land,  and  of  course,  the  right  to  ask  the  aid  of  this  Court 
in  securing  to  him  such  preference* 

dd.  That  if  he  had  no  right  by  virtue  of  his  possession^ 
before  the  passage  of  that  act,  yet  the  act  itself  conferred 
upon  him  a  right  valuable  in  itself,  and  therefore  the  sub- 
ject of  adjudication  in  this  Court 

4th.  !T^9X  if  either  of  these  positions  be  sustained,  the 
Legislature  had  no  constitutional  power  to  divest  this  Court 
of  Its  jurisdiction,  and  therefore  the  provision  in  the  act* 
which  makes    the    adjudication    of  the  commisaionets 
^  final,''  is  unconstitutional,  and  null  and  void« 

5th.  That  if  all  these  points  be  untenable,  the  first  de- 
cision of  the  commissioners,  by  which  they  determined 
that  the  complainants,  the  Bells,  were  entitled  to  the  pre- 
emption, was  binding  upon  them,  and  vested  in  them  that 
right,  which  this  Court  will  protect 

The  ground  taken  with  regard  to  the  merits  of  the  con- 
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troversy,  further  than  they  are  involved  in  the  points  januart  isso 
above  stated^  it  is  unnecessary  to  examine.  ^.•'n/^^*^ 

There  is  no  controversy  with  respect  to  the  intention     ^«JJ^e*  *!• 
of  the  General  Assembly,  as  expressed  in  th»  above  act;  Payne  &Wii- 
all  agree  that  it  was  intended  to  vest  each  set  of  commis-        '**™'' 

sioners  with  the  power  to  decide  who  had  the  right  of  pre-  — — 

emption  in  the  dijQTerent  tracts  of  land,  to  a  right  of  prc« 
ference  in  which  there  might  be  a  conflict  between  differ- 
ent persons^  and  that  from  their  decision,  there  should  be 
no  appeal;  but  it  is  contended  that  the  provision  was  one 
which  the  Legislature  had  no  power  to  make;  that  this 
Court  has  a  general  supervising  control  over  all  inferior 
judicial  tribunals  which  may  be  erected  in  tlie  State,  ot 
which  it  cannot  be  deprived. 

It  is  certainly  true  in  general,  though  there  are  excep- 
tionS|  that  wherever  the  property  of  the  citizen  is  in- 
volved in  any  way  by  the  claim  of  another  person,  the 
right  qT  appeal  to  this  Court  is  secured  to  him,  and  no  de- 
partment o[  tlie  Government  can  divest  this  Court  of  its 
jurisdiction  in  such  case;  but  the  question  here,  is,  have 
the  complainants  or  either  of  them  any  property  in  tho 
land  in  controversy?  and  I  here  use  tlie  term  property,  in 
its  broadest  sense,  iucluding  as  well  the  right  of  possession 
as  the  right  of  property. 

It  is  at  once  admitted,  that  by  the  decisions  of  this 
Court,  it  has  been  determined  that  persons  who  had  relin- 
quished lands  upon  which  they  resided,  or  which  they 
cultivated,  either  themselves  or  by  their  tenants,  were  en- 
titled to  the  possession  of  such  lands  against  all  third  per- 
sons, while  they  remained  undisposed  of  by  the  United 
States. 

The  soundest  policy  required  such  a  decision;  a  differ-  ^ 
^t  one  would  have  encouraged  strife  and  discord  through^ 
out  the  State,  and  produced  innumerable  evils.  Many 
hundred  thousand  acres  had  been  relinquished;  in  numer- 
ous instances,  extensive  improvements  had  been  made  by 
the  first  purchaser;  and  those  who  regarded  their  own  in- 
terest alone,  would  have  used  every  exertion  which  art, 
and  often  force^  could  have  deviled,  to  obtain  the  use  of 
such  valuable  possessions,  in  the  hope  that  years  might  re- 
volve before  any  disposition  would  be  made  of  them  by 
the  government  But  moreover,  in  a  trial  of  this  descrip- 
tion, it  would  only  be  considered  who  was  the  person  first 
^n  possession,  and  to  him,  in  conformity  with  all  hw, 
Would  that  possession  be  restored* 
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JANUARY  1830.     But  although  such  was  the  situation  of  the  purchaser 

<^^^"^^^  who  had  relinquished  the  land  purchased  as  regarded  third 
Belietal.      persons,  he  certainly  had  no  right  against,  or  claim  upon 

Payiie  i,  Wii-  the  United  States.     The  agreement  on  the  part  of  the  Uai- 
^°>«-        ted  States  to  rescind  the  contract  of  purchase  and  sale,  was 

received  by  him  as  a  privilege  granted  to  him  of  mere 

favor,  and  when  this  offered  bounty  was  accepted  by  him, 
he  certainly  cannot  be  heard  when  he  contends  for  a  right 
in  that,  all  right  to  which  he  was  bound  to  relinquish,  and 
did  relinquish,  before  he  was  entitled  to  the  bounty.  As 
against  the  United  States  then,  before  the  grant  was  made 
to  the  State,  the  complainants  or  either  of  them  had  no 
right,  even  of  possession;  after  the  land  was  relinquished^ 
and  of  course  after  the  grant  was  made,  the  grantee  stood  in 
the  same  situation  which  the  grantor  occupied  before.  It 
is  contended,  however,  that  the  law  giving  the  right  of 
^  pre-emption  to  persons  in  a  particular  Mtuation,  is  uneon- 
stitutional,  unless  those  persons  had  some  right  in  tke  land 
to  which  this  preference  is  given  them;  and  to  support  this 
doctrine,  the  26th  section  of  the  bill  of  rights  is  referred 
to.  If  this  be  the  case,  it  is  totally  unnecessary  for  the  extra- 
ordinary remedy  which  is  now  asked  for  to  be  afforded, 
because  the  defendants  can  receive  no  right  by  virtue  of 
an  unconstitutional  law.  But  it  is  believed,  that  the  po- 
sition assumed  by  the  compkinants'  counsel,  cannot  be 
sustained.  This  section  was  never  intended  to  prevent 
any  "privilege,  honor  or  emolument,'*  frombeinc  grant* 
ed  by  the  State;  but  simply  and  sin^y,  fo  prohibit  the 
granting  or  conferring  any  «  privilege,  honor  or  emolu* 
ment,''  and  making  such  grant  hereditary.  Every  day's 
experience  proves,  that  privileges,  honors  and  emoluments, 
/  are  often  granted  and  conferred  in  our  State,  and  in  the 
United  States.  What  is  the  exemption  of  certain  descri]^ 
tions  of  persons  from  serving  on  juries,  working  on  roads, 
&c.  but  granting  a  privilege?  what  is  bestowing  a  brevet 
appointment  in  the  army,  but  conferring  an  bottor?  and 
what  are  the  salaries  annexed  to  different  offices,  but 
emoluments? 

If  the  complainants  had  no  interest  in  the  land  in  oppo- 
sition to  the  rights  of  the  State,  before  the  passige  of  the 
law  allowing  pre-emptions,  did  that  act  vest  hira  wiA 
such  an  interest  as  gives  him  a  right  to  the  interposition  of 
this  Court,  to  secure  hini  in  its  enjoyment?  This  question 
^  will  be  answered,  as  if  the  law  clearly  gave  him  the  prefer* 
ence  which  the  commissioners  refused  to  recognise. 
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The  State  owns  extensive  public  domains,  and  wishes  jakuart  isao. 
to  make  sale  of  them.  To  effect  this  object,  a  law  is  pass-  v^^^^V^^*^ 
ed,  by  which  persons  in  particular  situations,  are  autho-     Bell  ct  al. 
rized  to  make  purchases  at  fixed  prices,  in  preference  Ptyne&Wil- 
to  all  others.     Certainly  this  is  all  legal;  no  person  can        '"'"■• 
<^oropUAin,  because  the  rights  of  no  one  is  invaded.     But  ■ 

the  law  providing  for  this  mode  of  sale,  also  points  out 
certain  persons  who  are  to  determine  whether  those  who 
apply  to  purchase,  are  within  its  provisions,  and  declares 
that  their  decision  shall  be  final,  and  this,  it  is  insisted, 
could  not  be  done.  Why?  Because,  it  is  answered,  the 
law  vested  the  right  to  a  preference  in  tfie  land  in  tho  per- 
sons coming  within  the  provisions  of  the  statute,  and 
thereby  gave  them  rights  which  this  Court  will  protect. 
But  the  law  must  certainly  be  taken  altogether.  Upon 
certain  conditions,  particular  privileges  are  granted  to  in- 
dividuals; one  of  those  conditions  is,  that  certain  men 
shall  say  they  are  entitled  to  them.  Certainly  they  have 
no  right  to  the  privilege  until  this  is  done.  Suppose  the 
law  had  provided,  that  the  poorest  persons  in  the  State 
should  have  the  preference;  that  the  commissioners  should 
determine  who  were  entitled  under  this  provision;  and 
that  their  decision  should  be  final.  ^Fhis  would  certainly 
have  been  a  benefit  ^atuitously  bestowed,  and  the  poor 
rejected  by  the  commissioners,  could  have  had  no  redress 
in  this  Court 

lam  decidedly  of  opinion,  that  the  part  of  the  law  giv«- 
ing  preferences  to  one  person  over  another,  in  entering 
the  public  lands,  is  a  matter  of  favor;  that  the  General 
Assembly  had  the  right  to  prescribe  the  terms  on  which 
that  iavor  would  be  granted,  and  having  said  that  the  com- 
missioners, and  they  alone  shall  determine  on  whom  the 
bounty  of  the  State  shall  be  conferred,  no  person  has  a 
right  to  appeal  from  their  decision.  The  cases  adduced 
by  complainants'  counsel,  it  is  believed,  do  not  mitigate 
against  this  opinion,  as  in  these  cases,  jHrivate  rights  were 
invaded,  or  at  least  supposed  to  be. 

I  am  also  of  the.  opinion  that  the  commissioners  could 
revise  their  proceedings,  and  re-consider  their  opinions,  at 
any  time  before  their  return  was  made  to  the  Register,  and 
their  first  determining  in  favor  of  complainants,  if  their 
ultimate  decision  and  return-to  the  Register  were  in  favor 
of  the  defendants,  gave  to  the  complainants  no  right  what- 
ever; and  of  this  opinion  is  the  Court  The  motioOf  there- 
fore, is  overruled. 
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Teague  V,  Russell  a^o)  Mooke. 

1.  No  relief  can  be  obtained  against  usury,  in  equity,  where  tbc*  pttrty  kat 
omitted  to  plead  it  at  law,  and  shews  do  excuse  for  the  failure. 

2.  Tu  H  sealed  iustranient,  nn  unsealed  release  is  no  defence  at  law. 

3.  Nur  is  it  in  equity,  unless  founded  on  valuable  consideration. 

4.  But  where  a  security  to  a  sealed  note  was  discharged  by  the  payee,  by  am 
unsealed  writing,  aud  induced  to  believe  for  several  years  tMt  he  wa« 
discharged,  and  until  the  principal  becaine  insolvent,  it  amounts  to  a  firaad 
on  his  rights,  and  equity  will  relieve. 

5.  Where  at  law  the  defence  would  be  doubtful  er  difficult,  einaity  eaa  talw 
iurisdicfion* 

6  The  assignee  of  a  bond  transferred  altar  doe,  takes  it  sui^ect  to  all  e^n- 
table  defences- 

James  Teague  filed  his  bill  in  Chancery  in  Franklin 
Circuit  Court,  against  J.  Russell  and  W.  Moore.  The 
bill  charged  that  on  the  17th  of  February,  1817,  the  com- 
plainant and  one  Byrd,  borrowed  of  Russell  S400  for 
twelve  months,  at  ten  per  cent  interest;  that  the  com- 
plainant borrowed  Si 50,  and  Byrd  3250;  that  complain- 
ant gave  his  note  under  seal  for  vSl65,  for  the  repayment, 
with  Byrd  as  security,  and  Byrd  gave  his  for  S275,  with 
the  complainant  as  security;  that  on  the  12th  of  March, 
1818,  the  complainant  paid  off  his  note,  and  took  it  up,  and 
Russell  gave  him  a  receipt  in  writing  for  the  money,  and 
in  the  same  instrument  expressly  released  him  from  lia- 
bility on  the  note  signed  as  Byrd's  security;  that  Russell 
was  about  to  tear  off  the  name  of  Teague  from  the  note, 
but  on  reflection  declined  so  doing,  lest  it  might  destroy 
the  validity  of  the  note  as  to  Byrd  also,  and  then  gave  the 
written  instrument  as  aforesaid.  He  chaiges  that  Bjrrd 
was  then  well  able  to  pay,  and  that  on  the  faith  of  this 
acquittance,  he  rested  satisfied,  and  did  not  attempt  to  in- 
demnify himself  against  the  consequences  of  his  security- 
ship,  which  he  might  have  done,  had  he  not  been  discharg- 
ed, as  Bfyrd  was  for  several  years  afterwards  solvent,  ami 
in  good  circumstances.  It  is  further  charged,  that  Russell 
afterwards  assigned  the  note  to  Moore,  who  sued  the  com- 
plainant on  it  at  law,  several  years  afler  it  fell  due,  not- 
withstanding the  release;  which  was  the  first  notice  he 
had  of  the  transfer,  and  of  the  intention  to  look  to  him  for 
it;  and  that  the  complainant  endeavored  to  defend  the  ac- 
tion, but  failed,  because  the  release  was  not  under  seal,  and 
formed  no  defence  at  law.  The  complainant  also  charges 
that  h%  is  uncertain  if  Moore  had  notice  of  thtt  release 
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Russell   & 
Moore. 


before  the  transfer,  he  believes  he  had,  but  that  if  Russell  januaeyimo. 
transferred  it  to  him  without  disclosing  the  fact  of  the  re- 
lease, that  he  committed  a  fraud  on  his  rights.  It  is  also 
charged  that  Byrd  has  become  entirely  insolvent  The 
prayer  of  the  bill  is  for  a  perpetual  injunction  against  the 
judgment,  and  for  general  relief. 

The  defendants  demurred  to  the  bill,  and  at  March  term, 
1828,  the  demurrer  was  sustained,  and  the  bill  was  dis- 
missed; and  this  is  assigned  for  error  by  Tcague  in  this 
Court. 


Kelly  &  Hutchison  for  the  appellant,  argued,  that  the 
note  being  under  seal,  no  defence  at  law  could  be  made; 
that  the  release  being  unsealed,  it  would  not  sustain  a  plea 
of  release,  and  therefore  tjie  complainant  should  be  reliev- 
ed in  equity.  That  in  equity  it  amounted  to  a  fraud  on 
the  rights  of  Teague,  to  give  him  assurances  that  he  would 
not  be  looked  to,  and  after  a  great  lapse  of  time  to  seek  to 
enforce  the  demand,  when  he  had  no  means  of  securing 
himself;  that  he  had  not  neglected  his  defence,  but  had 
attempted  to  make  it  available  at  law,  but  could  not  there 
succeed;  andfthat  he  was  certainly  entitled  to  relief  some- 
where.* 

Hopkins  and  W.  B.  Martin  for  tbe  appellees,  argued 
that  if  any  benefit  could  be  derived  from  the  release,  it  was 
in  a  Court  of  law;  and  that  when  the  remedy  was  at  law,  a 
demurrer  to  the  bill  was  proper.  But  that  the  pretended 
release  was  void  in  all  Courts;  that  it  was  made  without 
consideration;  that  equity  would  not  enforce  a  mere  vol- 
untary defective  agreement* 

By  JUDGE  COLLIER.  The  questions  for  our  de- 
cisions,  are  these: 

1.  Do  the  facts  disclosed  in  the  plaintiflPs  bill,  interpase 
a  bar  to  a  recovery,  by  the  defendant  Moore. 

2.  Supposing  the  question  to  be  answered  affirmatively, 
is  it  competent  for  equity  to  administer  relief? 

These  questions  are  so  closely  blended,  that  for  the  sake 
of  perspicuity,  we  will  consider  them  together.  It  is  no 
objection  to  the  recovery  of  the  sum  expressed  in  the  bond, 
that  a  larger  per  centum,  by  way  of  interest,  was  reserved, 
than  the  law  authorized;  for  it  will  be  observed,  that  at 
the  time  the  bond  was  executed,  the  reservation  of  usuri- 
ous interest  did  not  operate  as  a  forfeiture  of  the  principal; 
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1AKU4HT1S30.  the  recovery  of  the  interest  alone,  was  barred  by  law;^  and 

"^^^^V"^^  it  was  not  until  the  statute  of  1819  was  passed,  that  usury 

Ttf^gue      avoided  a  contract  tn  Mo. 
Runeii  4i        Had  the  plaintiff  shewn  uHury  on  the  trial  at  law,  he 
^**^'^'       could  have  avoided  the  payment  of  interest;  but  haviog 

aLawfofAla  ^^^^^^  ^  ^^  ®^  there,  and  not  offering  by  his  bill,  any  ex- 

1805,  p.  442.   cuse  for  the  omission,  the  defence  cannot  be  entertained  in 

equity.     And  even  where  the  usury  goes  to  avoid  the 

contract  at  law,  the  omission  to  plead  it,  forum  no  ground 

*Wl  2*Bro^c'  ^^^  ^^  interference  of  Chancery,  *  though  the  lender  is 
€.  641.  '  '  placed  in  a  better  situation,  when  the  defence  is  made  in 
equity^  than  he  would  be  if  it  were  made  at  law;  because 
usury  in  the  one  Court  creates  a  forfeiture  of  the  excess- 
ive interest  only;  in  th^  other,  of  both  principal  and 
interest. 

The  facts  disclosed  by  the  plaintiff's  bill,  do  not  consti- 
tute a  leg^  release;  and  had  they  been  proved,  would  not 
havejMistaiaed  a  plea  of  release.  It  is  essential  to  the  va- 
lidity of  that  plea,  that  the  discharge  relied  on,  should  be 
under  seal,  especially  where  the  action  is  founded  on  a 
specialty,  according  to  the  common  rule,  eodem  tnodo  quo 
oritur  J  eodem  modo  dissolvitur.  Understanding  it  then 
as  confessedly  clear,  that  the  acquittance  relied  on  is  not  a 
sufficient  release  at  law,  it  is  material  to  inquire  whether 
equity  can  perfect  it  If  it  was  founded  upon  a  valuable 
consideration,  Chancery,  upon  the  rule  that  it  decrees  de- 
fective agreements  to  be  consummated,  according  to  the  in- 
tention of  the  parties,  where  the  consideration  is  valid, 
would  give  to  the  plaintiff  the  benefit  of  it  But  no  con- 
sideration is  alleged;  we  must  therefore  suppose  that  the 

^Semoiir  ^4  ^acquittance  was  gratuitously  made,  and  consequently  can- 

Jo^ToIi'r.  not  give  to  the  plaintiff  its  benefit^ 

^'  There  is,  however,  another  feature  in  the  cause,  which 

merits  consideration.  The  parol  discharge  of  the  plaintiff 
by  {(ussell,  it  is  alleged  in  the  bill,  dissuaded  the  plaintiff 
from  taking  steps  to  have  a  collection  of  Byrd's  notes 
coerced,  or  irom  obtaining  an  indemnitv  against  his  liability 
as  surety,  which  he  might  have  done,  nad  he  believed  that 
he  would  have  been  resorted  to  for  payment  These  facts 
are  admitted  by  the  demurrer.  If  the  plaintiff  was  induced 
from  the  representations  of  Russell  to  believe  that  he 
would  not  be  called  on  for  the  payment  of  Byrd's  note, 
(andthes^  representations  were  such  as  reasonably  to  induce 
that  belief,)  it  is  a  fraud  on  the  plaintiff^  how  to  attempt  to 
force  bim  to  pay  it    We  will  not  say  that  a  plea^  disclos* 
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ing  these  facUiy  would  not  be  sastained  at  law.  That 
is  a  point,  which  to  roaintsiiii  the  jurisdiction  of  fliis  Coart^ 
it  is  unnecessary  to  consider.  Ii  the  defence  was  difficult 
or  doubtful  at  law,  it  is  compatible  with  the  priotiples  on 
which  Chancery  interferes,  to  administer  relleC  It  is  be- 
lieved, that  by  the  application  of  this  principle^  the  juris* 
diction  of  equity  is  sustainable. 

The  circumstance  of  the  aeqtiittance  being  by  parol,  to-* 
gether  with  the  comfrfexity  of  the  fraud,  and  the  pmof  by 
which  it  must  necessarily  be  sustained,  would  greatly  em-* 
barrass  a  defence  at  law.*  Again,  the  variety  of  decision 
with  regard  to  the  causes  for  which  sureties  are  discharg- 
ed, and  the  tribunals  in  which  they  are  to  be  made  ef- 
fectual, render  somewhat  doubtful  a  legalr  defence. 

The  plaintiff  at  law  becaine  the  aasigOiee  of  the  bond  af- 
ter it  fell  due,  and  is  consequently  placed,  in  the  same  sit. 
nation  as  the  payee;  and  any  defence  which  would  be  avaiK 
able  against  the  latter,  may  be  made  against  the  bond  in 
his  hands. 

The  decree  of  the  Court  below  is  reversed,  and  the  cause 
remanded,  that  the  defendants  may  answer  the  allegatiou 
of  the  bill. 

By  JUDGE  CRENSHAW.  In  this  case,  lam  ofoj>i* 
nion  that  equity  has  no  juiisdictioB,  on  the  ground,  that  Ae 
matter  of  equity  insisted  on  in  the  bill,  was  available  in 
defence  to  the  action  at  law. 

Reversed  and  remanded. 

Judge  Pbery  not  sitting* 
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a  Gallatin  t. 
Conningliam 
BCowenSTI* 
per   Wood- 
worth,  J.  18 
Vaiey,  483. 


Plummsb  V.  McKean  &  McEsAN. 


1.  It  if  correct  as  a  general  rale,  that  an  obligation  to  pay  a  aom  of  monayr 
which  DMy  be  discharged  by  the  payment  of  a  lesser  sam,  is  to  be  aooii* 
dered  as  a  penal  obligatioQi  aad  taat  the  leaser  sam  only  is  reeoTeraUcb 
with  interest 

2:  But  where  the  payment  is  to  be  made  at  a  dUTerent  and  disMut  plaoa,  H 
is  otherwise,  and  the  larger  amount  nay  be  recovered. 

s 

This  was  a  writ  of  error  sued  out  by  Plummer,  to  re- 
verse the  judgment  of  the  Circuit  Court  oif  Franklin  eoun- 
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Plmnmer 

T. 

NcRean   & 
MeKean. 


jANUARTiuo.  ty^  rendered  on  a  verdict  in  his  favor,  at  October  tcrnt, 
1825.  He  had  instituted  an  action  of  debt  in  said  Court, 
against  J.  C.  and  J.  W.  MeKean,  on  an  instrument,  of 
which  the  following  is  a  copy: 

"  $2,000.     On  or  before  the  first  day  of  April  next,  w© 

promise  to  pay  to  James  R.  Plummer,  or  order,  two  thou- 

sand  dollars,  which  if  paid  in  par  money  at  New  Orleans, 
may  be  discharged  by  sixteen  hundred  dollars:  value  re- 
ceived. Witness  our  hands  and  seals^  September  ISIh, 
1821. 

J.  C.  McKEAN^S  [l.  s.] 
JOS.  W.  McKEAN"  [i..  s.  ] 
At  the  trial,  the  Court,  on  the  motion  of  the  defen- 
dants, instructed  the  jury  ^^  that  the  instrument  was  a 
penal  bond,  and  that  they  could  not  give  a  verdict  for  more 
than  the  sum  of  sixteen  hundred  dollars,  and  interest,"  to 
which  the  plaintiff  excepted;  and  this  is  now  assigned  for 
error. 

HoMiKP?  for  the  plaintiff  in  error,  argued,  that  by  the 
a  3  AtkjBf.    failure  to  pay  in  New  Orleans,  the  defendants  became  Ha- 
519.  2.    H«  ble  to  pay  the  fall  amount,  and  that  the  instructions  were 
^19,  '    erroneous.  • 

CoALTEft,  for  the  defendants. 

By  JUDGE  CRENSHAW.  The  question  to  be  set^ 
tied,  is,  whether  the  02,000  is  penalty,  or  whether  it  is  the 
debt  actually  due?  I  lay  it  down  as  a  correct  general  rule, 
that  where  a  greater  sum  is  to  be  discharged  by  the  pay- 
ment of  a  less,  without  reference  to  the  place  of  payment, 
or  other  circumstances  which  would  form  an  exception  to 
the  general  rule,  the  greater  sum  will  be  considered  as 
penalty,  and  the  less  as  the  debt  actually  due. 

But  the  case  under  consideration  forms  an  exception  to 
the  rule.  From  the  peculiar  phraseology  of  the  contract, 
the  distance  of  the  place  where  the  money  was  to  be  paid, 
the  difference  of  exchange,  and  the  advantage  of  prompt 
payment  to  the  obligee,  I  infer  that  the  02,000  was  tlie 
dent  actually  due,  and  not  penalty.  The  case  in  3d  At- 
kyn's  Reports,^  which  was  a  mortgage  at  4i  per  cent  with 
a  proviso,  that  if  the  interest  be  paid  semi-annually,  the 
mortgagee  will  aeeept  of  4-  per  cent,  illustrates  the  prin- 
ciple now  contended  for.  Cbaneellor  Hardwick  decided, 
that  if  the  4  per  cent  Was  ncjt  paid,  the  mortgagee  might 
recover  the  4)  per  cent  and  that  the  greater  interest  waSt 
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not  penalty.     So  in  the  case  at  bar,  tiiongh  the  debt  of  twOf  sAxtVAtLt  mo. 
thousand  d6Uard  might  have  been  discharged,  by  the  '^""^T^'^^^^ 
prompt  payment  of  Jl  1600  at  New  Orleans,  yet  it  ia  not     ^^^** 
to  be  taken  as  nomine  pctnsB.     The  Court  are  of  opin-  ••^•J"   ^ 
ion  that  the  judgment  of  the  Circuit  Court  must  be  revei^^i     "«^*"' 
ed)  and  the  cause  remanded.  -  •  ^ 


ByJUDOE  SAFFOLD.  It  was  clearly  expressed,  that 
8I6OO9  if  paid  in  New  Orleana,  should  discharge  the  debt 
The  stipulation  that  the  payment  should  be  in  <^par  mo- 
ney/'was  not  differeRt  from  the  legal  obligation  to  pay  oth-^ 
er  debts.  If  03,000  is  te  be  considered  as  the  true  debt,  it 
could  no  where  be  discharged  in  any  thing  inferior  to  notes 
at  their  current  rate  of  exchange.  The  payment  could 
only  have  been  made^tn  specie,  or  other  medium  which 
the  creditor  was  willing  to  receive  as  its  equivalent  An 
a^eement  to  pay  a  particular  sum  of  money,  subject  to  be 
discharged  by  a  less  sum,  if  punctually  paid,  /  is  substan-^ 
tially  the  same  .as  a  contract  to  pay  the  smaller  sum,  and 
in  default  thereof,  that  the  larger  amount  shall  be  the  sum 
due.  The  difference  is  only  in  the  phraseology,  for  the 
legal  effect  of  the  contract  in  either  form,  is  precisely '^e 
lame.  In  all  such  contracts,  the  larger  sum  is  in  law  to^ 
garded  as  penalty;  and  I  conceive  such  to  be  the  doctrine 
of  a  variety  of  former  decisions  by  this  and  other  Courts. 
Then  can  the  fact,  that  the  less  sum  contracted  to  be  re* 
ceived  in  discharge  of  the  debt,  was*  to  be  paid  at  a  parti- 
cular place,  vary  the  principle?  If  so,  there  could  be  no 
difficulty  in  shaping  contracts  accordingly,  and  evading 
the  legal  objection  to  the  recovery  of  penal  stipulations. 

I  conceive  that  this  question  ought  to  be  determined,  like 
all  others  of  a  kindred  nature,  with  a  view  to  the  differ- 
ence in  the  sums,  and  the  reasonableness  of  the  higher  re- 
sponsibility, compared  with  the  injury  or  inconvenience 
to  be  incurred  by  the  failure  to  comply.  CaaJt  be  sup- 
nosed,  that  the  parties  to  this  contract  estimated  as  a  real  dif^ 
terence,  four  hundred  dollars  in  the  valuer  of  this  debt,  for 
the  sake  of  having  the  payment  made  in  Orleans?  I  pre- 
sume not;  as  one  tenth  of  that  sum  would  have  been  an  ade- 
quate pi'emium  for  the  expense  and  risk  of  ther«mittance. 

The  case  oi  Nichols  v,  Maynard,  «  which  is  mainly   «3Atk.5l,0, 
relied  on  by  the  plaintiff  in  error,  was  a  case  in  which  mo- 
ney had  been  lent  on  interest,  at  fouv  and  a  half  per  cent 
and  secured  by  mortgage.     But  there  was  a  verbal  agree- 
ment, that  if  the  mortgagor  paid  the  interest  for  every  half 
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jANUAitTtM».  yetr^  before  the  third  quarter  became  due,  the  mortgage 
^"^"^^^'^^  would  abate  a  half  per  cent.  The  mtereet  not  having  been 
Piummer      ^^^  promptly  paid,  the  question  was,  whether  four  or 
H^eaa^  6^    four  and  a  half  per  cent  was  due?  The  four  and  a  half  per 
"  *^  cent  waa  allowed  by  the  Ghaneellor.     In  that  caae^  howe- 

—  Ver,  the  difference  of  the  premioms  was  only  a  half  per 
cent,  and  both  within  the  legal  rate  of  interest;  and  the  less 
sum  was  agreed  to  be  taken  as  a  discharge,  only  on  condi- 
tion that  the  same  was  paid  earlier  than  the  maturity  of  the 
higher  rate.  I  consid«r  it  a  genersJ  and  sdmoit  inrariaMe 
rule,  that  the  least  sum, ''Which  by  the  terms  of  the  con- 
tract will  discharge  a  debt  on  the  day  appointed  for  pay- 
ment, is  to  be  regarded  as  Die  tnie  debt  Sappose  the 
$1,600  in  this  case  to  have  been  the  true  debt,  and  t^at  the 
defence  had  been  usury;  doabtless  the  defence  must  have 
prevailed,  unless  defeated  by  the  stipulation  that  payment 
of  the  amount  of  the  true  debt  should  be  received  as  a  sa- 
tisfaction. I  conceive  that  this  would  have  beeii  the  correct 
legal  view  of  the  subject,  and  that  in  any  form  in  which 
the  question  can  be  presented,  the  additional  sum  of  four 
hundred  dollars  ought  to  be  treated  as  nomint  pcense. 
I  therefore  dissent  from  the  ofnnion  of  the  majority. 

Reversed  and  remanded. 


JoRDAK  V.   Lswis. 

t»  A  note  for  a  man  certain^  rayabte  at  a  fatare  day,  wblcli  may  b«  (K«- 
charged  by  the  payment  or  a  lesier  sum  at  an  earlier  day,  U  'valid,  aad 
tha  larger  tuin  is  act  penalty. 

2.  Nor  is  such  note  upon  its  face  unirioai. 

This  was  an  appeal  from  the  decision  of  a  justice  of  the 
peace  of  Pickens  county,  in  a  suit  in  which  Moses  Lewis 
Was  plaintiff,  and  W.  Jordan,  defendant  The  action  was 
on  a  note,  as  follows: 

"  Springfield,  July  30,  1825.  On  or  before  the  25th 
December,  1829, 1  promise  to  pay  Moses  Lewis,  or  bear- 
er, forty-one  dollars  and  twenty-five  cents,  for  value  re- 
ceived. If  paid  October  1st,  thirty-three  dollars  is  to  sa- 
tisfy this  note.  ♦.  y 

WILLIAM  JORDAN.'' 
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Judgment  by  default  was  given  for  the  plaintiff  at  the  ^^^r^?^!!? 
April  term,  1828,  of  PickeuB  Circuit  Court,  for  g4«  25,  ^"^^^^^^"^ 
and  intereat,  &c.  y. 

Jordan,  in  this  Court,  aaaigns  for  error,  that  the  iudg-       Lewis* 
ment  should  have  been  for  $93  only,  and  interest,  and  that  r, 

nil  over  that  amount  was  penalty  aSad  not  recoverable. 

RosiB,  for  the  plaii^tiff  in  enrer,  eited  the  caoe  of  Hefiry 
4*  Winalon  v.  Thompson,  Minor's  Alabama  {leports,  2pp, 
and  submitted  the  cause. 

R.  K.  AifDEBsojr,  for  the  defendant 

By  JUDGE  CRENSHAW,  In  support  of  the  assign- 
ment of  error,  the  ease  of  ^^^jy  4*  Winaion  v.  Thamp- 
son,**  is  relied  on  inh  te  brief.  The  several  eases  of  a  kin-  ^mno^.^y^, 
dred  class,  decided  at  the  same  time  with  the  one  cited,  R«p.  aoa. 
were  on  four  several  descriptions  of  notes;  1st  To  pay  the 
priaeipal  at  a  future  day,  and  if  not  punctually  paid,  then 
to  pay  ittterest  at  the  rate  expressed ;  2d.  To  pay  die  prin- 
cipal at  a  future  day,  with  interest  at  the  rate  expressed 
from  the  date;  3d.  To  pay  the  principal  at  a  future  day, 
with  the  interest  expressed,  without  stating  the  time  from 
which  or  to  which  it  was  to  run;  4th.  To  pay  the  princi- 
pal at  a  future  day,  with  interest  from  the  maturity  of  the  im-^,  ai. 
note.  Also  in  the  cases  of  Dmsmoor  v.  Handy^  and  of  Ftt-  tL%p,  196/^ 
guOyfy  Hewit  V.  Cctrrid  fy  Martin,'^  the  contracts  weri  c  lb.  page  170. 
for  the  payment  of  money  at  a  future  day,  and  if  not  punc» 
tually  paid,  to  bear  interest  from  the  date.  But  the  note  in 
the  case  under  consideration,  does  not  fall  wi^in  any  of 
theile  descriptions,  and  consequently  is  not  settled  by  the 
principle  of  decision  recognized  in  those  cases.  To  pay 
a  sum  of  money  at  a  day  certain,  but  which  may  be  diik 
charged  by  the  paiyment  of  a  less  sum  at  a  prerious  day, 
has  no  similitude  to  any  of  the  cases  enumerated.  The 
case  at  bar,  then,  is  clearly  distinguishable  from  all  these 
eases.  The  substance  of  the  contract  is  to  pay  041  25 
cents,  at  a  future  day,  but  if  paid  nearly  three  months  be^ 
fore  the  day,  the  payee  will  accept  of  033  in  lieu  of  his 
debt  This  was  a  benefit  to  both  parties,  and  therefore 
not  penalty;  a  benefit  to  the  payee  to  receive  his  money 
before  it  was  due,  and  a  benefit  to  the  payor  in  discharging 
the  debt  by  the  payment  of  a  less  sum. 

It  has  been  determined  in  this  Court  by  many  adjudica- 
tions, and  is  now  conceded,  that  where,  by  the  terms  of  the 
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JANUARY  18S0.  contiact,  the  payment  of  a  less  sum  is  intended  to  be  seca* 

^^2^^^^  red  by  the  payment  of  a  greater  sum,  the  less  sum  will  be 

y.  ^     considered  as  the  debt,  and  the  greater  as  penalty;  but 

Lewif.        this  is  on  the  supposition,  that  both  are  payable  at  the 

^ flame  time,  or  at  least  that  the  less  is  not  payable  before 

the  greater  becomes  due. 

For  the  same  reasons  that  we  cannot  infer,  from  the  face 
of  the  contract,  that  the  1041  25  is  jiot  penalty,  we  also 
infer  that  it  is  not  usury.  Usury  is  a  corrupt  agreement 
to  receive  more  than  8  per  cent  for  the  loan  or  forbear- 
ance for  one  year;  but  in  the  present  case,  the  agreement  is 
not  to  receive  more,  but  less  than  the  le^  rate  of  interest, 
if  the  debt  be  paid  a  considerable  time  oefore  it  becomes 
due. 

For  these  reasons,  a  majority  of  the  Court  are  for  affirm* 
ing  the  judgment  of  the  Circuit  Court 

By  JUDGE  SAFFOLD.  I  am  constrained  to  disflent 
from  the  opinion  of  a  majority  of  the  Court,  as  expressed 
in  this  case;  Most  of  the  reasons  I  gave  in  my  dissenting 
opinion,  filed  in  the  case  of  Plummer  v.  McKtan  4*  Mc^ 
Ktan^  during  the  present  term,  are  the  same  by  which  I 
•Aat«  p.  428b  am  now  governed.* 

'  The  contraot  was  to  pay  a  certain  sum  on  a  given  day, 
which  might  be  discharged  by  the  payment  of  about  four 
fifths  of  the  amount  a  few  months  earlier.  The  interest 
that  could  accrue  between  the  different  periods  appointed 
for  the  payment  on  either  sum,  could  not  exceed  one 
eighth  of  the  difference  in  amount.  The  principle  sus- 
tained by  a  majority  is,  that  immediately  on  the  £ulure  to 
pay  the  less  sum  on  the  earliest  day,  the  larger  sum  be- 
came the  true  debt,  and  was  absolutely  recoverable  after 
the  last  day  appointed  for  the  payment 

The  obligation  for  the  greater  sum  was'evidently  a  penal 
stipulation,  to  secure  the  earlier  payment  of  the  less  sum. 
If  the  recovery  is  sustainable  for  the  larger  amount  in  this 
case,  the  same  principle  would  sanction  the  recovery  of 
any  sum  under  a  contract,  to  pay  so  much  twelve  months 
after  date,  which  might  be  discharged  by  half  the  sum  in 
six  months.  I  cbnceive  it  utterly  impossible  to  distin« 
ffuish  the  cases,  either  in  principle,  or  on  authority ;  and 
,  Siat  the  doctrine  of  this  decision  entirely  removes  all 

straint  against  the  collection  of  penalties  or  usury. 

Judgment  affirmed. 

Judges  Tatlor  and  PsiiRr  also  dissenting. 
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RocHON  V.  Lecatt. 

1.  An  agreement  made  before  marriage  between  bnaband  and  wife,  by 
which  the  husband  relioqoishea  all  right  to  the  property  of  the  wife,  and 
agreed  the  ihoold  retain  it  to  her  own  separate  use,  doea  not,  in  equity, 
bar  the  husband's  nffht  of  curtesy. 

S.  Nor  does  a  decree  oT  divorce  a  menea  et  ihofo^  pronooneed  against  him^ 
bar  such  right. 

3.  Nor  an  injunction  granted  in  the  lifetime  of  the  wife,  on  her  prayer,  pro> 
hibiting  the  husband  firom  intermeddling  with  her  property. 

4.  The  rule  of  construction  on  anch  an  agreement  is  the  tame  in  equity  aa 
at  law. 

In  August,  182S,  Nannette  Rochon  filed  a  bill  in  Chan- 
•cery  in  the  Mobile  Circuit  Court,  against  Littleton  Lecatt, 
praying  relief  against  a  judgment  at  law  which  Lecatt 
had  obtained  against  her,  and  in  which  he  had  recovered 
possession  of  a  lot  of  ground  in  Mobile,  and  damages. 

She  charged  in  her  bill,  that  in  1818,  Mrs  Anne  Lecatt 
sold  and  conveyed  the  lot  to  one  J.  Cham^nois;  that 
Champenois  conveyed  to  one  Dameron;  he  to  McLoskey, 
and  McLoskey  to  her;  that  Mrs  Lecatt  was  formerly  the 
widow  of  one  Thomas  Surtill,  and  that  in  1813,  she  in- 
termarried with  L.  Lecatt;  that  previously  to  her  marri- 
age,  she  and  Mr  Lecatt  entered  into  and  executed  a  mar- 
riage contract,  which  is  in  these  words:' 

<<  Articles  of  aigreement  indented,  made,  &c.  between 
Littleton:  Lecatt,  sailing  master  in  the  United  Stales'  Na- 
vy, of  the  one  part,  and  Anne  Surtill,  widow  of  the  late 
Thomas  Surtill,  of  the  other  part,  as  follows:  whereas  a 
^  marriage  is  shortly  intended  to  be  had  and  solemnised  be- 
tween the  said  Lecatt  and  Anne  Surtill.  It  is  there- 
fore covenanted  and  agreed  by  and  between  the  said  par- 
ties to  these  presents,  in  manner  and  form  following,  that 
is  to  say:  that  the  said  Littleton  Lecatt,  by  these  presents, 
renounces  all  claim,  right,  title,  or  interest,  to  any  part 
er  parts  of  the  estate  of  the  late  Thomas  Surtill,  in  right 
of  the  said  Anne  Surtill,  his  intended  wife;  she  to  retain 
the  said  property  of  what  nature  soever,  for  her  own  use 
and  benefit  In  witness  whereof,  we  have  hereunto  set 
our  hands  and  seals,  in  the  presence  of  subscribing  wit- 
nesses, at  the  town  of  Mobile,  Mobile  county,  Mississippi 
Territory,  this  19th  July,  1813. 
,^2-       ..  '^  LITTLETON  LECATT,  [l.  '•.] 

(:Mgned;  « ANNE  LECATT,  [l.   s.] 

<<  Attested  by  C.  S.  Stewart  and  W.  R.  Dodge,  as  witr 
nesses,  Qjud  Zeno  Orso,  Notary  Public" 


Roehon 
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/AvuA&Tust.      The  bill  further  charges,  that  after  the  marriage,  the 
^^^^^*^     parties  lived  a  short  time  together  unharmoniously,  and 
that  in  February,  1814,  in  consequence  of  domestic  dif^ 
Lecatt        ferences  between  them,  they  mutually  filed  bills  in  Ch&n* 
■  eery  against  each  other  in  the  Superior  Court  of  Mobile 

county.     Mrs  Lecatt  prayed  for  a  separation  from  bed  and 
board,  and  an  injunction  to  restrain  the  husband  from  med- 
dling or  interfering  with  the  property  intended  to  be  se- 
cured by  the  agreement;  and  Mr  Lecatt,  in  his  bill,  pray- 
ed that  the  agreement  might  be  cancelled,  and  that  bis 
wife  should  be  injoined  from  managing  or  iBtermeddling 
with  the  property.     In  June,  1814,  a  decision  was  made 
in  said  causes  by  Judge  Touhnin,  then  presiding,  who  de* 
creed  a  divorce  from  bed  and  board  between  the  parties;, 
and  a  perpetual  injunction  afQainst  Littleton  L<ecaU;  and 
dismissed  the  bill  filed  by  him,  and  dissolved  the  injunc- 
tion which  had  been  obtained  by  him  against  his  wife.   It 
is  further  alleged,  ihzt  Littleton  Lecatt,  in  obedience  to  the 
decree,  oeaaed  to  intermeddle  with  the  estate,  and  separa- 
ted himself  fboBi  his  wife  Anne,  and  left  the  State,  but  re- 
turned after  the  death  of  his  wife,  and  though  he  nev^  in 
her  lifetime,  after  the  decree,  set  up  any  claim  to  her  pro- 
perty>  yet  that  he  has,  notwithstanding  the  marriage  con- 
tract, claimed  the  right  of  curtesy  in  her  lands,  and  under 
that  claim,  recovered  acainst  the  complainant,  by  a  judg- 
ment at  common  law,  Sie  lot  and  8612  damaces;  that  she, 
and  she  believes  also  Uiose  under  whom  she  claimed,  were 
entirely  ignorant  of  any  such  right  existing  in  him.  All 
which  proceedings,  she  alleges  are  contrary  to  equity,  &c. 
wherefore  she  prays  an  injunction  to  restrain  the  defen* 
dant  from  enforcing  his  recovery  at  law  against  her. 

The  defendant,  Lacatt,  filed  his  answer,  not  controvert- 
ing any  of  the  facts,  but  resting  his  right  on  the  construc- 
tion given  to  the  contract  in  the  Court  of  law,  and  which 
was  sustained  in  the  Supreme  Court,  aa  being  no  bar  to  his 
right  of  curtesy. 

According  to  an  agreement  between  the  parties,  the 
bets  of  the  bill  stood  as  admitted;  and  at  October  term^ 
1828,  a  decree  was  rendered  in  the  Circuit  Court  by  con- 
sent,/»ro  Jormay  dismissing  the  complainant's  bill;  from 
which  she  took  an  appeal  to  thia  Court,  and  now  here  as- 
signs that  decree  as  error. 

Acre,  for  the  appellant.  To  sustain  our  right  to  relief 
m  our  bill,  we  rely  on  three  propoaition^  wi^h  we  be» 
lieve  are  sustainable: 
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1.  The  contract  was  fairly  entered  into  between  tfcc  wJ^artmw 
parties,  for  a  valuable  consideration,  (marriage,)  and  it  is      jioeiwa- 
clear  and  explicit  in  its  terms.  ▼. 

2.  A  contract  founded  on  such  a  consideration,  ought  to      Lecut, 
be  enforced  by  the  tribunal  baring  the  power  to  do  so, 
whenever  either  of  the  contracting  parties  refuses  to  com- 
ply, and  a  compliance  is  demanded  by  the  opposite  party. 

3.  That  all  persons  claiming  under  either  of  the  parties, 
have  a  right  to  a  specific  performance  of  the  contract,  to 
the  extent  of  the  right  or  interest  claimed  by  him. 

If  the  contract  was  fairly  made,  which  is  admitted,  ought 
notthe  intention  of  the  parties  tobe  carriedinto  effect,  when 
that  intention  is  manifest  from  the  terms  of  the  contract? 
In  the  ease  of  7%e  Methodist  Church  v.  Jacques^^  the  as  joba.  Cfr. 
terms  of  the  contract  were  not  expressed  in  stronger  Ian-    K-  ^« 
guage  than  in  this  case;  )ret  the  intention  was  there  carried 
into  effect     The  object  of  the  contract,  says  the  Court, 
was  to  proteet  her  against  the  debts,  control,  or  interfere 
ence  of  the  husband,  and  the  intention  is  too  manifest  to 
be  mistaken;  a  Court  of  equity  will  certainly  protect  the 
wife  in  the  enjoyment  of  the  property  aocording  to  the 
settlement.    The  doctrines  runs  through  all  the  cases,  that  ^3  John.  Cb. 
the  intention  of  the  settlement  is  to  govern,  and  that  it    *•    ^]^'  ^ 
must  be  collected  from  the  terms  of  the  instrument.  ^ 

Marriage  settlements  are  made  to  secure  the  wife  and 
her  offspring  a  certain  support  in  every  event;  ^  but  if  the  e  3  John.  Ch. 
husband  can,  contrary  to  his  agreement,  become  tenant  by    l^  ^* 
the  curtesy,  and  thus  defeat  the  object  of  the  contract,  by 
retaining  the  estate  from  the  heirs,  or  by  recovering  it 
from  a  Sonafide  purchaser,  how  can  her  offspring,  and  es- 
pecially her  children  by  a  former  marriage,  expect  to  ob- 
tain a  certain  support y  which  it  was  the  intention  of  the  d  3  John.  Gh. 
contract  to  secure  to  them?  <<  R.5B9.  MO. 

Marriage  is  a  good  and  valuable  consideration;  it  is  the 
foundation  of  this  contract;  and  it  is  a  general  rule,  that 
equity  will  execute  marriage  articles  at  the  instance  of  all 
persons  who  are  within  the  influence  of  the  marriage  con-  ' J 'jS? 'o^ 
sideration. «   Are  not  purchasers  from  the  wife,  under  si^ph    comm.*  l^ 
articles,  within  the  influence  of  such  marriage  considera-    l^* 
tion.     They  certainly  are,  and  the  articles  should  be  spe- 
cifically enforced  upon  the  prayer  of  such  persons,  to  the 
extent  of  the  right  transfen  ed  by  the  purchase.     They  are 
the  assignees  of  the  wife,  of  a  right  which  she,  by  the  arti- 
cles, had  reserved  the  power  to  dispose  of,  and  they  stand 
lA  her  place  so  far  as  regards  the  amount  of  interest  assign- 
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lANUAHYiii^  edy  and  consequently  are  entitled  to  the  same  interfereitc€f 

^^"^^jY^^**^  of  equity  that  she  would  be,  if  she  bad  never  sold  her  right. 

y^       If  a  Court  of  equity  would  "  protect  the  wife  in  the  en- 

i-^catt       joyment  of  her  property  according  to  the  settlement,"  « 

'  surely  it  will  not  refuse  the  prayer  of  her  legal  represents- 

*R.^a^"'  ^*  *^^®'  ^^^  occupies  her  place.     The  nonintervention  of 
tru^ees  is  no  objection  to  the  carrying  of  the  contract  into 
43  Jobtt.  Ch.  effect;  for  it  has  been  expressly  decided  that  it  is  not  novr 
R.  457^d.  3  necessary  that  the  legal  estate  should  be  vested  in  an  in- 
ld&  2  Peere,  different  person  as  trustee,  in  order  that  it  may  be  carried 
Wmf.   31^    iQto  full  and  complete  effect,^  and  technical  words  are  not 
necessary  to  create  a  separate  estate,  or  trust;  ^  but  the  in- 
e  3  Atk.  SOS.    tention  of  the  parties  is  to  govern,  and  iriust  be  collected 
4  3  John.  Cb.  from  the  terms  of  the  instrument  ^  Then  if  the  intention 
Defi^^Jir  ^    ^^  ^^  parties  to  the  contract  is  to  govern,  and  if  the  inten- 
tion is  clear  and  plain  as  we  have  supposed,  the  only  ques- 
tion which  remains  to  be  determined,  is,  whether  a  mar- 
ried woman,  under  a  contract  securing  to  her  a  separate  e»- 
tate,  can  sell  and  dispose  of  it  without  the  concurrence  of 
her  husband. 

A  married  woman  acting  with  respect  to  her  separate 

property,  is,  in  all  respects,  competent  to  act  as  if  she 

were  sole.     She  may  give,  pledge  or  sell  it;  or  make 

any  other  bargain  with  respect  to  it,  with  any  person,  in 

the  same  manner  as  if  she  were  sole.     In  equity,  she  is 

considered  as  a  feme  sole,  in  regard  to  and  to  the  extent  of 

^R^^faSf^  ^  her  separate  estate,  and  the  jtts  diaponendi  follows  as  a 

miuTiedwo-  matter  of  course.  «  So  entirely  is  the  unity  of  person  dis- 

»jcn,  ^^j\^  regarded  in  equity,  that  she  may  even  sell  her  separate 

447^456^^29,  property  to  her  husband,  and  purchase  property  of  himy 

*»-JJ  v©8.       If  a  woman  living  with  her  husband,  and  under  his  pre- 

13  Vetey,  Jr.  sumed  influence,  is  thus  favorably  looked  upon  in  equity, 

t89. 1  Foat-  and  is  there  so  entirely  considered  as  a  distinct  and  sepa- 

toi8o.%  K.  ^^  person,  that  she  may  buy  from  or  sell  to  her  husband, 

136.  Sec.  4.  much  morc  should  she  in  the  same  Court  be  considered  as 

CoDtri!cta^  a  feme  sole,  and  beyond  the  control  of  her  husband,  in  re- 

ir  Jobs.  548.  gard  to  her  separate  property,  when  she  is  separated  from 

^R^h"^rf"  ^^°*  ^^  *  judicial  sentenoe,  and  has  no  protection  but  her 

married  wo-  ^^  g<>^^  conduct,  and  can  hope  for  no  support  but  from 

tteo,  ^,     her  own  industry,  management  and  good  bargains.^    Suck 

199.       *°    was  the  case  with  Mrs  Lecatt,  when  our  purchase  from 

her  was  made,  and  our  right  under  her  accrued.* 
f  SKent  132,       The  whole  argument  of  the  appellee,  in  opposition  to  our 
^'  '  bill,  seems  to  rest  on  the  belief,  that  the  question  has  al- 

-ready  b^en  decided  by  the  Court  of  law.     This  idea  is  bU^ 
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lacious:  a  Covrt  of  law  nevef  decidi^  a  question  which  is  lAnvAmT  laso 
pecHliarly  appropriate  to  a  Court  of  equity,  but  decides  ^-^^V"^-^ 
sueh  questions  only  as  belong  to  its  own  jurisdiction.     For      ^o^aik 
instance^  if  a  man  iotendinc  t»  oontey  real  estate^  make  a       LecMitt. 
deed  wiUiout  aflhung  a  seal  to  it,  he  is  not,  in  law,  con*  , 
eluded  by  what  he  has  done,  and  a  Couit  of  law  will  not  ' 
undertake  to  supply  the  defect,  but  Will  permit  him> 
though  he  is  the  vendor,  and  though  he  have  received  the 
consideration,  to  recover  from  the  v^endee  the  very  same 
estate  he  had  sold;  but  a  Court  of  equity ^  looking  to  the 
intention  of  the  parties,  and  not  to  the  wrxA  of  the  instru- 
ment will  injoin  the  vendor  from  doing  what  in  go6d 
nHMrals  he  ought  not  to  do,  and  decree  a  specific  perform^ 
anee  of  what  the  parties^  at  the  time  of  making  the  con« 
tract,  intended. 

We  are  asked  if  Lecatt  can  be  supposed  to  hate  surren- 
dered  a  right  not  in  existence  at  the  time  of  his  tenuncia* 
tion,  that  is^  his  tenancy  by  the  cmlesy.  This  interrog- 
atory may  be  answered  by  askintf  another  question:  can- 
not a  man  oblige  himself  not  to  take  a  right  which  the  kw 
would  give  him,  or  which  might,  by  the  operation  ot 
peculiar  oircumstaftces,  happen  to  accrue;  and  has  he  not 
done  so?  Whatever  might  oe  the  result  at  kw,  he  certainly 
did,  in  equity,  <<  renounce  all  claim,  right,  title,  or  inter^^ 
est  to  the  estate  of  Ms  intended  wife,  which  the  intended 
marriage  would  give  him.''  This  contract,  in  the  words 
just  cited,  cannet  be  considered  as  a  renunciation  of  any 
right  he  might  have  had  previous  to  the  marria^,  for  it  is 
not  contended  that  he  hftd  any  right  before  mat  event 
Wh^t  then  was  the  contract  intended  to  act  upon?  Rights 
afterwards  to  be  acquired  bv  the  act,  the  bene&ts  of  which 
were  reHnquiahed.  A  sensible  construction  most  be  given 
^to  the  contract, «/  magis  valeat,  quam  pereat.  It  must^ 
therefore,  have  been  such  rights  as  the  intended  marriage 
would  flive  him,  that  he  renounced  by  the  contract  in  ques« 
tion.  The  tenancy  by  the  curtesy  was  a  right  incidental 
to  the  marriage,  and  surely,  as  well  as  all  other  marital 
rights,  was  renounced  by  the  contract;  '<  all  claim,  right,^ 
&c.  to  the  estate  of  the  intended  wife  is  relinquish^;  i$ 
not  the  curtesy  a  right  springing  from  the  intended  wjie? 
If  so,  is  it  not  renounced?  now  then,  can  the  afq^lee 
«*  claim*'  a  "  right"  to  it  in  equity,  in  the  face  of  his  agree- 
ment The  Court  is  now  asked  to  carnr  into  effect  the  in- 
tention of  thcf  parties,  regardless  of  the  form  in  which  they 
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jANUARYiaao.  have  expressed  it     This  prayer  is  peculiarly  of  equity 
^^-^'V"^'^  cognizance,  and  not  of  that  of  a  Court  of  common  law, 
Kochon       i^nd  therefore,  cannot  have  been  decided  by  that  tribunal 
Lecait      as  supposed ;  the  question  is  therefore,  still  open. 

It  is  said  that  the  rights  of  the  parties  depend  on  the 
construction  of  the  marriage  contract  Jn  this  idea  we 
roost  cordially  unite.  What  then  is  the  meaning  of  the 
parties,  and  what  construction  ought  to  be  put  on  the  con- 
tract by  which  they  intended  to  express  their  meaning,, 
and  to  be  understood? 

We  cannot  conceive  that  the  contract  in  question  ad- 
mits of  any  construction  but  thi^;  that  Mrs  LecatI  reserv- 
ed to  herself,  by  tliat  contract,  the  entire  control  of  her 
own  property,  in  the  same  manner  as  if  she^  were  to  remain 
single;  and  that  Lecatt  renounced  <*  all  claim,  right,  title 
and  interest"  thereto,  which  the  intended  marriage  would 
give  him  by  law. 

If  he  intended  to  renounce  such  rights  as  the  law  mighl 
give,  how  could  he  be  tenant  by  the  curtesy,  in  the  con- 
templation of  tliat  tribunal  which  carries  the  intention  of 
a  3  John.  Ch.  the  parties  into  specific  execution?  «  He  might  have  been 
R.  539.  2  p'.  80  at  law,  but  if  he  were,  he  was  so,  iust  in  the  same  man- 
Wms.  318,    ^^^  ^^^  ^  ^^^  gj^m  remains  at  law  the  legal  owner  of  real 

estate  which  he  intended  to  convey,  and  tbouglit  he  bad 
conveyed,  by  making  a  deed  of  conveyance  to  which  he 
had  neglected  to  affix  his  seaL  Equity  would  there 
declare  him  a  trustee  for  the  purchaser,  and  if,  taking  ad- 
vantage of  his  legal  rights,  he  had  refused  to  do  what  was 
right,  would  compel  him  to  do  what  he  had  agreed  to  do, 
and  for  the  evidence  of  that  agreement,  that  Court  would 
look  to  the  instrument  he  had  signed.  All  we  ask,  is, 
that  the  Court  should  do  so  in  this  case. 

m 

Sallb  and  Keliy,  for  the  appellee,  argued  that  neither 
^Seethevf.  the  agreement,  the  injunction,  nor  the  decree  of  divorce 
t£  ''^the  f<>rmed  any  bar  to  the  appellee's  right  of  curtesy.*    They 
ease  of        further  insisted  that  the  construction  to  be  given  to  the  ar- 
N^BhSlson'v    *j^^®^  ^^  agreement,  must  be  the  same  in  equity  as  at  law, 
Lecatt,  and  and  that  its  construction  and  legal  effect  having  been  de- 
?**^^tt°  i'    termined  on  solemn  argument  in  this  Court,  between  the 
Stew.   ReiK  same  parties,  that  the  decision  was  obli^tory  and  bind- 
pB|et  590,    ^jjg^  and  could  not  be  departed  from.    They  referred  to 
the    case  reported  in  Talbot,   where  the  Question  came 
up  a  second  time,  whether  a  widow  coulp   be  endow- 
ed out  of  an  equitable  estate,  in  which  Lord  Thurlow  ob- 
served with  much  regret  that  the  law  had  beea  settled 
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t>Qierwise,  that  Courts  could  not  depart  from  their  former  ianuartisso. 

decisions,  and  that   it  required  an  act  of  parliament  to  V-^'^v^^h^ 

change  a  rule  of  law.     The  case  of  ^en^on  t^.  Wilbeyy^        Rocton 

was  also  cited,  in  which  Twisden  says,  the  Court  cannot      leeatt 

recede  from  prior  resolutions  and  decisions.     Blackstpne  

says,  *  it  is  an  establibhed  rule  to  abide  by  former  prece-  f  ^^^  I^' 
J     /      i_       ^L  •  X  ••!•*•     ^«  ^  1  Black  it 

dents  when  the  same  pomts  come  aeain  m  litigation,  as  ^  Comm.46. 

well  to  keep  the  scale  of  justice  steady,  and  not  liable  to 
waver  with  every  new  Judge's  opinion,  asako  because  the 
law  in  that  case  being  solemnly  declared  and  determined, 
what  was  before  uncertain  and  indifferent,  is  now  become 
a  permanent  rule,  which  it  is  not  in  the  breast  of  any  sub- 
sequent Judge  to  alter  or  vary  from  according  to  his  pri- 
vate sentiments.    Judges  often  declare  that  if  the  question 
of  law  were  res  integral  they  could  decide  otherwise;  but 
consider  themselves  bound  by  the  prior  decisions.    They 
referred  to  the  voluminous  notes  of  Christian,  Chitty  and 
Thomas,  on  the  above  law,  as  laid  down  by  the  commenta- 
tor, also  to  Pothler,  on  the  subject  of  r«^jt/i/tca/a;  and 
to  the  remarks  of  Kent,  <?  Burr,«  Van  Buren, «  and  Sena-  ^conif^** 
torCramer,/ on  the  same  subject.     They  insisted  that  in  ^  3  cowen 
the  absence  of  any  authority,  it  must  be  manifest  that  such    340. 
must  be  the  rule;  for  when  the  Supreme  Court  had  de-  e lb.  340,  36o, 
clared  the  law,  that  it  became  the  law  of  the  case,  for  there   - p  '  ^W^ 
was    no    superior  authority    to   decide  otherwise;  that      *** 
there  was  a  want  of  power  in  this  Court  in  the  same  cause 
to  decide  diflferently;  and  that  the  consequences  upon  so- 
ciety if  the  rule  were  not  so,  would  be  injurious  in  the 
extreme. 

By  JUDGE  SAFFOLD.  The  bill  prays  a  specific 
performance  of  the  ante  nuptial  contract,  as  far  as  the  ap- 
pellant is  interested,  and  for  relief  against  the  operation 
of  the  judgment  at  law  which  the  appellee  has  obtained 
against  her.  The  answer  does  not  deny  any  of  the  mate- 
rial facts  charged,  but  rests  the  defence  on  the  legal  and 
equitable  validity  of  the  appellees  title,  and  the  confirma- 
tion it  has  received  from  the  judgment  at  law  rendered  m 
his  favor,  in  the  suit  between  the  same  parties,  and  which 
has  been  recently  affirmed  in  this  Court 

That  the  estate  was  an  inheritance  of  which  the  wife 
was  seized;  that  the  marriage  actually  took  place;  that 
there  was  issue  of  the  marriage  capable  of  inheriting;  and 
that  the  wife,  had  died  previous  to  tlie  institution-  of 
either  mkit\  are  facts  which  are  not  understood  to  he  con« 
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MNUAKT  WO.  tested  in  iik\§  suit,  but  on  the  contrary,  they  are  tdmitted. 

^^•^"V^^^  Nor  is  it  understood  to  have  been  contended  in  favor  of  the 
^^^^  appellant)  that  the  Chan<»ry  proceedings  in  favor  of  Le- 
Leciitt       6att  and  his  wife,  (which  are  admitted  to  be  correctly  set 

— -i^  out  in  the  irecord,)  can  have  any  material  influence  on  the 
question,  except  so  far  as  the  divorce  a  mensa  ei  ihoro.,  can 
contribute  validity  to  the  conveyance  subsequentiy  naade 
by  the  wife,  or  so  far  as  it  may  tend  to  impair  the  right  to 
curtesy,  claia^  by  the  husband.  But  the  appellant  re» 
lies  for  a  recovery  on  the  following  positions:  1.  That 
the  marriage  articles  were  fairly  entered  into  for  a  valua- 
ble consid^ation,  (marriage,)  and  that  their  terms  are  plain 
and  explicit;  3.  That  Chancery ,  if  not  law,  is  comp^ent, 
in  case  of  failure  to  comply,  to  enforce  such  a  eontraet, 
when  sought  by  the  party  aggrieved;  3.  That  all  persons 
claiming  under  eitiier  of  the  contracting  parties,  have  a 
right  to  a  specific  performance  of  the  contract,  to  the  ex- 
tent  of  the  right  or  interest  claimed. 

Hence  the  entire  controversy  resolves  itself  into  the 
question,  what  is  now  the  legitimate  effisct  of  the  ante 
nuptial  eontraet.  If  the  judicial  determination  which  has 
been  had  was  legal,  or  if  it  has  a  binding  influence  at  present, 
it  is  Qonclusive  of  the  right,  unless  it  is  the  province  of 
Chancery,  subsequent  to  the  decision  at  law,  to  arrest  the 
recovery,  and  establish  it  on  other  and  contrary  prin- 
ciples. It  appears  from  the  views  taken  of  the  case  in 
the  former  decision,  and  the  authorities  on  which  it  was 
fiiunde^,  that  this  Court  wm  then  of  opinion  that  the  nght 
to  the  curtesy  was  sustainable,  as  well  on  the  principles  of 
equity  as  of  law.  It  is  true  the  opinion  expressed  more 
'  confidence  as  to  the  legal  ri^t,  but  it  rested  the  decision 

mainly  on  Chancery  authority. 

« 1  Alk.  60S.  ju  thj^i  decision,  the  case  of  Roberta  v.  Diatwelly^  de- 
cided by  Lord  Hardwicke,  was  one  of  the  suthorities  relied 
on.  This  subject,  embracing  the  opinions  of  the  sane 
ChanetUer,  has  recently  been  reviewed  by  Clancy,  m 

S  Clancy  on  his  late  treatise,  ^  and  whosci^uthority  is  now  referred  to  by 

mimi^  wo-  ^^^  appellant.   He  says,  (adopting  the  idea  of  Lord  Hard- 

BCB,  p.  193.  wicke, )  ^  Mf  a  trust  estate  is  not  such  a  one  as  is  sufficient  to 
bar  the  husband  of  his  tenancy  by  the  curtesy,  the  next 
question  will  be,  whether  a  devise  to  the  wife  for  her  se- 
parate use,  will  bar  him?  I  am  of  opinion  it  will  not»'' 
for  the  reason,  that  there  is  a  sufficient  seisin  in  the  wife. 
He  also  refers  to  a  subsequent  decision  of  the  same  Chan- 

«3 A^686.    •^or,  in Meark  p.  Ottenhonk^  ^  in  which  the  eonteary 
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doctriae  was  held,  <^  that  where  the  profits  had  been  pr-  mkuaryimo. 
en  to  the  separate  use  of  the  wife,  she  wa»  thereby  made  a  """^iX^^^ 
feme  sole;  that  the  husband  ceuld  have  no  legal  seisin  du-  v.  ^ 

ring  the  covertun^;  could  neither  come  at  the  possession,       Lecatt* 
nor  the  profits;  nor  could  be  hare  an  equitable'seisin,  for  ___, 
that  would  be  directly  contrary  to  the  father's  intention; 
and  neither  in  law  nor  in  equity  was  the  husband  tenant 
by  the  curtesy.''      Thus    it  appears,  as  remarked  by 
Clancy,  ^^  that  his  lordship  in  one  case*  considered  the  re- 
ceipt by  the  wife  of  the  rents,  to  her  separate  use,  a  sufll* 
cient  seisin,  to  entitle  the  husband  to  curtesy;  and  in  the 
other,  that  it  was  not  a  difference  incapable  of  beingr  recon- 
ciled; but  that  it  had  lately  been  decided,  in  conformity 
to  Ijord  Hardwicke's  first  opinion,  that  a  trust  of  an  estate 
to  a  married  woman  for  her  separate  use,  does  not  prevent 
the  husband's  tenancy  by  the  curtesy;  that  this  decision 
was  pronounced  by  the  vice  Chancellor,  Sir  John  Leach, 
in  Morgan  v.  Morgan^  ^  where,  previous  to  marriage,  a  5  Mod.  408. 
part  of  the  estate  of  the  wife  was  conveyed  to  trustees  in 
trust  for  the  separate  use  of  the  wife,for  life,  with  power  to 
her  to  appoint  the  fee,  by  deed  or  will^  and  for  want  of 
appointment,  in  trust  for  her,  heir  heirs  and  assigns. 

The  decisions  above  referred  to,  being  urged  in  favor  of 
the  heir  of  the  wife,  after  her  death,  in  opposition  to  the 
right  of  curtesy,  the  vice  Chancellor  said  *<  that  as  the  two 
conflicting  opinions  of  Lord  Hard  wicke  could  not  be  re- 
conciled, recourse  must  be  had  to  principle  and  analogy; 
Aat,  as  at  law,  where  the  wife,  during  coverture,  is  seised 
of  ah  estate  of  inheritance,  the  husband,  having. had  issue 
by  her  capable  of  inheriting  the  estate,  is  entitled  to  the 
curtesy;  so  where  tl>e  wife  is  seised  of  an  equitable  es- 
tate of  inheritance,  and  has  issue  capable  of  inheriting  it, 
the  husband  is  equally  entitled  to  the  curtesy;  that  in  this 
case  she  had  an  equitable  estate  of  inheritance,  notwith- 
standing the  rents  and  profits  were  to  be  paid  to  her  separate 
use  for  life ;  that  by  the  receipt  of  the  rents,  she  was  seised  of 
the  estate,  and  having  issue  capable  of  inheriting,  the  hus- 
band must  be  entitled  to  the  curtesy. " 

The  settlement  in  the  case  o(  Morgan  v.  Morgan,  ap- 
pears to  have  been  more  eflkctual  and  absolute  than  in  the 
case  at  bar.  There  the  conveyance  was  to  trustees,  in 
trusty  for  the  separate  use  for  the  wife,  for  life,  with  power 
to  her  to  appoint  the  fee  by  deed  or  will,  and  for  want  of 
appointment,  in  trust  for  her,  her  heirs  and  assigns;  from 
which  it  mi  j^t  plausibly  have  been  contended,  the  inten- 
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jANUABY  ii3o.  tioD  was  to  placc  all  the  interest  in  the  estate  entirely  be^ 

'^-^'V"^*^  yond  the  husband's  reach  or  control^  at  any  time  and  in 

Roehon       ^ny  possible  event     Such,  however,  under  the  policy  of 

Ueeatt.       tlie  law,  favorable  to  the  jt^  maritij  was  not  the  judicial 

interpretation  of  the  instrument. 

*  The  case  mainly  relied  upon,  in  opposition  to  the  right  of 
«  M«t]i.  Epif .  curtesy, «  is  by  no  means  decisive  of  the  doctrine  attempt- 

Jftones  ^5'  ed  to  be  sustained  by  it  It  involved  no  question  respect- 
JobnT Ch.  R.  ing  the  right  to  curtesy.  That  was  a  contest  concerning 
^-  the  rents  and  profits  during  coverture.     The  contract  was 

ante  nuptial,  and  with  a  trustee  for  the  intended  wife,  by 
which  the  husband  Agreed  not  to  inter  noddle  with,  or 
have  any  right,  title,  or  interest,  either  at  la\f  or  in  equity, 
to  any  part  of  the  rents,  issues,  and  profits,  or  proceeds  of 
the  wife's  property,  real  or  personal;  but  it  was,  by  the 
■^  conveyance,  to  continue  to  remain  and  be  to  her,  and  it  was 
provided  that  <<after  marriage,  she  should  be  permitted  to 
hold  and  enjoy  the  same,  and  receive  and  take  the  rents,  is- 
suesand  profits,  &c.  to  the  end  that  the  same  should  not  be 
subject  to  the  control,  debts, intermeddling,  orengagements 
of  her  husband,  but  should  be  to  her  only  use,  l^nefit  and 
disposal. ''  The  wife's  right  to  the  rents,  issues  and  profits, 
was  protected,  but  nothing  was  expressed  in  the  decision, 
from  which  an  inference  can  be  drawn  .that  the  husbancl 
would  not  have  been  entitled  to  curtesy,  if  the  other  legal 
requisites  to  such  an  estate  had  occurred.  The  same  remark 

•  7  J  b  Ch  ^^^  ^  applied  to  the  case  of  Stewart  v.  Stewart^^  which 
a.  m  '  '  ^M  ^^  supposed  to  have  a  material  bearing  on  the  ques- 
tion; nor  can  the  divorce  a  mensa  et  thoro  have  the  ef- 
fect to  bar  the  curtesy.  This  decision  is  not  intended  to 
convey  any  intimation  of  the  opinion  of  the  Court  respects 
ing  either  the  legal  or  equitable  interest  of  the  appellant, 
after  the  death  of  Lecatt.  The  right  to  the  curtesy  only 
is  now  in  question;  and  so  far  as  this  question  is  concerned, 
the  Court  feel  no  dissatisfaction  witii  the  principles  of  the 
former  decision,  and  think  them  decisive  of  this  contro- 
versy, as  well  in  equity  as  at  law,  consequently  that  the 
decree  of  the  Circuit  Court  must  be  affirmed. 

By  JUDGE  CRENSHAW.  When  the  case  of  Leeatt 
V,  Smoot  4*  Nicholson^  was  determined  at  a  former  term 
of  this  Court,  I  expressed  what  I  conceived  to  be  a 
sound  interpretation  of  this  ante  nuptial  contract,  executed 
by  Lecatt,  previous  to  his  intermarriage  with  Ann  Sertill 
The  subject  is  doubtless  one  of  deep  interest  to  the  partle;? 
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eoncerned,  and  with  me  this  was  an  additional  induce- iamuaryismi 
ment  to  re-examine,  and  maturely  deliberate  again  on  that  ^•^'V"^-^, 

fart  of  my  opinion  which  relates  to  the  question  before  us.  *«^^ 
n  the  opinion  which  I  then  pronounced,  I  endeavored  to  L«c«itt 
shew,  that  by  the  terms  oi  the  instrument,  Lecattdid  <<  re- 
nounce all  claim,  right,  title,  or  interest,  to  any  part  of  the 
estate  of  Thomas  Surtill,''  which  he  might  acquire  by  virtue 
of  the  intended  marriage;  that  hi^  relinquishment  extend- 
ed to  any  right  or  claim  in  that  estate  which  might  accrue 
to  him  at  the  death  of  his  wife,  so  as  to  bar  his  nght  to  the 
curtesy;  that  this,  like  all  other  instruments  of  writing, 
^ould  be  construed  according  to  the  obvious  meaning 
and  intention  of  the  parties;  that  it  being  conceded  on  all 
hands,  that  the  contract  did  deprive  Lecatt  of  all  right  to 
the  use  and  enjoyment  of  the  estate  during  the  life  of  his 
wife,  that  from  the  generality  of  the  terms  used  in  the 
contract,  it  must  equally  extend  to  a  renunciation  of  any 
right  in  that  estate,  which  might  result  to  him  on  her 
death;  that  his  right  to  the  curtesy  after  her  desCth,  was  as 
much  by  virtue  of  the  intermarriage,  as  was  his  right  to  the 
use  and  enjoyment  of  the  estate  during  her  life;  uiat  more 
emphatic  language  could  not  have  l)een  used,  to  bar  Lecatt 
of  all  right,  in  the  estate  which  might  be  acquired  by  ibe 
intermarriage,  unless  the  right  to  curtesy  in  so  many 
words  had  been  expressed;  and  that  I  deemed  it  unnecessary 
to  resort  to  any  rules  of  construction,  because  the  meaning 
and  intention  of  the  parties  were,  to  my  mind,  apparent  be^ 
yond  a  doobt  I  further  insisted  that  if  the  contract  created 
a  trust  estate,  itwas  not  void  for  want  of  a  trustee;  and  that 
such  a  contract  depriving  Lecatt  of  his  ri j^t  to  the  curtesy^ 
could  be  successfully  used  in  resistance  to  an  action  at  law, 
brought  to  recover  his  curtesy.  But  that  the  instrument 
in  question,  as  I  conceived,  bore  no  resemblance  to  a  deed 
of  trust;  nor  did  it  create  a  trust  estate,  but  was  a  mere 
renunciation  of  a  future  interest,  and  which  duritig  the  life 
of  Lecatt,  was  intended  to  leave  the  estate  whare  he  found 
it,  previous  to  his  intermarriage.  This  was  the  light 
in  which  I  then  viewed  this  contract,  and  which  I  consid« 
ered  to  be  its  fair  and  legal  interpretation;  and  now  after 
again  hearing  a  full  argument,  and  taking  a  closer  exami- 
nation of  the  authorities,  the  conviction  of  my  mind  is  still 
the  same.  I  am  still  of  opinion,  that  by  the  marriage 
contract,  Lecatt  did  clearly  relinquish  his  right  to  the  cur- 
tesy. Independent  of  any  raits  of  reason,  I  am  inclined 
to  believe  that  I  am  well  sustained  in  my  conclusions  bjr 


440  CA8E8  D£T£RMIN£D  IN  THE 

f ANUAftTMiK  the  authorities  referred  to,  and  which  have  been  read  and 
exfdained  by  the  eounsel  for  the  appellant  But  thouf^ 
this  waa  then^  and  still  is  my  opinion,  on  the  eonstmetioD 
of  the  marriage  contract,  yet  a  majority  of  the  Court  ia 
that  adjudication  determined  otherwise;  and  decided  that 
this  contract  afforded  no  bar  to  Lecatf  8  right  to  recover. 

It  then  becomes  important  to  inquire,  whether  diis 
Court  is  now  bound  by  an  interpretation  which  they  give 
to  the  same  ccmtract,  though  between  different  parties,  in 
a  case  on  the  law  side  of  this  Court,  though  in  the  present 
ease  we  sit  as  a  Court  of  equity. 

That  the  rui^  of  construing  a  contract  are  the  same  in  bot^' 
Courts,  though  the  mode  of  proceedmg  and  administouig 
relief  be  different,  is  a  proposition  too  plain  toadmitof  de> 
bate.  If  a  Court  of  law  halving  competent  jurisdiction,  in- 
terpret agiven  contract,  and  decide thiat  it  doesnottakeaway 
therig^t  to  curte^,  a  Court  of  ^uity  is  concluded  by  sudi 
decision  on  the  same  matter,  and  between  the  same  par- 
ties; but  i^nerally  it  is  otherwise  when  the  suit  is  between 
different  parties.  But  where  the  Judges  to-day  aittiaa  as 
a  Court  dT  law,  undertake  to  interpret  a  contract,  and  to 
decide  on  rights  growing  out  at  that  contract;  to^morvow, 
the  same  Judges  sitting  as^  a  Court  of  equity,  fiiowb  in  a 
ease  between  difierent  parties,  ought  to  be  governed  ny  the 
principles  of  their  first  interpretation  and  deeiaion,  unless 
they  bdieve  it  was  manifestly  wrong.  If,  in  the  case  of 
Lecatt  V.  Smoot  ^  Nichoison^  a  majority  of  the  Court 
Were  of  opinion  that  Lecatt's  right  to  the  curtesy  eouM 
not  be  defeated  by  the  marriage  contract,  it  wonld  at  h 
argue  much  inconsistency  for  them  now  to  act  in  " 
oppotttton  to  their  former  opinion,  and  give  a  new  con* 
struction  to  the  same  contract;  though  they  sit  as  Chanel 
lora,  and  the  case  is  between  difierent  parties. 

For  the  reason  alone,  therefore,  that  a  majority  of  the 
Court  are  not  ready  as  yet,  to  recede  from  their  fminei 
construction  and  opinion,  I  do  not  dissent  from  the  Jud^ 
menrt  now  pronounced  by  the  Court 

By  JUDGE  COLLIER.  Believing  the  opinion  af 
the  Court  in  this  caee  to  be  at  variance  with  correct  leg^ 
rule,  with  entire  respect,  I  feel  it  due  to  myself  to  expre« 
the  reason  why  I  have  yielded  to  it  my  acquiescence.  Ths 
reason  is  briefly  this:  Uiis  Court,  at  July  term,  1898,  in  a 
case  at  law  between  these  parties,  in  which  the  same  auW 
j^et  matter  was  in  controversy,  held  that  the  ante  nuptial 
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agreement  did  not  divest  the  risht  of  the  appellee  to  the  mnua&y  ism 
curtesy.  It  is  true,  that,  according  to  the  view  taken  by  ^^"^T^T^^*'^ 
the  Courtythat  case  might  have  been  determined  in  favor  ^.®" 

of  the  appellee,  without  interpreting  the  legal  effect  of  the       Leeatt. 
agreement;  but  the  record  fairly  presented  the  question  of    , 
exposition,  and  as  the  powers  of  a  Court  of  law,  after  the 
death  of  the  wife,  were  as  adequate  to  its  adjudication  as 
those  of  a  Court  of  Chancery,  I  am  therefore  denied  the 
right  to  declare  the  result  of  my  judgment. 

The  principle  of  the  opinion  oi  the  Court,  according  to 
my  conception,  is  this:  that  the  husband  cannot  be  di- 
vested of  his  curtesy,  by  an  agreement  entered  into  with 
his  wife  previous  to,  and  in  contemplation  of  their  marri- 
age, unless  that  agreement  renounces  it  in  totidem  verbis. 
If  there  be  any  authority  savouring  of  this  notion,  it  has 
eluded  my  researches,  and  doubtless  those  of  the  counsel 
for  the  appellee.  The  authorities  by  which  the  opinion 
of  the  Court  is  attempted  to  be  sustained,  when  examined, 
will,  I  apprehend^  be  found  to  lend  it  no  assistance.  The 
case  of  Tabb  v.  Jlrcherj  if  it  can  be  used  in  this  case  for 
any  purpose,  will,  when  examined  entirely y  be  foimd  to 
be  an  authority  adverse  to  the  positions  which  it  is  quot- 
ed as  evidencing. 

If  the  ante  nuptial  agreement  was  presented  to  aconvey* 
ancer  as  a  memoranda,  from  which  to  draft  a  marriage 
settlement,  would  he  not  so  draw  it  as  that  the  husband's 
right  to  the  curtesy  would  be  relinquished,  according  to 
the  rules  of  law  as  heretofore  ascertaiped?  Most  certainly 
he  would  What  else  can  be  meant  by  these  words: 
<<  That  the  said  Littleton  Leeatt,  by  these  presents,  re- 
nounces all  claim,  right,  title,  or  interest  to  any  part  or 
or  parts  of  the  estate,  of  the  kite  Thomas  Surtill,  in  right 
of  the  said  Anne  Surtill,  his  intended  wife,^  than^  a  renuiH 
ciation  of  all  ^^chum,  right,  title,  or  intter^**  which  the 
appellee  might  acquire,  immediately  on  his  mart4age  with 
^<  Anne  Surtill,^  or  on  any  contingency.  Tbi^is  a  question 
to  which  it  seems  there  can  be  but  one  answer. 

I  will  not  pursue  the  subject  any  fkrther,  as  I  am  denied 
the  privilege  of  dissenting,  but  wiH  remark,  that  whenever 
an  analogous  case  shall  come  before  this  Court,  I  will  treat 
it  as  res  integra^  in  its  adjudication. 

Decree  affirmed. 
56 


443  CASES  DETERMINED  IN  THE 

JAVUART18M. 

Fahbar  V.  Foots 

A  defendant  in  a  mtgistrate*!  Court  obtained  a  certiorari  to  renoTe  ihe 
case  into  the  Gonn^  Court,  and  filed  the  petition,  jiai  and  bond.  The 
papen  were  handed  in  by  the  joitice,  but  no  writ  oifcertlorari  bad  iseaed. 
After  declaration,  on  motion  of  the  plaintiff,  the  luit  was  diimia eed,  be- 
eante  there  was  no  writ  of  certiorarK  Held,  that  tfatt  waa  error,  and 
that  a  certiorari  should  issue  if  required  by  the  defendant,  on  his 


This  was  a  writ  of  error  from  the  County  Court  of  Perry 
county.  S.  Foote  recovered  ajudgment  against  6.  Farrar, 
before  a  justice  of  the  peace;  Farrar  petitioned  the  Judge  of 
the  County  Court  for  a  certiorari,  to  remove  the  cause  into 
that  Court,  which  the  Judge  mjited,  and  by  his  ^at  di- 
rected writs  of  certiorari  and  supersedeas  to  issue.  The 
petition  and  fiat  were  filed  with  the  clerk,  and  also  a  bond 
as  required  by  the  order.  No  writ  of  certiorari  was  ever 
issued;  but  the  magistrate  delivered  the  papers  of  the 
cause  to  the  Clerk  of  the  Court,  with  his  certificate  of  their 
verity.  At  the  first  term,  Foote  appeared,  and  filed  his 
declaration;  and  also  moved  to  dismiss  the  proceedings 
from  the  County  Court,  because  no  writ  of  certiorari 
had  been  issued.  This,  the  defendant,  Farrar,  resisted, 
and  moved  the  Court  for  a  second  order  for  a  certiorari* 
The  Court  granted  the  motion  of  the  plaintiff,  and  dismiss* 
ed  the  suit  at  the  defendants  costs.  Farrar,  the  defen- 
dant, excepted,  and  now  here  assigns  this  for  error. 

Goons,  for  the  plaintiff  in  error. 

Av  G*  PsRRT,  for  the  defendant 

By  JUDGE  PERRY.  It  is  the  opinion  of  this  Court, 
that  a  certiorari  should  have  been  awarded  on  the  defen- 
dant's motion  to  bring  the  papers  into  the  County  Court, 
because  he  was  not  bound  to  recognise  any  proceedings  re- 
turned into  that  Court,  except  such  as  were  returned  in  ob^ 
dience  to  a  certiorari.  Then  as  there  was  none,  and  as 
the  Court  dismissed  the  cause,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

By  JUDGE  CRENSHAW.  I  think  the  certiorari 
was  unnecessary,  and  that  the  cause  ought  to  be  remanded 
tor  ditxitlde  novo. 

Reversed  and  remanded* 
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JANVA&YlsaO 


Wade  v,  Kellt  &  Hutchison. 

|.  Where  tlie  defendant  pleads  to  the  meriti,  after  a  plea  in  abatement  it 
OTermled,  he  thereby  wairea  all  right  to  revise  the  decision  on  it 

8.  Clerieal  niftakee  apparent  on  the  record,  may  be  amended  In  theConrt 
betow.  on  motion. 

3.  Bat  this  Court  will  correct  such  mistakes,  at  the  coats  of  the  plaintiff 
inearor. 


R.  Wade  prosecuted  this  writ  of  error  to  reverse  ft 
judfl^ment  obtained  against  him  in  Jefferson  Circuit  Cour^ 
y  Kelly  and  Hutchison,  in  an  action  of  debt  on  a  nrfte  for 
0500.  The  errors  assigned  are  stated  in  the  opinion  de- 
livered. 


i 


Peck,  for  the  plaintiff  in  error,  submitted  the  cause, 
and  cited  1  Chitty's  Pleading,  438-9,  448,  453.  Minor's 
Alabama  Reports,  92,  100,  102,  187.  Laws  of  Alabama^ 
463-4. 

W.  E.  Batlor,  for  the  defendants. 

By  JUDGE  TAYLOR.  The  only  errors  assigned  in 
this  cause  which  can  be  noticed,  are  the  second  and  third. 

The  2d  is,  that  <*  the  Court  below  erred  in  overruling 
the  plea  in  abatement"  After  the  plea  was  ^^  overruled^* 
the  defendant  pleaded  to  the  merits;  by  doing  this,  accord- 
ing to  previous  decisions  of  the  Court,  he  waived  all  ir- 
regularities in  the  proceedings  relative  to  that  plea. 

The  3d  assignment  is,  that  '<  the  Court  erred  in  giving 
judgment  for  9500  debt,  and  247  damages."  The  action 
was  instituted  on  a  note  for  |1500.  In  the  indorsement  on 
the  writ,  it  is  stated  by  the  plaintiff's  counsel  that  the  note. 
was  credited  by  830;  the  defendant,  before  pleading  ia 
abatement,  craved  oyer  of  this  indorsement  and  set  it  out 
The  defendant,  at  the  trial  term,  withdrew  his  plea,  and 
judgment  was  taken  by  nil  elicit^  without  the  mterven- 
mg  of  a  jury,  for  the  whole  amount  of  the  note,  without 
deducting  the  credit  indorsed  on  it  By  statute,  mistakes 
of  this  kind  can  be  i*ectiiied  upon  motion  in  the  Court  be- 
low, but  where  it  appears  in  &is  Court  that  such  mistake 
has  been  made,  it  may  be  corrected  at  the  costs  of  the 
plaintiff  in  error. 

Let  such  judgment  be  rendered  here  as  should  have 
been  rendered  in  the  Court  below,  at  the  costs  of  Wade. 

Reversed  and  rendered. 
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JAKUAJiTUSO. 

Cobb  v.  Resd. 

Id  an  actioii  on  a  note  for  the  payment  of  apecifie  actielea,  where  no  plnc» 
of  payment  is  deaicpated,  it  ii  not  neceisary  to  prove  a  demand  of  the  ajp* 
tielei.    The  defendant  may  plead  his  readmess  to  pay»  inhar. 

This  was  an  appeal  from  a  justice's  Court,  taken  by  cer- 
tiorari into  tbe  County  Court  of  Shelby  county,  and  there 
tried.  The  action  was  by  Cobb  against  Reed,  on  a  note 
as  follows: 

<^  On  or  by  the  first  day  of  April  next,  I  promise  to  pay 
David  Cobb,  or  bearer,  two  second  rate  young  cows  and 
calves,  value  received,  17th  November,  1825. 

«J.  B.  REED." 

On  the  trial,  the  plaintiff  read  the  note  to  the  jury,  and 
proved  the  value  of  the  cows  and  calves  to  have  been, 
when  the  note  fell  due,  1^24  or  25;  and  on  this  proof  he 
rested  the  case.  The  Court,  at  the  request  of  the  defen- 
dant, instructed  the  jury  that  it  was  necessary  to  entitle 
the  plaintiff  to  recover,  that  he  should  have  proved  a  de- 
mand of  the  cows  and  calves,  when  the  note  became  due, 
or  before  the  commencement  of  the  suit  To  this  the 
plaintiff  excepted,  and  this  instruction  is  now  assigned  by 
him  for  error. 

Peck,  for  the  plaintiff  in  error,  submitted  the  case 
without  argument. 

Mardis,  for  the  defendant 

By  JUDGE  COLLIER.    This  Court,  in  Lane   v. 

•Miiici'sAIt.  JKRrkmanf  «  though  the  point  was  not  direetly  presented, 

^^^'         held,  that  in  contracts  for  the  payment  of  specific  articles, 

where  no  place  of  delivery  is  expressed,  the  residence  <rf 

tbe  debtor,  by  legal  construction,  is  understood  to  be  the 

place  where  payment  should  be  made.    And  in  7*h€uei€n 

h  1  Stew.  534.  V.  EdtvardSf^  it  is  held,  that  if  the  defendant  be  prepared 

to  deliver  the  articles  expressed  in  the  contract  when  due, 

he  should  plead  it,  and  if  proved,  it  would  be  an  available 

defence  to  the  plaintiff's  action;  and  that  it  is  no  defence 

to  say  that  th^e  had  been   no  demand  by  tbe  plaintiff. 

Without  further  examining  the  question  presented,  upon 

the  authority  of  the  cases  referred  to,  the  judgnMnt  nust 

be  reversed,  and  the  cause  remanded. 
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JANUARY  183a 

Ohawt  &  Conner  v.  Petttbone. 

The  record  reeited  that  C.  wai  feearity  in  an  appeal,  Irat  the  bond  wai 
on  ^,^y  which  It  appeared  that  one  P.  wa«  the  eecnrtty.  The  int»> 
take  may  be  here  corrected  by  rdference  to  the  bond,  and  jadgment  ren- 
dered against  the  proper  party. 

A  iudgment  was  rendered  against  Grant  in  fa¥or  of 
Petty  bone,  by  a  jastice,  from  which  he  appealed  to  the 
County  Court  of  Pickens  county.  In  the  County  Court, 
judgment  was  given  against  him,  and  also  against  W.  F. 
Conner,  reciting  that  he  was  security  in  the  appeal  bond. 
In  the  record  there  appeared  an  appeal  bond,  in  which  one 
Parker  was  security,  and  no  other  bond  appeared.  It  is 
assigned  for  «rror,  that  the  judgment  was  rendered  against 
Conner,  who  was  not  the  security  of  Grant,  wliereas  it 
should  hare  been  against  Parker. 

KsLLT,  (or  the  plaintiff  in  error. 

Stewart,  for  the  defendaobt 

By  JUDGE  TAYLOR.  It  appears  that  Parker  was 
the  security  in  the  appeal  bond,  and  that  the  Coanty 
Court  gave  judgment  by  mistake  a^^inst  Conner  as  such. 
This  was  error  for  which  the  judgment  must  be  reversed, 
fmd  the  eorr^t  judgment  rendered  here. 


Bigger,  adm'rx.  v.  Hutchings  &  Smith,  adm'rs. 

I.  A  jndnaent  obtained  on  an  oriainal  attaohmtnt  in  a  alfter  State,  if 
fnima  Jttcie  evidence  of  the  debt  nece. 

SL  But  such  jodgment  may  be  impeached  by  a  plea-ehewing  thst  the  defen- 
dant conatanUy  resided  here,  and  had  no  notice  of  the  suit 

3.  Suing  ont «  prcTieai  writ,  is  not  sufficient  evidence  of  presentation  to 
an  administrator,  to  take  the  case  out  of  the  statute  which  requiref  the 
claim  to  be  presented  within  18  months. 

4  If  the  claim  originated  ont  of  the  Stale,  sons  to  be  withm  the  exceptient 
of  the  statute,  that  matter  must  be  specially  replied  to  a  plea  of  nuu  claim. 

This  was  an  action  of  debt  brought  in  Montgomery 
Circuit  Court,  in  1824,  by  Robert  Hutchings,  adminis- 
trator, and  Elizabeth  Smith,  administratrix,  of  Samoel 
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lAKU^iTuao  Smithy  jt.  against  Elizabeth  Bigger,  administratrix  of  Jo- 
^r^'^^^  sepb  Bisger,  to  recover  on  an  exemplification  of  a  jads- 
"^^Y.  ^  ment  obteined  by  them  against  Joseph  Bigger,  in  his 
*^*^^«  *t  life  time,  in  the  Superior  Court  of  Jones  county,  Georgia, 
J^i^ogi  in  November,  1820.  The  declaration  was  in  the  usual 
^  form,  on  the  record  of  recovery  in  Georgia.'    The  defen* 

dant  pleaded,  1st  nul tiei  record;  2dly.  A  special  plea, 
alleging,  that  <<  at  the  time  of  the  commencement  of  the 
suit  in  Geoi^a,  and  ever  afterwards,  her  intestate  was  a 
permanent  resident  citizen  of  Alabama,  and  not  a  resident  of 
Creorgia,  and  that  he  had  no  notice  of  the  commencement 
of  the  suit  in  Georgia;"  and  Sdly.  <<  That  the  claim  had 
not  been  presented  within  eighteen  months  after  the  let* 
ters  of  administration  had  been  granted  to  her  on  Joseph 
Bigger's  estate."    Issue  was  joined  on  the  firsthand  third 
pleas,  and  the  plaintiffs  below  demurred  to  the  second  plea. 
.  At  March  term,  1825,  the  issue  on  the  plea  of  ntti  tiel 
reeordy  was  submitted  to  the  Court,  and  the  plaintifis  pro- 
duced an  exemplification  of  the  record  of  a  judgment 
which  appeared  to  have  been  rendered  in  Georgia  on  an 
original  attachment,  and  without  personal  service  of  pro-* 
cess;  on  which  evidence  the  Court  gave  judgment  for  the 
plaintiffs,  on  the  plea  of  nul  tiel  record.     'Hie  Court  also 
sustained  the  demurrer  to  the  second  plea.     At  Septem- 
ber term,  1825,  the  issue  was  tried  on  the  third  pJea«     It 
was  admitted  the  action  was  not  commenced  within  eigh- 
teen months  after  the  grant  of  administration,  but  the 
plaintiffs  relied  on  the  fact  that  a  previous  writ  had  been 
issued  from  the  Circuit  Court  of  the  same  county,  in  ia* 
vor'of  the  plaintiffs,  for  the  same  claim,  which  had  been 
served  on  the  defendant  before  the  eighteen  months  had 
elapsed,  on  which  writ  the  plaintifis  had  taken  a  non-suit 
The  Court  instructed  the  jury  that  this  was  sufficient  evi- 
dence of  a  presentation  to  take  the  case  out  of  the  statute; 
to  which  the  defendant  excepted.     A  verdict  was  found 
for  the  plaintiffs,  and  they  had  judgment     The  defend^t 
appealed,  and  assigned  these  several  decisions  as  error. 

GoLDTHwirrs,  for  the  plaintiff  in  error.   The  decision 

4iAatep.as9.  of  (he  Court  in  MtUer  v.  Fenntngtonj «  will  compel  us 

to  abandon  the  first  assignment  of  error.     The  second 

plea,  however,  was  good;  it  shews  that  the  defendant  was 

a  non-resident,  and  had  no  notice  of  the  suit  in  Georgia. 

•  4  C«w«ii,  '^^^^  pl^  ^u^^y  comes  up  to  all  the  authorities  on  the  sub> 

M.»CvirMi  ject,  and  does  not  conflict  with  the  case  above  cited.^  The 
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Court  then  erred  in  suBtaining  the  demurrer  to  it.    The  ^^^J^^l^ 
Court  alao  erred  in  the  instructions  giyen  to  the  jury.    A  ^!^^^T^ 
iuit  commenced  is  no  notice  to  an  administrator^  ^^?^     ^^^wl 
dally  where  the  plaintiff  voluntarily  abandons  it     The  ^^Ik*'*^ 
demand  was  then  never  presented  as  is  required,  by  law,    mini^aiotf' 
and  it  wa3  barred  by  the  statute.'    It  is  no  answer  to  sa^ 
ihaX  the  debt  was  contracted  out  of  the  State,  and  that  it  ^j,^,ofAial 
comes  within  the  exception  of  the  statute;  if  the  plaintiffs    psge  387. 
had  replied  the  exception  of  the  statute,  the  defendant 
by  rejoinder  could  have  shewn,  that  although  the  judg- 
ment was  obtained  in  Georgia,  yet  that  the  d^t  was  actu- 
dly  contracted  in  Alabama.     Suppose  the  same  pleadings 
to  be  on  the  statute  of  limitations,  could  the  plaintifis,  un- 
der the  common  issue,  avail  themselves  of  the  exceptions? 
Certainly  not,  they  would  be  bound  to  reply  the  exception 
specially. 


BuoBBS,  contra. 


<.  T 


By  JUDGE  CRENSHAW.*  By  the  opinion  pro. 
nounced  at  the  present  term  in  the  case  of  Miller  v.  Pen- 
mngioUf  it  is  settled,  <<  that  the  exemplification  of  a  judg- 
ment in  attachment  from  a  sister  State,  isprima/aete  ev«* 
idence  of  its  validity,  and  that  to  shew  it  to  be  otherwise, 
it  is  necessary  that  the  defendant  should  impusn  it  by  spe- 
eial  plea."  According  to  this  adjudication,  uie  presiding 
Judse  was  correct  in  giving  judgment  for  the  plaintiffs, 
on  the  plea  of  ntil  Hel  rtcordj  and  the  plaintiff  in  error 
has  consequently  abandoned  this  assignment 

On  the  second-  assignment  of  error,  we  are  of  opinion, 
that  it  was  erroneous  to  sustain  the  demurrer  to  the  plea 
of  the  defendant,  which  alleged  that  her  intestate  was  a 
oitiz^n  resident  in  Alabama,  and  had  no  notice  of  the 
commencement  of  the  suit  in  Georspa. 

The  decision  in  the  case  of  MiUer  v.  Penningiony  to 
which  reference  has  just  been  had,  and  I  might  add,  the 
reasoning  in  the  determination  at  the  present  term,  in  the 
case  of  Lticas  v.  The  Bank  of  Darien^^  strongly  imply  *A«up.2S0. 
that  this  was  a  good  plea  in  bar  to  the  action.    In  the  foi^ 
mer  case,  it  is  expressly  said,  that  the  validity  of.  suah  t^ 
judgment  may  be  impeached  by  special  plea,  and  in  the 
latter,  the  principles  settled  maintain  the  position,  Chat 

■     ■  ■       I      ■  ..     ,  111  I  a»- 

'This  case  was  irgnad  at  the  last  term,  and  retainad  under  adriseiDent 
aad  ro-aifiiod  the  fvasent  tann. 
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jAivtTARYuso.  whero  il) 6  defendant  isoutof  the  jorifldiction  oftheCourf^ 
/j^^^^^^"^^^  and  has  no  opportunity  to  defend  the  suit,  no  personal 
Bigger,  admz  g^^i^^  of  the  Writ,  or  no  notiice  of  its  commencement,  be 
Hvtchiiigi  Sc  may  plead  those  facts  and  circumstances  in  bar,  to  an  ac- 
ttininrfttorll  tion  on  the  judgment  If  the  defendant  continually  re- 
-  sided  in  Alabama,  and  had  no  nodee  o^  the  commence- 

ment of  the  suit  in  Georffift^  it  iB  a  leipl  inference  that  he 
had  no  opportunity  to  defend  the  mt  tfaei%,  and  that  con* 
sequently  the  judgment  cannot  be  conclusive  on  him.  In 
a4  Cow.  382.  Sthwmway  V,  i9/t7/man,' tfiis  is  recognised  as  the  correct 
doctrine  in  New  York,  and  it  was  determined  that  a  plea 
similar  to  the  present  on.e  would  be  good,  though  in  that 
case,  the  plea  was  held  bad,  because  it  did  not  arer  that 
t3ie  defendant  had  no  notice. 

As  to  the  third  assignment  of  error,  we  are  convinced 
that  the  presentation  of  the  demand  was  not  such  an  one 
as  is  contemplated  by  the  statute.  The  statute  declares, 
that  claims  not  presented  to  the  adminiatraitor  within  eirii- 
teen  months  alter  the  grant  of  administration,  shall  be  for- 
ever barred  frcnn  a  recovery,  except  debts  contracted  out  of 
the  State,  &c. 

The  Legi^falure  who  enacted  the  law,  mtended  8ome« 
ttiingmore  certain  and  definite  than  a  mere  notice  that 
there  was  a  claim  against  the  estate.  They  clearly  intend- 
ed that  the  administrator  should  be  fcmished  with  such 
vouchers  or  reasonable  evidence,  ad  might  induce  a  belief 
that  the  claim  was  fust;  with  something  more  than  the 
mere  service  of  a  writ  The  original  bond,  note,  or  con* 
tract  on  which  the  debt  accrued,  or  at  least  an  abstractf 
or  copy,  should  be  presented  as  evidence  of  the  ckim,  and 
if  the  claim  arise  on  an  open  account,  unliquidated  de- 
mand, verbal^  contract,  or  legal  liability,  i€  should  be  redo- 
ced  to  writing,  and  be  so  presented. 

We  are  further  of  opinion,  that  if  the  debt  were  cw\«- 
thicted  out  of  the  State,  this  would  be  a  matter  of  special 
replication  to  the  defendant's  plea,  and  cannot  be  legally 
inrcrred  from  the  circumstance  that  the  judgment  was  ob- 
tained in  Georgia. 
^  From  the  foregoing  premises,  the  following  deductions 
are  the  necessary  result,  and  may  now  be  considered  as 
settled;  fst.  That  a  judement  obtained  in  attachment  in 
another  State,  isprima  facie  evidence  of  its  validity;  2^1 
That  such  a  judgment  may  be  impeached  by  the  plea, 
that  tlie  defendant  continually  residing  here,  had  no  no- 
tice of  the  commencement  of  the  suit;  and  3d.  That  the 


SUPREME  COURT  OF  ALABAMA.  449 

suing  out  a  preytous  writ  for  the  same  demand,  within  jakuabt  isso 
the  eighteen  months^  doea  not  take  the  case  out  of  the  '^•^^v"^*^ 
statute  of  non^aim.  ^  Bigger,  •dmx 

It  will  be  readily  peroeived,  that  some  of  the  principles  Hntchings  <& 
decided  by  the  opinu)n  which  was  pronounced  in  this  case    SnSnitmM. 
two  years  sl^,  are  now  overruled.     New  lights  since  that 
time  received,  subsequent  decisions,  and  mature  reflection^  " 

have  brought  us  to  our  present  conclusion.  The  ques- 
tion was  then  new;  it  has  been  since  debated  in  several 
cases,  and  nuny  convincing  authorities  have  been  adduced 
which  would  well  warrant  a  change  of  opinion  in  a  few 
particulars. 

For  the  reasons  above  mentioned,  this  Court  are  now 
unanimous  in-  reversing  the  judgment  of  the  Circuit  Court, 
and  remanding  the  cause, 

JuPOE  Saffold  not  sitting. 


Garrqw  v.  Hallett. 

W%er«  •  pvrehftMr  of  Uii4  r«e«ive»  from  the  Tendor  •  ooveiuuil  Ibr  poete^ 
f  ion,  and  for  •  deed  of  release  and  qoit  ckim  of  all  the  Tendor's  intereaC, 
and  luch  deed  it  tendered,  a  plea  that  the  vendor  had,  and  ttiU  has  no 
title  te  the  premises,  contains  no  defence  against  an  action  Ibr  the  pur- 
chase monejf  no  frand  being  alleged. 

W.  R.  Hallstt  instituted  an  action  of  covenant  in 
Mobile  Circuit  Court,  on  certain  articles  of  agreement, 
made  under  seal  between  them,  dated  the  14th  of  March, 
1S26,  whereby  Hallett  covenanted  <^that  he  would  well  and 
su£Sciently  convey  by  deed  of  release  or  quit  claim  to 
Garrow,  his  heirs  and  assigns,  on  or  before  the  first  day  of 
December  next,  after  the  date,  all  his  interest  in  a  certain 
lot  of  land  in  Mobile,  &c."  and  Garrow,  on  his  part,  co^ 
Tenanted  <<  that  on  the  execution  of  said  conveyance,  he 
would  give  his  note  payable  to  Hallett,  for  Si 750,  due  the 
1st  January,  1827,  at  the  bank  ot  Mobile,  as  and  for  the 
purchase  money,  and  also  execute  a  mortg^^  on  the  pre- 
mises.'' And  it  was  further  anreed  <<  that  Garrow  might 
forthwith  enter  upon  the  premises,  and  receive  the  profits 
to  the  use  of  himself,  hia  heirs  and  assigns;"  and  for  the 
Cuthf ul  performance  the  parties  mutually  bound  themselves 
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jANUARTiBM.  10  the  suiii  of  83,500.     The  plaintiff,  in  his  declaration, 

^-^^^^^^  averred  performance  on  his  part,  and  a  tender  of  the  deed 

Garrow      ^y  j^j^y,  g^^y^  ^  ^y^^  articles  required,  and  that  the  defen- 

Haiiett      dant  refused  to  receive  it,  and  reftised  to  execute  his  note 
^  for  the  purchase  money,  and  Ae  mortgage  &c.     The  de- 

fendant craved  oyer  of  the  agreement,  and  then  pleaded, 
that,  <<  at  the  time  of  making  the  agreement,  the  plaintiff, 
Hallett,  had  no  right  or  title  vviiatsoever  to  the  premises 
thereby  covenanted  and  agreed  to  be  conveyed  to  the  said 
defendant;  nor  hath  he,  since  the  making  of  the  covenant, 
acquired  any  right  or  colour  of  right  or  title  to  the  premis- 
es thereby  agreed  ^nd  covenanted  to  be  conveyed  to  the 
defendant,*'  fyc.  This  plea  was  demurred  to  by  the 
plaintiff.  At  May  term,  1827,  the  demurrer  was  sus- 
tained, and  at  February  term,  1828,  the  damages,  on  a 
writ  of  inquiry,  were  assessed  at  j$l,909  05,  u>r  which 
the  plaintiff  had  judgment. 

The  judgment  sustaining  the  demurrer  to  the  plea  is  as- 
digned  for  error. 

Acre,  for  the  plaintiff  in  error.    The  only  question 
,  presented  for  the  decision  of  the  Court,  is,  whether  a  man 

shall  be  compelled  to  pay  for  a  thing  which  he  has  not  re- 
ceived, could  not,  at  the  time  of  the  contract  receive,  and 
never  can  receive,  from  the  original  and  continued  inability 
of  the  seller  to  niake  title  to,  or  deliver  possession  of  it. 
We  think  it  must  be  supererogatory  to  cite  authority  to 
prove  one  of  the  most  self-evident  axioms  in  morals.  We 
will,  however,  refer  to  2.  Blackstone's  Commentaries, title, 
deedj  4  Cruise  title  32.  chapter  2,  section  1,  paces  13 
and  14.  16  Johnson's  Reports,  48.  9  Johnson's  Re- 
ports, 480. 

Elliott,  for  the  defendant  in  error.     The  demurrer 
was  properly  sustained.     The  declaration  was  good  and 
9  Cliitty'i  PI.  proper;  *  but  the  plea  was  defective  in  several  respects;  * 
b  1  ch  tt  PI    ^'  ^^  departed  from  the  count,  and  vvas  not  responsive  to 
482, 483.     *  ^^«  ^*     I^  contradicted  and  departed  from  the  defendant's 
own  covenant;  3d.  It  did  not  offer  such  an  issue  as  when 
traversed  and  found  for  the  plaintiff,  would  dispose  of  the 
merits  of  the  case;  it  neither  admits  nor  denies  the  per- 
formance of  the  plaintiff's  covenant's,  nor  does  it  admit  the 
performance  of  those  covenants  by  the  plaintiff,  and  at  the 
same  time  allege  matters  to  excuse  performance  by  the 
defendant;  4th.  Because  admitting  so  far  as  the  demurrer 
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admits  the  truth  of  the  iacts  dtated  in  the  plea  of  the  de-  /anuaryisso. 
fendanty  it  is  not  a  legal  defence.     The  law  is  against  the  ^^->^V^^*^ 
plea.     It  is  not  pretended  there  was  malajidesy  or  frau-       G»™w 
dulent  concealment  in  this  case  as  relates  to  the  title.  The      Haiieft 
stipulations  and  true  meaning  of  the  contract  as  expressed^  -=^2= — ■      ■ 
must  govern  the  case,  and  it  will  not,  even  by  implications- 
admit  of  such  a  construction  as  would  require  the  plaintiflT/ 
as  a  condition  precedent  to  his  recovery  against  the  de- 
fendant, to  procure  or  arm  himself  with  any  other  interest  ai3  Jobii.4M 
in  the  lands  contracted  for,  than  that  which  he  possessed    y^^^;  ^ 
when  the  contract  was  entered  into.«  Rep.  165.  5' 

litt  247-Sv 

By  JUDGE  SAFPOLD.  It  may  be  premised,  that 
after  making  the  usual  allowance  for  the  zeal  of  counsel, 
and  the  latitude  of  forensic  debate,  the  discussion  in  this 
case  is  strongly  illustrative  of  the  fact,  that  very  eminent 
counsel,  even  on  questions  of  ordinary  magnitude,  may 
imbibe  thorough  convictions  favorable  to  opposite  princi- 
ples, corresponding  to  their  wishes.  It  is  conceived  to  be 
highly  probable,  as  was  earnestly  insisted  by  the  counsel 
on  both  sides,  that  each  was  entirely  sincere  in  his  belief 
that  he  was  fully  sustained  as  well  by  the  authorities  as  by 
the  justice  of  the  case.  A  slight  examination  of  the  au- 
thorities may  aid  in  reconciling  the  conflicting  views  ta- 
ken of  the  subject 

The  cases  oiJaokson  v.  Altxander^^  and  of  Jackson  tf .   ^  s  lohii.  ht 
Florencty^  cited  by  the  counsel  for  the  plaintiff  in  error,    ^ 
are  found  to  refer  only  to  the  import  bC  the  words '  <  for  value  '       '    * 
received"  in  a  deed;  the  consideration  necessary  to  raise  a 
use  to  the  bargainor,  under  the  statute  of  uses;  Uieeffect  of 
the  words  '^make  over  and  grant,"  in  a  conveyance;  and 
the  sufficiency  of  the  consideration  necessary  to  render  a 
deed  of  bargain  and  sale  operative.     Here,  the  question 
is  not  whether  the  consideration  was  sufficient  to  afford  va- 
lidity to  the  deed,  for  as  to  that,  there  is  no  contest;  but 
it  is  objected  that  the  deed  affords  no  sufficient  considera- 
tion to  sustain  the  promise  for  the  purchase  money.     The 
case  of  Van  Eps  v.  The  Corporation  qf  Schenectady ^  ^  d\^  JobikK. 
referred  to  on  the  part  of  the  defendant,  only  recognises    ^^ 
the  principle  so  far  as  was  intended  to  apply  to  this  case, 
that  where  a  vendor  has  covenanted  to  execute  a  deed  to 
the  vendee,  his  heirs  and  assigns  forever,  no  greater  duty 
or  obligation  can  be  intended  than  to  execute  a  conveyance 
or  assurance  of  the  property  which  may  be  good  and  per-* 
feet  without  warranty  or  personal  covenants. 
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jANu ART  1830.     The  obligaticm  for  covenants  in  deeds,  depends  on  tBe 
^^«^"v"^*^  terms  of  the  contract,  and  tihe  princijde  as  above  declared, 
Garrow       ^ests  on  the  presumption  that  if  personal  covenants  were 
HaHett.      intended  by  the  contract,  they  would  have  been  expressed. 
The  case  of  Voting  v,   Triplettj^  bears  a  stronger  analo- 
"  gy  to  the  present  one.     It  was  on  a  note  riven  on  a  con- 

a5  Litt  217;  tract  for  the  purchase  of  land<  The  defendant  relied  on  a 
special  plea,  coniainingi  among  other  matters,  an  aver- 
ment, <*  that  the  vendor,  at  the  time  of  making  the  convey- 
ance, and  since,  had  no  sufiScient  title,  and  had  not  trans- 
ferred to  the  purchaser,  either  title,  or  possession  of  the 
land  sold;  and  that  the  consideration.  Ind  irtteriy  failed. 
A  general  demurrer  to  the  plea  having  been  sustained,  the 
appellate  tribunal  observed,  that  the  plea  did  not  accuse 
the  vendor  of  fraud,  for  notwithstanding  it  stated  that  he 
made  promises  which  he  was  unable  to  perform,  and  re- 
presentations which  turned  out  to  be  untrue  in  the  event, 
yet  it  did  not  allege  that  he  knew  the  defects  of  tide  at  the 
time  of  the  sale,  and  failed  to  disclose  them,  or  represented 
them  to  be  otherwise  contrary  to  what  he  knew:  that  of 
eourse  there  was  no  imputation  of  fraud,  but  the  plea 
might  have  bten  true,  and  the  vendor  might  have  inno- 
cently made  the  contract,  supposing  he  liad  the  title,  and 
could  pass  the  possession;  and  on  that  ground,  the  plea 
could  not  be  sustained.  Nor  did  the  plea  put  the  defence 
tipon  the  ground  of  a  mutual  mistake  between  the  parties; 
for,  from  any  thing  that  appeared,  the  vendee  himself 
might  have  been  conversant  with,  and  have  well  understood 
all  the  defects  of  title,  and  prospects  of  possession,  and 
have  run  the  risk  of  all  these;  and  it  was  competent  for  him 
to  do  so;  that  this  deed  appeared  not  to  contain  any  clause 
of  general  warranty,  and  that  it  indicated  in  some  mea- 
sure at  least,  a  risking  hargain* 

This  may  be  regarded  hs  an  authority  sustaining  the 
t^rinciple,  that  where  there  is  neither  fraud,  false  warran- 
ty nor  mistake,  the  contract  cannot  be  avoided  on  the 
ground  of  defect  of  title.  How  the  law  should  be  ex- 
pounded in  a  suit  on  articles  containing  covenants  for  a 
description  of  title,  which  it  has  been  ascertained  the  ven- 
dor is  incapable  of  making;  or  in  case  of  actual  breach  of 
covenants  in  the  deed  previous  to  the  institution  of  the  suit 
for  the  purchase  money,  it  is  unnecessary  in  this  case  to  in- 
quire. It  is  not  contended  that  these  articles  covenanted 
for  any  other  than  a  deed  ofrekascy  or  quil  claim.  The 
plea  only  avers  the  insufSciency,  or  want  of  title  in  the 
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vendor:  nor  does  it  admit  or  deny  tint  he  b«d  performed  lAMmaTitao. 
his  covenants  according  to  their  true  intent  and  meaning. 
It  does  not  negative  mt  presmnptioo  arisinc  from  the 
^erms  of  the  eontract,  that  the  }^ntiff  was  wdl  acquaint- 
ed with  all  the  circumiftances  of  the  title,  or  that  it  was 
imderstoody  and  admftted,  that  the  vendor  had  but  a  defec- 
tive titlet  or  only  a  possessory  elaim.  Nor  does  it  deny 
'that  the  purchaser,  according  to  the  terms  of  the  articles, 
lias  received  the  possession,  and  lias  enjo3red  all  the  use 
and  profits  that  were  contemplated.  It  is  a  rational  and 
legal  presumption  that  iKmie  of  tfiese  are  the  facts  of  Ae 
case,  or  that  the  pcrrchaser  bad  been  disappointed  in  some 
contingency  afieeting  the  title,  which  he  voluntarily  con- 
tracted to  risk,  else  why  the  covenant  for  a  mere  release 
or  quit  claim  deed?  And  why  has  not  misrepresenta- 
tion of  title,  some  other  species  of  fraud,  or  a  failure  of 
consideration  in  legal  terms,  been  averred  in  the  defence? 
It  is  the  opinion  of  the  Court,  that  the  Judgment  below 
be  affirmed. 

))y  JUDGE  COLLIER.  I  concur  in  the  result  of  tiie 
opinion  just  pronounced,  mainly  on  the  ground  that  it  was 
merely  a  sale  of  the  plaintiff's  interest,  and  that  the  con- 
veyance agreed  to  be  made  was  secondary,  and  implied  an 
existing  interest  in  the  defendant 

JtJDOEs  CitCNsaAW  and  Pebrt concurred  fbr Sesame 
reasons. 

Judgment  affirmed. 
The  CBSBf  Jvmcs  not  sitting. 


Wright  v.  Mivter. 

To  ft  aedftratioB  cni  a  doW,  the  ^Im  wma «« thftt  it  irftt  feiiiMM«n«ii  vnrfi- 
ooa  considecation.**  The  plauitiir  replied  that  **  it  was  not  aranovely 
agreed  that  more  than  legal  interest  iboald  be  recei?ed;"  the  replicatioa 

TP»  P»  Wbight  had  obtained  a  judgment  before  a  justice 
6f  the  peace  of  Tuscaloosa  county,  against  W.  J.  Minter, 
on  a  note  for  $3\  75,  made  by  him  as  security  of  one 
£noch  Elliott,  who  was  a  joint  maker  of  the  note  with 
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jANUAKi  1890.  Minter,  but  wha  was  not  sued.      Minter  appealed  to  \he 
^^-^"V^^i^  County  Court,  and  there,  Wright,  the  plaintiff,  filed  his 
Wright       declaration  or  statement,  on  the  note.      Minter  pleaded 
Mister.       that  <<  the  note  was  founded  upon  a  ttsttrious  consiilerm- 
_^__   tion  between  the  plaintiff  and  Elliott,"  and  that  the  de- 
fendant was  only  security.     To  this  plea,  the  plaintiff  re- 
plied, that  <'it  was  not  usuriously  agreed  by  and  between 
the  said  plaintiff  and  said  defendant's  principal,  that  mor6 
than  legd  interest  should  be  reserved  or  taken. ''    The  de- 
fendant demurred  to  the  replication,  and  at  the  August 
term,  18^28,  of  the  Coupty  Goiut,  the  demurrer  was  sus- 
tained, and  judgment  was  rendered  for  the  defendant 
This  decision  is  here  assigned  for  error. 

Ellis,  for  the  plaintiff  in  error.  The  demurrer  to  the 
replication  should  have  been  overruled.  The  replication 
was  proper;  but  if  it  was  not,  the  plea  was  bad,  and  the 
demurrer  reaches  into  the  plea.  This  is  a  well  settled  doc- 
trine. Then  is  not  the  replication  sufficient?  I  think  it  i& 
Replications  are  of  several  descriptions;  1st.  Such  as  con- 
clude the  defendant  by  estoppel ;  2d.  Such  as  deny  the  truth 
of  the  matter  alleged  in  the  plea  in  whole  or  in  part;  3d. 
Such  as  confess  and  avoid  the  plea;  and  4th.  When  the 
plea  is  evasive,  such  as  new  assign  the  cause  of  action. 
The  replication  in  this  case  is  one  of  the  second  class.  It 
contains  a  denial  of  the  whole  plea;  it  is  single  and  con- 
fined to  the  point  presented  by  the  plea;  it  responds  to  the 
plea,  by  substantially  denying;  it,  so  as  to  create  an  issue 
9apable  of  trial.  It  can  certamly  be  no  objection  that  it 
covers  too  much  ground,  that  while  the  plea  is  confined  to 
the  consideration  merely,  the  replication  goes  to  the  whole 
gontract  When  the  replication  says  there  was  no  usuri- 
ous agreement,  does  it  not  necessarily  say  the  considera- 
tion was  not  usurious?  It  does  at  least  directly  negative 
the  plea.  It  is  certainly  a  good  replication  according  to  the 
precedents  and  authorities. <<  A  replication  may  deny  the 
^lin^  fu  corrupt  agreement,  and  conclude  to  the  country,  without 
439.  t  Smui.  a  formal  traverse.*  The  statute  of  1819,«  at  the  end  of 
MS. b.  IV  3.  the  2d  section,  and  commencement  of  the  5th  section,  u^^ 
*M3^**"*  *•  the  terms  *<  usurious  agreement."  It  seems  to  me  the  true 
test,  is,  whether  if  issue  be  taken  on  the  replication,  the 
juiT  can  determine  if  the  contract  be  usurious  or  not. 
^^pCAlt.  But  is  the  plea  sufficient?  The  case  of  Wright  v. 
418ttw.aot.  Elliott f^\B  relied  on  to  sustain  the  plea,  and  defeat 
the  repUcAtion;  but  the  question  is  not  here  what  does 
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or  what  does  not  constitute  usury:  it  is  a  question  of  plead-  jamuartibso. 
ing  merely.     I  will  not  stop  to  inquire  whether  a  plea  by  '^-^'V"^^^ 
a  surety  who  is  sued  alone,  alleging  usury  between  t)ie       ^i^t 
plaintiff  and  the  defendant's  principal,  can  ever  be  good,       Mister, 
which,  however,  might  admit  of  doubt,  from  an  examina- 
tion of  the  case  of  Ford  v.  Ktith^  ^  which  determines  that 
a  security  may  recover  money  paid  for  his  principal  upon 
an  usurious  contract  made  by  the  principal,  without  the  ^i^.***"*  ^' 
knowled^  of  the  surety:  but  the  plea  is  defective,  as  will 
4>e  seen  by  reference  to  approved  forms,  and  the  rules  of 
pleading.     It  is  too  narrow;  it  refers  to  the  consideration 
merely  of  the  agreement,  which  is  a  constituent  part  only  of 
the  contract;  it  should  have  referred  to  the  whole  agreement  »  2  b.  Cooun^ 
or  contract,  which  is  made  up  of  three  component  parts,    ^  3d  ^t. 
of  which  the  consideration  is  but  one.  ^  96r.V*8«in* 

Courts  of  justice  of  late  have  always  leaned  in  favor  of  the  ^  ^  l>* 
decision  of  causes  on  their  intrinsic  merits,  disregarding 
technical  niceties,  tending  to  defeat  inquiry.  In  cases  of 
appeal,  technical  nicety  is  not  observed  in  pleading.  It  is 
obvious  that  if  this  judgment  is  affirmed,  the  cause  wiU 
have  turned  on  a  technical  point  of  pleading,  without  ex- 
ammation  of  the  merits. 

P.  N.  Wilson,  contra.  That  Minter  was  a  security, 
can  make  no  material  difference  in  the  law  of  the  case;  the 
merits  of  the  contract  between  the  plaintiff  and  the  prin*- 
cipal,  must  fix  the  rights  and  liability  of  the  parties. 

The  case  of  Wright  v,  Elliott^  decided  in  this  Court  on 
this  same  note,  fully  sustains  the  position,  that  usury  may 
be  committed  without  excessive  interest  having  been  stipti^ 
lated  for  between  the  parties;  that  although  there  was  <<no 
contract  by  which  the  defendant  agreed  to  pay  the  plain- 
tiff more  than  legal  interest,'*  yet  there  was  a  **  contratf^ 
in  which  the  plamtiff  did  take  more  than  eight  per  cent, 
and  that  the  contract  may  be  usurious,  as  being  founded 
on  a  usurious  considerationy  though  the  agreement  be 
not  usurious,  and  though  in  fact  the  promissor  was  ignorant 
of  the  usury  at  the  time  he  promised  to  pay.  The  defen- 
dant chose  to  rest  his  defence  on  the  distinct  and  separate 
ground,  that  although  he  admitted  impliedly  that  the 
agreement  was  not  usurious  as  related  to  both  the  parties, 
that  yet  the  consideration  on  which  the  promise  was 
founded,  was  so.  The  replication,  however,  only  tra- 
versed what  the  plea  by  implication  admitted,  or  at  most, 
only  controverted  the  existence  of  a  fact  not  alleged  in  the 
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jANUAKTiiM.  plea^  or  relied  on  aa  a  ground  of  defence.     To  have  take? 
^^-^'V"^^  iasue  on  this  replication^  would  have  compelled  the  defen- 
Wnghft       jgnt  to  ootmmit  a  departure  in  pleading;  which  is  not  al- 
MiBtor.       lowahle.« 

A  replication  must  c<K)tain  sufficient  matter  to  avoid  or 

1  CMtt  PI*  disaffirm  the  plea,  either  by  estoppel^  confession  and  avoid* 

^.  Co.utt*  ^^^^  Qf  general  or  special  denial.^    The  one  here  filed, 

b  1  Chitt.  PI.  as  it  relies  on  ao  new  matter,  must  be  taken  as  intending 

SM  ^^  *^  ^  ^^^  denied  the  plea;  but  it  assumes  a  different  grround 

than  the  plea  did.     It  leaves  an  acknowledged  matter  oi 

defence  averred  in  the  plea,  unanswered^  and  answers  one 

not  assumed  by  it;  thereby  changing  the  issue  from  the 

point  on  which  the  defendant  placed  it,  to  such  one  as  the 

plaintiff  choose  to  select,  which  it  is  not  competent  for  him 

*^&4*T  r!  ^^^-'  Though  he  has  been  so  skilful  aato  obtain  a  promise 
157.  of  usurious  interest  without  the  knowledge  of  the  promissor, 

he  cannot  now  be  permitted  to  evade  the  question  of  the 
corruptness  of  the  consideration,  and  defeat  the  defence  of 
the  defendant  by  placing  the  issue,  without  his  consent 
acain,  on  a  question  which  will  shut  out  all  investigation 
of  the  true  point  of  defence.  There  was  nothing  more  ea- 
sy than  for  the  plaintiff  to  have  replied  that  the  nate  was 
not  founded  on  an  usurious  consideration.  This  would 
have  been  a  full  denial  of  the  plea,  and  would  have  placed 
the  issue  on  the  point  the  defendant  elected  to  rest  hia  de- 
fence on;  which  he  had  a  right  to  do. 

By  JUDOE  TAYLOR.  It  is  insisted  by  the  counsel 
for  the  plaintiff  in  error,  1st  That  the  replication  is  a  suf- 
ficient answer  to  the  plea;  Sd.  If  it  is  not,  that  the  pleais> 
insufficient 

.  It  is  unnecessary  to  cite  authorities  to  sustain  the  doc- 
trine, that  a  replication  which  tenders  an  issue  to  the 
cotmtry,  must  denf  the  whole  plea,  and  put  in  issue  every 
material  matter  which  could  be  introduced  in  the  defence 
under  the  plea.  In  this  case,  the  plea  is,  that  «  the  con- 
sideration of  the  note"  was  usurious; *the  replication, 
which  professes  to  deny  tiiat  plea,  is,  that  <<  it  was  not 
*  apeed  by  and  between  the  plaintiff  and  defendant's  prin* 
cipal  that  more  than  legal  interest  should  be  reserved,"  &c. 

Under  the  plea,  the  consideration  of  the  note  may  be 
inquired  into,  for  the  purpose  of  proving  it  to  be  usurious 
no  matter  from  whom  that  consideration  passed,  or  how 
it  arose.  By  the  replication,  this  investigation  is  nar^ 
liowed  down  to  the  inquity/^^did  the  plaintiff  and  Elliott 
mutually  agree  that  usury  should  be  reserved.''^ 
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In  the  case  of  fFrighi  v.  Elliott^  «  decided,  in  this  i^^,^^^^^ 
Court,  it  was  determined,  that  if  the  payee  practice  ao  im*  ^^lXTT"^ 
position  upon  the  payor,  and  wilfully  take  from  him  a  note  rf 

ior  a  larger  sum  than  the  debt,  and  legal  interest,  it  is  usu*      Muter. 

ry,  although  the  payor  did  not  know  at  the  time  that  more  

than  he  legally  owed  was  embraced  in  the  note,  and  this  ^  ^  9^.  R« 
decision  I  feel  no  disposition  to  overrule.  It  is  not  re-  '*** 
quired  by  our  statute  ^<  that  the  parties  shall  corn^tly  en- 
ter into  a  contract  by  which  more  than  legal  interest  is  re- 
served," to  make  that  contract  usurious.  But  it  is  declar- 
ed that  <<  no  person  or  persons,  shall,  upon  any  contract 
whatsoever,  take  directly  or  indirectly  for  the  loan  of  any 
money,  wares,  merchandise,  &c.  more  than  the  rate  of 
eight  dollars  for  the  forbearance  of  one  hundred  dollars," 
&c.  Certainly  then,  if  the  payee  overreaches  the  payor,  and 
exacts  more  than  legal  interest,  he  does,  by  the  contract, 
<<  directly  or  indirectly  take"  more  than  eight  per  cent. 
Suppose  such  had  been  the  fact  with  regard  to  the  present 
case:  the  plea  would  have  embraced  such  a  defence,  but 
the  replication  would  exclude  it  entirely.  The  replication 
therefore,  is  certainly  bad. 

As  to  the  second  position  taken  by  the  defendant,  it  is 
certain  that  the  plea  is  not  technically  good;  but  it  has  of- 
ten been  determined  in  this  Court,  that  m  these  small  cases, 
if  the  material  facts  can  be  tried  under  the  pleadings,  they 
will  be  sustained.  A  formal  declaration  is  never  required, 
but  only  such  a  one  as  contains  a  substantial  statement  of 
the  cause  of  action,  for  which  reason  it  itf  more  usually 
termed  a  <<  statement"  than  a  <<  declaration.^'  A  plea  of 
a  similar  kind  is  all  that  should  be  required,  more  espe- 
cially as  the  issue  is  to  be  made  up  *under  the  direction  of 
the  Court  The  plea  in  this  case  was  calculated  to  admit 
every  inquiry  material  to  the  investigation. 

By  JUDGE  CRENSHAW.  Taking  for  granted  that 
the  plea  of  the  defendant  is  good,  it  becomes  mateifal  to 
inquire  whether  or  not  the  replication  is  a  denial  of,  or  suf- 
ficient answer  to  that  plea.  There  is  no  doubt  but  that  the 
replication  was  intended  as  an  answer  to  or  denial  of  the 
matter  of  the  plea,  and  therefore  propei^ly  concludes  to  the 
country;  and  to  my  mind  it  is  equally  clear  that  it  is  a 
substantial  answer  to  the  plea.  By  the  consent  of  parties 
to  plead  m  shorty  the  technicalities  of  form  were  dispensed 
with.  The  question  which  then  occurs,  is,  was  the  repli- 
cation in  substance  a  sufficient  answer  to  the  plea? 

5S 
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JANUARY  1830.     To  Say  that  the  note  was  given  for  an  usurious  conside- 

^-^^Y^^*^  ration,  is  substantially  the  same  as  to  assert  that  it  was  usu- 
^"f***  riously  agreed.  Though  the  consideration  is  a  part  only 
Blinter.       of  the  agreement,  yet  it  is  a  most  vital  part,  and  on  the 

^ sufficiency  of  which  depends  the  validity  of  the  agreement. 

If  the  consideration  was  usurious,  the  agreement  most  be 
equally  so.  The  gist  of  the  plea  and  point  presented,  is 
usury,  and  the  substantive  fact  asserted  by  the  replicalion 
is,  that  there  was  no  usury.     In  the  case  of  Waterman  r. 

'"m  *"'^*^'  Haskiuj  «  a  replication  to  a  plea  of  usury,  similar  to  the 
present  one  in  all  respects,  was  held  to  be  good,  and  li  was 
said  that  it  might  conclude  to  the  country.  In  that  case, 
reference  is  had  to  a  number  of  reputable  authorities,  all 
tending  to  establish  the  same  rule  of  pleading. 

If  the  decision  in  the  case  of  Wrtght  v.  Elliott^  con- 
tains any  thing  repugnant  to  these  principles  of  practice, 
I  am  unable  to  discover  it  In  that  case,  the  judgment 
was  reversed,  on  the  ground  that  the  Judge  charged  the 
jury  *»  that  the  ignorance  of  the  defendant  or  borrower, 
did  not  take  the  case  out  of  the  statute  of  usury.''  And 
that  if  the  difiference  between  the  amount  of  money  paid 
by  the  plaintiff  on  the  execution,  and  the  notes  given  by 
the  defendant,  was  greater  than  the  legal  rate  of  interest,  it 
was  usury."  It  was  decided  that  the  charge  was  too 
broad,  and  that  more  than  the  legal  rate  of  interest  might 
be  innocently  reserved  by  inadvertence  or  mistake,  and  if 
so,  it  would  not  be  usury.  But  surely  by  this  decision, 
it  could  not  have  been  intended  to  abolish  the  rules  of 
pleading,  or  to  establish  any  new  principle  in  relation  to 
usury?  Usury  is  well  defined  to  be  a  corrupt  agreement 
to  take  or  receive  more  than  the  legal  rate  of  interest 
This  is  the  settled  law  in  England  as  well  as  in  several  of 
the  States,  and  I  can  perceive  nothing  peculiar  in  our  sta- 
tute of  usury,  which  would  require  a  different  rule,  and 
warrant  us  in  departing  from  principles  so  well  eatabluhed 
by  numerous  precedents. 

The  corrupt  intention  to  evade  the  law,  and  to  reaenre 
ynore  than  the  legal  rate,  is  the  very  essence  of  usury,  and 
is  a  necessary  ingredient  to  render  a  contract  usurious.  I 
am  for  reversing  the  judgment,  and  remanding  the  ease. 

Judgment  affirroec}- 
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JANUARY  IBM 

B066S  V.  Bandy. 

A  judgment  on  a  tei.fa,  against  the  obligor  in  an  injunction  bond,  will  not 
Be  rerersed  for  error,  thovsh  the  bond,  by  statate,  when  forfeited,  had  of 
itself  the  force  and  effect  of  a  judgment. 

On  the  21st  of  October,  1825,  a  bond  was  executed  by 
L,  Leftwich  and  George  Boggs,  jr  payable  to  Richard 
Bandy,  in  the  penal  sum  of  81685  76,  conditioned,  that 
whereas,  Leftwich  had  obtained  an  injunction  to  restrain 
further  proceedings  by  Bandy,  on  a  judgment  at  law  which 
he  had  obtained  against  Leftwich,  m  Lauderdale  Circuit 
Court;  that  if  the  said  Leftwich  should  prosecute  the  said 
bill  of  injunction  to  effect,  or  in  case  of  failure,  then  if  he 
paid  the  judgment  or  decree  of  the  Court,  to  be  void,  else  of 
full  force,  &c.  On  this  bond,  on  the  18th  of  September, 
1827,  Bandy  issued  a  scire  facias  cgainst  Boges,  and  at 
October  term,  1827,  of  said  Court,  recovered  a  judgment  by 
nil  dicit  on  it  for  $S\2  88,  and  $134  86  damages  and 
costs. 

CoALTER,  of  counsel  for  Boggs,  assigned  for  error  in 
tins  Court,  among  other  matters  which  it  is  not  necessa- 
ry here  to  notice,  that  the  scire  facias  would  not  lie  on 
this  bond,  and  that  it  was  not  the  proper  remedy;  wherefore 
the  judgment  was  improper. 

W.  B.  Martin,  for  the  defendant  The  bond  was 
taken  in  pursuance  of  the  order  of  the  Chancellor,  attested 
by  the  clerk,  and  filed.  It  is  thereby  made  a  part  of  the 
record  in  the  Chancery  suit,  and  therefore  is  a  proper 
foundation  for  9i  scire  Jacias ,  If  this  ground  \8  not  suffi- 
cient, then  we  insist  that  by  the  acts  of  the  4th  and  12th  «  Acts  of  1836 
of  January  1826,a  a  judgment  is  authorized  against  a  se-  p.  13  4^79. 
security  in  an  injunction  bond,  at  the  time  the  judgment  rs 
rendered  against  the  complainant  in  equity;  such  judgment 
is  equal  to  a  verdict  against  the  security,  and  it  becomes  a 
debt  of  record.  Then,  inasmuch  as  no  judgment  was^then 
taken  against  the  security  in  this  case,  therefore  a  scire  fa* 
dasj  or  something  similar,  which  gave  notice  to  the  party, 
was  necessary,  and  nothing  more.  The  defendant  failed 
to  plead  or  demur  to  the  scire  facias^  and  the  judgment 
rendered  by  nil  dicit  is  as  conclusive  as  ii  rendered  on 
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JANUARY  1830.  verdict.     It  is  no  objection  to  say  that  the  scire  facicts 
"^^"^y""^^  should  not  lie  because  it  creates  costs,  and  that  the  judg- 
^^'        ment  should  have  been  taken  against  the  security  at  the 
Baody.       time  the  judgment  was  rendered  against  the  complainant  in 
■    equity.     The  same  reason  might  be  given  where  a  plaintiff 
delays  issuing  execution  on  a  judgment  until  after  a  year 
and  a  day,  and  it  becomes  necessary  to  revive  the  judg- 
ment; the  expense  of  revival  is  always  allowed;  the  rea- 
son is  that  the  debtor  could  and  should  have  satisfied  the 
demand.   It  is  also  an  acknowledged  principle,  that  Courts 
will  never  reverse  a  judgment,  for  the  purpose  of  turning 
a  party  round  to  another  action  to  produce  the  same  result 
The  scire  facias  was  an  action  which  did  produce  a  pro- 
^507.  ^'bu-  P^i*  resulti  and  therefore  the  judgment  should  not  be  dis- 
roirs,  936.      turbed.^ 

By  JUDGE  WHITE.  None  of  the  assignments  of 
error  in  this  case  are  sustained  by  the  record,  except  those 
which  Question  the  legality  of  proceeding  hy  scire  faciasj 
upon  a  forfeited  injunction  bond.  By  the  act  of  Assembly 
of  the  12th  January,  1826,  it  is  provided,  <<  that  all  and 
every  bond  or  bonds  executed  for  the  purpose  of  obtaining 
an  injunction  or  injunctions,  shall,  on  the  dissolution  of 
said  injunction  or  injunctions,  have  the  force  and  effect  of 
a  judgment;  and  it  shall  be  lawful  for  the  party  or  parties, 
whose  judgment  may  have  been  injoined,  to  take  out  exe- 
cution against  all  the  obligors,  in  the  bond  or  bonds,  for 
the  amountof  the  judgment  which  shall  have  been  injoin- 
ed, together  with  lawful  interest  thereon;  and  also  the 
costs  incurred  in  and  about  the  said  Chancery  proceed- 
ings.'' From  the  provisions  of  this  law,  it  is  manifest 
the  plaintiff  below  might  have  had  his  execution  without 
the  aid  of  a  sdre/acias.  But  the  issuance  of  the  writ,  by 
notifying  the  defendant,  operated  to  his  benefit,  and  cannot 
be  complained  of  by  him;  and  although  unnecessary,  we 
conceive  it  was  not  erroneous  to  proceed  in  that  manner. 

The  judgment  of  the  Court  below,  must  therefore  be 

*  affirmed. 

» 

By  JUDGE  COLLIER.  With  due  deference,  tiie 
opinion  of  the  Court,  in  my  apprehension,  is  not  sustaina- 
ble either  upon  principle  or  authority.  And  whether  we 
.consider  the  case  upon  the  assumption,  that  the  act  of  the 
12th  January,  1826,  does  not  influence  the  remedy  upon 
injunction  bonds  executed  previous  to  its  passage,  or  up- 
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on  the  hypothesis,  that  the  act  is  operative  upon  bonds  of  {aku^ttimj 
an  anterior  date,  the  legal    conclusion  must  be  the  same. 

It  is  doubted  in  some  of  the  old  books  of  authority,  whe* 
ther  a  scire  facias  lay  at  common  tew;  but  Lord  Goke 

says  the  doubt  arose  from  a  neglect  to  distinguish  between ^ 

personal  and  real  actions.  In  the  former,  it  was  given  by  a  Stlk.  258, 
the  statute  of  Westminster  2.  13  Edward  1,  statute  1,  Abridl'uoS! 
chapter  45.  In- the  latter,  as  well  as  mixed  actions,  it  was  3  Biac.  Crm. 
a  remedy  existing  at  common  law.«  ^,^  ^Law" 

On  recognizances  at  common  law,  no  scire  facicta  lay    Die  22,  and 
until  it  was  given  by  the  2d  Westminster.     Since  the  en-    JJ^^^^**^''* 
actment  of  that  statute,  a  9cire^cta«  may  be  defined  to  be 
a  judicial  writ  or  action,  founded  on  some  matter  of  record, 
as  judgments,  recognizances,  and  letters  patent.*    Now  ii  b^  Term.  R. 
is  obvious,  that  the  bond  in  question  is  not  a  matter  of  re-    46  ind  267. 
cord;  nor  can  it  with  propriety  be  distinguished  as  a  judi- 
cial act     It  was  not  taken  by  direction  of  any  statute,  but 
under  ihtjiat  of  the  Judge  awarding  the  injunction,  by 
the  clerk  of  the  Court,  in  me  performance  of  his  ministe- 
rial duties.     If  a  scire  facias  can  be  sustained  oo  this 
bond,  it  wouId.be  di£Scult  tp  conceive  of  one  taken  by  an 
officer  of  a  Court  of  record,  on  which  that  remedy  would 
not  be  proper.     In  my  opinion,  the  proper  remedy  on  all 
bonds  taken  by  ministerial  officers  of  Court,  independent 
of  general  or  special  legislation  controlling,  is  an  action  of 
debt,  or  other  appropriate  common  law  action. 

The  common  law  has  been  doubtless  repeatedly  supposed 
to  be  co-extensive  with  the  statute  of  Wesminster  2d;  and 
this  mistake  has  happened  from  a  neglect  of  many  of  the 
adjudged  cases,  to  refer  to  that  Statute.  But  if  the  statute 
itself  could  be  considered  as  expressive  of  the  common 
law,  for  the  reasons  stated,  it  is  apparent  to  my  mind  that 
the  bond  is  not  a  fit  subject  for  the  remedy  by  scire  facias. 
I  am  not  inclined  to  controvert  the  position  impliedly  as-  , 
flumed  in  the  opinion  of  the  Court,  that  the  act  of  the  1 2th 
January,  1826,  does  operate  retrospectively,  so  as  to  ex- 
tend its  influence  to  the  remedy  upon  the  bond.  This  con- 
struction furnishes  a  sufficient  reason  why  the  judgment 
should  not  be  sustained.  By  that  act,  the  bond  itself,  on 
a  dissolution  of  the  injunction,  is  declared  to  have  the  force 
and  effi^  of  a  judgment,  and  execution  may  thereupon  be 
issued  against  all  the  obligors.  Is  it  proposed  to  eflect 
more  by  the  scire  facias^  uian  to  obtain  a  judgment  upon 
the  bond?  Certainly  not  By  the  judgment  upontbe 
scire  facias^  the  obligee  in  the  bond  acquires  bo  power 
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lANUAarisM.  which  he  did  not  before  possess,  to  coerce  the  payment  of 
«his  judgment  at  law,  and  decree  upon  the  bill.  Surely  it 
is  no  answer  to  this  to  say,  that  the  proceeding  by  scire 
fadaa  cannot  prejudice,  but  will  rather  benefit  the  obli- 
gor. It  is  apprehended  it  would  not  be  insisted,  that  after 
a  judgment  obtained  against  the  maker  of  a  note,  another 
action  could  be  sustained  on  the  same  note;  though  it 
might  with  equal  force  be  urged  that  the  -defendant  would 
be  rather  benefitted  than  prejudiced  thereby,  as  he  might 
obtain  a  delay,  and  interpose  matters  of  deience,  which  the 
enforcement  of  the  judgment  would  not  allow.  To  my 
mind  it  is  a  sufficient  answer  to  this  argument,  that  by  the 
entertainment  of  the  scitt  facias^  the  defendant  is  unne- 
cessarily and  vexatiously  mulct  in  costs. 

In  every  point  of  view  in  which  I  can  conceive  of  the 
case,  I  am  ofopinion  that  the  judgment  should  be  reversed. 

Judgment  affirmed. 


Sewall  v.  Bates^  admVs. 

21408 

uS*^  1*  When  a  party  ha«  died  after  a  jadgment  in  the  Coort  below, tiie  clerk 

— ^  <  cannot,  on  the  production  oflettert  of  adminintration,  iitae  a  wn\  of  er- 

ror, and  thereby  make  the  aapposed  adminiitratort  defendants  thereto. 

2.  A  writ  of  error  that  issaed,  will  be  qoaihed  on  motion. 

3.  Semble,  that  in  sach  cases,  application  must  be  made  to  this  Conrt  for  a 
teirefuciat  to  the  representatives,  or  a  certiorari  to  bring  up  the  record, 
on  a  suggestion  of  the  death,  supported  by  sufficient  eridence. 

4.  The  citation,  when  the  sheriff  is  a  party  interestad,  must  be  directed  to, 
and  executed  by  the  coroner.  « 

5.  It  is  not  sufficient  to  affect  the  sheriff  with  legal  notice,  that  the  citation 
was  placed  in  his  hands  as  sheriff,  and  returned  by  him  as  to  a  co-defen- 
dant, **not  to  be  found/' 

In  a  suit  commenced  by  attachmeut,  in  Mobile  Circuit 
Court,  by  Rufus  Sewall  asainst  Daniel  Stow^  a  replevy 
bond  was  taken  by  James  P.  Bates,  then  Sheriff  of  Mobile 
county;  and  at  the  February  term,  1S2S,  of  the  Court, 
Sewall  filed  exceptions  to  the  bond,  and  moved  the  Court 
that  Bates,  the  Sheriff,  be  held,  and  stand  as  special  bail 
in  the  cause;  which  motion  was,  by  the  Court,  at  the 
April  term,  1828,  overruled.  On  the  15th  of  December, 
1828,  on  the  application  of  Sewall,  the  clerk  of  the  Mo- 
bile Circuit  Court  issued  a  writ  of  error  to  this  Court,  in 
which  it  js  recited  that,  <<  it  being  made  manifest,  from  the 
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copy  of  the  order  and  proceedings  of  the  County  Court  ot^^^i^J^* 
Mobile  county,  hereunto  attached,  that  the  said  James  P.  ^*s^^| 
Bates,  since  the  rendition  of  the  judgment  aforesaid,  has  t. 

departed  this  life,  and  that  Theophilus  L.  Toulmin,  and  Bttef»  •dm'rt 
Joseph  Bates,  jr.  are  his  administrators,"  &c.  and  upon 
such  recital,  he  proceeded  to  issue  the  writ  of  error  against 
said  Toulmin  and  Bates,  as  administrators,  and  thereby 
made  them  parties  defendants  in  error  in  the  cause, 
in  this  Court.  To  the  writ  of  error,  there  was  annexed  a 
certified  copy  of  an  order  from  the  minutes  of  Mobile 
County  Court,  shewing  that  letters  of  administration  ha^ 
been  granted  on  the  estate  of  James  P.  Bates,  as  above 
stated.  A  citation  was  issued  to  the  administrators,  Toul- 
min and  Bates,  directed  to  the  sheriff  of  Mobile  county, 
which  was  returned  as  follows:  <<J.  Bates,  the  within 
named  defendant,  not  found  in  my  county.  January  1, 
1829,  T.  L.  Toulmin,  sheriff  of  Mobile  county." 

A  motion  is  now  made  in  this  Court  by  the  appellees 
to  quash  the  writ  oi  error:  and  if  that  should  be  overrul- 
ed, then  to  dismiss  it,  because  the  citation  had  not  been 
served  on  the  defendants. 

Elliott,  for  the  appellees. 

GoBDON,  for  the  appellant. 

By  JUDGE  TAYLOR.  I  am  ignorant  of  any  case  in 
which  a  clerk  is  permitted  to  determine  upon  the  sufficient 
cy  of  evidence  offered  for  the  purpose  of  making  new  par- 
ties to  a  cause.  Even  where  the  death  of  a  party  is  sug- 
gested in  Court,  the  clerk  has  no  power  to  revive  the  ac- 
tion, either  in  favor  of,  or  against  representatives.  But  in 
this  case,  he  first  judicially  decides  that  the  defendant  is 
dead,  and  then  that  Toulmin  and  Bates,  junior,  are  his  re- 
presentatives, and  makes  them  defendants,  without  giving 
them  an  opportunity  of  contesting  either  of*  those  facts. 
The  uniform  course  in  a  court  of  justice,  is,  upon  the  sug- 
gestion of  the  death  of  the  defendant,  to  issue  a  sdre  facias 
against  such  persons  as  from  the  production  of  satisCactory 
testimony,  it  appears,  on  this  ex  parte  examination,  are 
the  representatives  of  the  deceased,  requiring  them  to  shew 
cause  at  the  next  term  of  the  Court,  why  the  suit  should 
not  be  revived  against  them. 

In  what  way  the  representatives  in  a  case  situated  like 
the  present  one^  are  to  be  made  parties^  I  have  not  had  an 
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jANUAHYiaaa  opportunity  of  examining  into  authorities  to  enable  me  to 

^^^^^'^^^^  determine,  nor  have  authorities  been  cited  by  counsel; 

^^         but  I  am  inclined  to  the  opinion,  that  application  should, 

^ Bates*  adffi'n  in  the  first  instance,  be  made  to  this  Court;  either  upon 

"    the  suggestion  of  the  death  of  the  defendant  below,  and 

exhibition  of  a  copy  of  the  letters  testamentary  or  of  ad* 

ministration,  and  a  copy  of  the  record  in  the  cause,  to 

move  for  a  mreya^'oj  against  the  representatives,  to  shew 

cause  why  they  should  not  be  made  defendants,  and  a  writ 

'of  error  awarded  from  this  Court  to  the  Court  below;  or  by 

a  motion  founded  on  the  production  of  such  evidence,  for 

a  certiorari  to  bring  the  proceedings  of  the  Court  below 

into  this.  Court. 

^  am  also  of  the  opinion,  that  the  service  of  the  citation 
IS  insufficient  It  cannot  be  considered  as  the  acknowl- 
edgment of  service  by  Toulmin,  for  it  does  not  even  ap- 
pear that  he  is  the  man  against  whom  the  citation  issued; 
and  if  that  is  admitted,  he  has  only  acted  officially  in  all 
that  he  has  done.  A  citation  may  justly  be  considered  as 
process,  and  when  process  issues  against  a  sheriff,  it  should 
be  directed  to  the  coroner;  when  this  is  not  the  case,  but  it 
is  directed  to  the  sheriff,  against  whom  it  is  issued,  some- 
thing must  be  done  equivalent  to  a  waiver  of  all  benefit 
from  the  irregularity,  before  the  Court  will  consider  the 
party  as  consentins  to  be  affected  by  such  processL  No 
such  inference  can  he  made  from  the  circumstances  of  this 
case. 

The  Court  unanimously  agree  that  the  writ  of  error 
should  be  quashed. 


MuSGROVE  V.  HCTDSON. 

4 

On  a  qvestion,  wlieUier  or  not  a  letter  oontains  an  acceptance  of  an  ordftr, 
the  Coort  vtU  look  to  tke  whole  letter,  and  although  it  contains  the 
word^  "I  ahall  accept,"  if  from  tiie  whole,  it  appear  no  acceptance  WM 
intended,  tt  win  be  construed  as  a  refusal* 

This  action  was  originally  brought  before  a  justice, of 
the  peace  of  Walker  county,  by  E.  Hudson,  against  E.  fe. 
Musgrove,  to  recover  fifteen  dollars,  the  amount  of  an  or- 
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der  draim  be  one  Glasflcock,  m  favor  of  Hudson,  on  Mu^  jaicuart  tt3o. 
grove.     The  cause  was  brought  by  appeal  into  the  County  ^*ii^^'"^-^ 
Court     At  the  trial,  Hudson,  the  plaintiff,  to  prove  an  ac-'    MntgroTe 
ceptance  of  the  order  offered  in  evidence,  a  letter,  written      HvdMNu- 
by  Musgrove  to  him,  as  follows:    "Mr  Elijah  Hudson,  -r 

by  these  presents  you  will  be  informed,  I  do  not  know 
what  is  the  amount  of  the  order  that  you  have  from  Glas- 
cock, whether  it  is  for  so  much  money,  or  for  so  many 
bead  of  cattle;  but  be  it  for  what  it  may,  I  shall  accept  m 
your  hands,  as  I  have  an  authorized  agent  in  Blount  coun*^ 
ty,  near  to  Glasscock,  and  I  have  had  ever  since  last 
spring,  to  settle  with  Glasscock  on  fadr  terms.  The  cattle 
are  here  in  possession,  will  stay  here  until  Glasscock  com- 
plies with  his  contract,  unless  they  are  stolen,"  &c.  The 
defendant  offered  to  prove  by  his  own  evidence  on  oath,  that 
there  was  a  mistake  in  the  letter,  the  letter  not  being  uq^er 
seal,  and  the  amount  in  controversy  under  twenty  dol- 
lars. The  Court  rejected  this  explanatory  evidence,  as 
inadmissible,  and  gavejudgment  for  the  plaintiff,  to  whicb 
the  defendant  excepted,  and  sued  his  writ  of  error  to  this 
Court. 

P.  N.  Wilson,  for  the  plaintiff  in  error.     Although  the  ^  jq  j^^^  ^ 
words,  «I  shall  accept,"  are  found  in  the  letter,  yet  its    412.  ii  John;, 
whole  tenor  shews  he   did    not  thereby  intend  to  ap-   ^'  ^  ''****"' 
cept  it;  the  intent  must  govern  in  the  construction,. and  6  2StaiUe 
here  the  intention  to  accept  is  repelled.     It  does  not  ap-    f.'^jf 'Jurkil* 
pear  that  the  defendant  was  indebted  to  the  drawer,  there-    S66,ioi>9.io-^ 
fore  if  a  promise  at  all,  it  is  without  consideration  and    pJ,^i|J**^£ 
void.  <>    If  this    position   is  not  tenable,   then  we  say    rr.NoteB.' 
that  the  letter  was  ambiguous,  and  that  parol  evidence    ^%^r^^ 
should  have  been  received  to  explain  it     And  on  the    ii5SNote/ 
ground  of  mistake^  parol  evidence  was  proper,  even  to  ^^j"  173^?1» 
contradict  it     This  being  an  appeal  and  for  a  sum  under    vk,  i  DaJias 
twenty  dollars,  the  Court  has  all  the  powers  of  equity,  and    J2?*  i  J^"" 

.,      ',    ^  .         ».  •     *  •  A   1         11  4         ^^'  ^  Term 

consequently, that  to  relieve  against  a  mistake,  liy  our  sta-  371. 2  Vem. 

tute,  the  party  himself  was  a  competent  witness,  and  in  S^^rv***^ 

several  points  of  view,  the  evidence  which  was  oner^  by.  87.7  MmTJ. 

the  defendant  below,  was  admissible.  *  ^•. 

Ellis,  contra.     The  question  of  the  competency  of  the  2  ib.m  ' 

party  as  a  witness,  does  not  arise  here:  the  objection  was>  imTj^h*' 

not  as  to  his  competency,  but  as  to  tne  admissibility  of  cas.  145.  °* 

what  he  offered   to  testify;  he  was  rejeoted  1}ecause  he  oi?*"?,*?*^^* 

offered  to  contradict  by  parol,  written  evidence;  and  that  sjoim.es. 

too,  made  by  himself,  and  in  his  own  cauKC.     It  would  be  |''J'^^-^>'»- 

dangerous  in  the  extreme,  however,  tinder  any  circumstan-  513  le  i^a, 

59 
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JANUARY  18M.  ceS)  to  permit  a  partj  when  cfaarped  on  hw  own  act,  t# 
^^-^"V""^^  contradict  the  writing  by  swearing  what  hia  intention  was, 
Mntgrove     j^  ^q  ^y^  although  I  inform^  you  I  did  accept^  yet  my 
Hodiaft^     intention  was  otherwi^.     The  rule  of  evidence  cannot  be 
_  denied,  that  parol  proof  cannot  be  received  to  contra- 

dict, vary,  or  add  to  an  inatrument  in  writing,  but  only  to 
4f  iiJohii.301.  explain  add  eloeidate  it,  and  ^en  only  in  ease  of  a  latent 
ETOOoef  *  ambiguity.  <>  Then  is  there  aueh  a  latent  ambiguity  as 
iCar.LawR.  authorizes  explanation?  ^the  emphatic  words  are  used, 
3^'  Pbtftt^*  ^^^  ^^^'  accept  in  your  hands^^'  and  these  leave  no  doubt 
Et.  Ch.  i(K  The  latter  pott  of  the  letter- is  too  ambiguous  and  oacer- 
H  iiMs.ft.     ^u^  xo  destoy  the  force  of  language  so  positive. 

By  JUDGE  CQLLIEIt  We  are  of  opinion  that  a 
just  interpretation  of  the  letter,  is  a  refusal  bv  the  plaiotif 
in  error,  to  accept  the  order  of  Glasscock.  On  the  point, 
wliether  the  mistake  in  the  letter  can  be  corrected  by  oral 
proof,  as  it  is  unnecessary  to  consider  it,  we  forb^  all 
expression  of  opinion. 

Judgment  reversed. 


Moors  et  al.  v.  Cr apm ak,  Judge  of  the  County  Court. 

li  By  SiMake,  is  the  eenOitioii  of  ui  admiiiifCratioa  bond,  it  wm  writtai, 
Uial  K  M.  R.  (who  wm  Uw  imcfMttd,)  iliMld  w«U  mxI  traty  pwftn  tte 
dotief  of  admiiiistrator,  du!.  the  mistake  being  appArent  on  the  face  of 
the  ifiitnuneDt,  it  wat  held  that  thie  did  not  Titiae,  mod  that  the  hood 
Bii|ht  be  dadB'od  oa  wlUi  proper  aTermeote. 

S.  Afief  •etBement,  and  a  decree  by  the  County  Cowt,  reoniriM  an  ad- 
liunutratortopiy  OTerae«ttetfriain,adifltribateemaTbriitfaBi     ' 
the  b<»d,  and  aseign  the  noii-naylseat  at  m  breach  oftke 

3.  And^tmere  the  tetUement  is  anal,  no  refonding  bottd  b 


This  was  an  action  of  debt,  instituted  in  the  Circuit 
Court  of  Madison,  in  the  name  of  Samuel  Chapman,  Judge 
of  the  County  Court,  for  the  use  of  Charles  W.  Mixen  and 
wife,  heirs  at  law  and  legatees  of  Miles  Ray  ner,  deceased, 
asainst  Lewis  Moore  and  Fleming  Jordan,  as  obligors  in  an 
administration  bond,  made  in  IS22.  By  the  penalty  of  the 
bond,  Moore,  Jordan,  and  one  M'Broom,  oound  them- 
selves to  S.  Chapman,  Judge,  &c.  in  the  penal  sum  of  twenty 
thousand  dollars,  &c.  The  condition  was  as  foUoirs: 
<^Now  the  contlition  of  the  above  obligation  is  such,  that 
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whereas  the  above  bound  Lewis  Moore  has  been  duly  ap-  iamuaiiy  ism.. 
pointed  administrator  with  the  will  annexed,  of  the  estate 
of  Miles  Rayner,  deceased*  Now  if  tj)e  said  Miles  Ray- 
ner  shall  well  and  truly  perform  all  the  duties  which  axe, 
or  may  be  by  law  requhred  of  him  as  administrator  wkh 
the  will  annexed,  then  the  above  obligatufn  to  be  void, 
else  to  remain  in  full  force  and  virtue/'  kt.  In  the  decla- 
ration it  is  averred,  after  reciting  the  bond^  that  ^'whereas 
Moore  had  been  duly  appointed  administratcMr  with  the 
will  annexed,  «f  the  estate  of  Miles  JUy ner,  deceased,  the 
defendants  undertook,  that  said  'Lewis  Moore,'  (but  by 
misti&e,  written  in  the  said  condition,  <MiIes  RayneH) 
should  well  and  truly  perform  all  iht  duties  of  administra- 
tor," &c.  It  is  afterwards  alleged  as  a  breach  of  the  con- 
dttioa  of  the  bond,  that  <<oq  the  )37th  of  August,  1S27,  said 
Moore,  having  in  said  County  Court  of  Madison,  made 
aettlementof  his  administration  of  the  estate  of  said  Say- 
ner,  there  was  found  to  be  in  hts  hands  as  administrator,, 
to  be  distributed  among  tiie  heirs  aad  distributees  of  Miles 
Kayner,  the  deoeased,  05,361  16;  and  that  on  the  l&th  of 
October,  1637,  said  LewM  Moore  having  been  previously 
eited  to  appear  and  make  distribution,  at  was  by  the  Coun- 
ty Court  ordered  and  ^keereed,  that  he  pay  to  said  Mijcen, 
in  right  of  his  wife,  the  sun  of  82^690  50;  being  their 
share  as  l^alees  of  said  Miles  Rayner,''  which  aum  he 
had  £uled  to  pay,  iic.  The  defendants  craved  oyer  of  the 
bond  and  condition,  and  demurred.  The  demurrer  wa^ 
by  the  Circuit  Court,  at  May  terflo,  ISjSS,  overruled, 
an  inquiry  of  dapiaflpes  was  had,  and  the  iiiry  assessed  them 
ftt  82,615  14,  for  which  the  plainttff  had  judirmeciU   . 

HuTCinsoir  II  Cbaiohiea]),  on  behalf  of  Moore  and 
Jordan,  the  appdlants,  assigned  for  error:  I.  l%ajt  thie 
plaintiff,  Mixen,  baring  aeiaoted  the  orphan's  Court, 
eould  not  apply  to  any  other  Court,  until  he  had  exhausted 
^U  the  powers  ot  that  Court  -unsoccessCnlly.  2.  That  the 
fnistake  in  the  bond  could  not  be  reetified  at  law,  nor  els^ 
where;  the  form  being  prescribed  by  statute.  3.  That  the 
securities  eannot  be  made  liable  by  construction,  or  by 
proofs  of  mistake  ia  the  bond;  that  the  oondition  is  for 
their  benefit 

Baani>on,  for  the  defondanit  in  error* 

By  JUDGE  CKENSH  AtV.  It  is  iasiated  that  the  de- 
murrer ab9uld  have  h^m  sustaii^edi  that  00  «ctioa  tm  te 
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jAKVAHTi«3d.  maintained  on  the  bond;  and  that  the  inquiry  and  asscs^ 
ment  of  damages  were  erroneous.  In  argument  it  was 
contended  that  this  bond  is  not  actionable,  because  the 
condition  is  absurd  and  unmeaning,  in  requiring  Miles 
Rayner,  the  testator,  to  perform  the  duties  of  administrator 
on  his  own  estate,  and  that  the  defect  cannot  be  supplied 
by  any  averment  or  proo(  aliunde. 

Without  resorting  to  extrinsic  circumstances,  we  are  of 
opinion,  that  there  is  an  obvious  mistake  apparent  on  the 
face  of  the  instrument,  but  which  cannot  vitiate  or  render 
it  ineffectual;  that  the  name  of  I^wis  Moore,  the  admin- 
istrator, was  clearly  intended  to  be  inserted,  instead  of 
Miles  Ray n^r,  deceased;  that  by  a  reference  to  the  imme- 
diately preceding  part  of  the  condition,  in  which  it  is  reci« 
ted,  that  Lewis  Moore  had  been  appointed  administrator 
of  Miles  Sayner,  deceased,  and  by  recurring  to  the  fact 
that  Lewis  Moore  is  bound  by  name  in  the  penal  part,  and 
executed  the  bond,  it  is  manifest  beyond  a  doub^  that  he 
is  the  person  on  whom  thedutiesof  adminisrtration  devolved, 
and  who  is  required  to  perform  the  condition  of  the  bond. 
And  though  the  form  of  the  bond  beprescribed  by  statute, 
yet  it  is  sufficient  for  the  ends  of  substantial  justice,  if  the 
material  requisitions  of  the  statute  have  been  pursued,  and 
the  intention  of  the  parties  can  be  collected  from  the  whole 
of  the  .instrument  taken  together.  We  believe  it  to  be  the 
duty  of  Courts  of  Justice,  to  give  a  consistent  and  sensible 
construction  to  all  instruments  of  writing,  ut  res  magis 
valeat  quant  pereatj  and  that  we  violate  no  rule  of  law 
in  saying  that  this  objection  <»ughtnot  to  prevail. 

It  was  also  insisted,  that  the  plaintiff  had  no  right  to  resort 
4o  an  action  on  the  administration  bond,  before  he  had  ex- 
hausted all  the  powers  of  the  County  Court,  where  he  first 
Bought  his  remedy,  and  before  he  had  given  to  the  admin- 
istrator, a  refunding  bond.  As  to  this  position  we  are  not 
prepai*ed  to  say,  nor  is  it  necessary  to  decide  the  question 
before  usy  that  the  County  Court  had  authority  to  enforee 
its  decree  for  distribution,  by  process  of  attachment,  exe- 
cution, or  any  other  mode  pointed  out  by  law.  But 
whether  the  County  Court  bad  pr  had  not  this  authority, 
we  think  it  clear,  that  a  distributee  could  sue  on  the  admin- 
istration hood,  after  distribution  had  been  decreed  by  the 
County  Court,  where,  by  law,  the  administrator  was  ac- 
countable, and  where  he  was  required  to  settle  his  admin- 
istration; and  that  if  the  administrator  does  not  comply 
with  the  decree  for  distribution,  it  would  be  a  violation  qT" 
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Moore  et  al< 

T. 

Chapman. 


)i]s  duty,  and  a  breach  of  the  coDdition  of  his  bond;  tind  iahuartuw. 
render  him  liable  to  an  action  in  behalf  of  the  distributee.  ' 

As  to  the  second  branch  of  the  proposition,  we  infer 
from  the  record,  that  the  administrator  had  made,  with  the 
County  Court,  a  final  settlement;  in  which  case  the  statute 
does  not  require  a  refunding  bond  of  the  distributee.  In 
conclusion,  we  are  further  of  the  opinion,  that  there  was 
no  error  in  the  inquiry  and  verdict  for  damages.  Indeed, 
on  the  defendant's  declining  to  plead  over,  there  was  no 
other  legal  course  for  the  plainti£r  to  pursue,  but  to  submit 
the  case  to  the  jury  on  an  inquiry  of  damages  for  the  breach 
of  the  condition  of  the  bond;  and  in  which  they  were  to  be 
governed  by  the  amount  of  the  decree,  with  interest  from 
the  time  it  should  have  been  paid.  The  Court  are  anani* 
mous  in  affirming  the  judgment 


2s  460 
[110    531 

Reid  v.  Oobdon. 

1.  lo  ao  action  of  trespais  for  an  aaiaalt  and  battery,  if  the  Terdiet  is  for  |& 

damages  only,  fall  costs  cannot  be  given  onless  the  Judge  certifies. 
X  It  does  not  vary  the  case,  though  the  jury  find  costs  for  the  plaintiff. 

In  an  action  of  trespass  for  an  assault  and  battery,  G. 
Gordon  recovered  against  Thomas  Reid,  in  Tuscaloosa 
Circuit  Court,  a  judgment  for  $5  damages  and  full  costs  of 
suit  The  suit  was  commenced  in  September^  1825,  and 
determined  at  March  term,  1827.  The  verdict  is  in 
these  words:  ^*  we  find  the  defendant  guilty,  and  assess 
the  plaintiffs  damages  by  occasion  thereof  to  five  dollars, 
besides  his  costs.  There  was  no  certificate  by  the 
presiding  Judge,  for  full  costs. 

The  error  assigned  by  Reid,  is,  that  the  Court  erred  in 
rendering  judgment  for  full  costs. 

Shortridge  &  Ellis,  for  the  plaintiff  in  error,  sub- 
mitted the  cause. 

Barton  &  Stewart,  contra. 

m 

By  JUDGE  COLLIER.     By  the  act  to  prevent  frivo- 
lous and  vexatious  law  suits,«  it  is  enacted,  "That  in  all  aLawioTAla. 
suits  which  may  hereafter  be  brought  in  this  State  to  reco-    Page  481 
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jAiruAii  v^iiM^  ftT  damages  for  slander,  or  ta'CBpaas,  or  aasault  and  battery, 
the  plaintiff  shall  not  recover  more  coats  than  damages,  if 
the  damages  do  not  exceed  five  dollars,  unless  the  Judge 
before  whom  the  suit  was  tried,  shall  certify  that  more 
damages  ought  to  have  been  awarded  by  the  jury."  By 
A  reference  to  the  reeond,  the  action  appears  to  have  been 
commenced  several  years  after  the  passage  of  this  act,  and 
is  therefore  subject  io  its  operation.  The  finding  of  costs 
by  the  jury  cannot  vary  tiie  case:  the  costs  are  a  matter 
over  which  they  had  no  conlrol.  It  was  only  their  duty 
to  inquins  of  the  guilt  of  the  plaintiff  in  error,  and  if  satis- 
tified  that  he  was  guilty,  assess  such  ^lamages  as  tlieir  judg- 
ment might  persuade  them  was  pi<»per;  and  if  the  Judge 
had  thought  the  damagesassessed  were  inadequate  to  com- 
pensate the  injury,  he  should  have  certified. 

The  judgment  is  therefore  reversed,  and  such  judgment 
rendered  here,  as  should  have  been  rendered  below.* 


Tsoicpsoflr  V.  MiLLSfi. 

1.  W1i«re  tfa«  Court  lias  made  aa  arder,  reqairing  a  Bircwdent  to  give 
•eenrity  for  costs,  such  order  pre-sapposet  the  neoessary  proof  to  have 
beeo  oiade  to  eotltie  the  party  to  raeb  aeciirity. 

2.  Bot  where  the  reeord  shews  only  that  themotUm  was  made  to  the  Court, 


and  Che  Coai4  afterwards  eaCerfMl  Uie  order  mtmf  pr»  tame^  ob  mioI  ovi- 


denee,  thattha  Court  had pceriaNisly made  amdk  erder,  Hvaa  held  to  be 

error. 
3.  AnofderorjadgmentfiifiMrpratHiitf  maet^ppadicailad/OBmatter  of  re- 

coed,  or  eome  memorandamefthe  CovrL 
it  Security  for  costs  may  he  reqaised  as  well  in  appeals  from  jnatiees  as  ia 

other  casee. 

Teis  was  an  action  commenced  before  a  justice  of  the 
peace  of  Lauderdale  county,  by  Thompson  against  Miller, 
m  which  the  plaintifi*  recovei^ed  judgment  Miller  ap- 
pealed to  the  County  Court  At  the  June  term,  162£^ 
this  entry  appears:  <^  continued,  and  motion  to  rule  plain- 
tiflf  to  security  fcH*  costs."  At  December  term,  IS2^  the 
defendant  moved  the  Court  to  dismiss  the  suit,  at  the 
costs  of  the  plaintifi*,  because  he  was  a  non-resident,  and 
no  security  for  costs  had  been  given.  This  being  resist- 
ed, the  plaintifi*  proved  by  oral  evidence,  that,  at  the  pre- 


'Sao  ^eaue^f  IIcP«hc0  t.  fivaaa»l  SAawart's  Aeport^  SB^ 
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vioud  term  of  the  Couttp  a  motioa  bad  been  made,  antl  jmfVMBfw\9$^ 
thereupon  that  the  Court  had  ordered  that  the  plaintiff  ^•^^v'"'^^ 
give  security  for  the  costs  by  the  next  term,  or  that  the    Tho«|w«i 
suit  riiould  be  dismissed;  but  that  the  order  had  not  been       BitUer. 
entered  of  record.     The  Court  caused  the  rule  for  security  ■< 

to  be  entered  nunc  pro  tunc  on  the  minutes,  and  theSft 
dismissed  the  cause  accordingly.  To  all  which  Thomp* 
son  excepted,  and  asugued  the  proceedings  of  the  Court  as 
above  for  error. 

W.  B.  Mahtin  and  P.  MartiIi>  for  the  plaintiff  in 
error. 

CoALTSB,  for  the  defendant. 

By  JUDGE  SAFFOLD.     It  appears  by  the  record  as 
entered  at  the  first  term,  only  that  the  motion  was  made; 
no  disposition  ol  it  appears.     It  does  not  appear  that  the 
Court  required  the  security,  that  proof  of  the  non-resi- 
dence was  made,  or  that  the  plaintiff  or  his  attorney  was 
in  Court,  or  had  any  notice  of  the  requisition;  but  an  or- 
der for  the  dismissal  was  entered  nunc  pro  tuncj  on  oral 
proof.   The  statute  provides^  that  all  suits  commenced  by  a  Laws  ofAlai 
non-residents,  at  any  time  during  such  non-residence,  shall    ^^* 
be  dismissed,  nnless  security  be  given  to  the  clerk  within 
sixty  days  after  notice  shall  have  been  given  to  the  plaintiff  ^  Laws  of  Alt. 
or  his  attorney,  &c.     A  subsequent  statute  ^  extends  the    456. 
same  rifi;ht  to  cases,  in  which  the  plaintiff  shall  remove  out 
of  the  State  pending  the  suit     And  another  act «  pro-  «^^«o*'Ala. 
vides,  that  in  case  of  non-resident  plaintiffs,  the  attorney 
who  has  directed  the  process  to  issue,  may,  at  any  time, 
pending  the  suit,  be  ruled  to  give  security  for  the  costs,  on 
motion  to  the  Court;  and  if -#6  fail,  that  the  suit  shall  be 
dismissed,  and  an  execution  may  issue  against  the  attor- 
ney for  the  costs. 

This  requisition  for  security  is  understood  to  have  been 
made  under  the  authority  of  the  first  act  referred  to;  and 
though  the  law  did  not  require  that  it  should  be  by  mo^ 
tion  to  the  Court,  but  by  notice  to  the  plaintiff  or  his  at- 
torney;  yet  as  a  motion  in  Court,  in  the  presence  of  the 
party  or  his  attorney,  is  equal  to  any  other  notice,  and 
the  Court  can,  at  the  same  time,  determine  the  fact  of  non- 
residence;  and  as  an  order  requiring  the  securi^^  would 
pre-suppose  the  proofs  made,  there  can  be  no  objection  to 
that  mode  of  proceeding.  But  a  mere  motion  on  the 
minutes  requiring  the  security,  can  avail  nothing.     The 
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jANUARTiuo.  decision  of  this  Court  in  the  case  of  J,  fy  J,  Read  v.  Car^ 
^^^">r^^^  Sony  «  was  doubtless  correct;  that  notwithstanding  an  or- 
Thompion     ^j^j,  jj^^j  Jj^^q  made  at  a  previous  term  requiring  the  plain- 
Mdier.        tiff  to  give  security  for  costs  by  the  next  term,  or  the  suit 
.    would  be  dismissed,  there  was  no  error  in  the  failure  of 
the  Court  to  enter  the  dismissal;  for  there  it  did  not  ap- 
toMioorViAla.  pgaj.  fQj.  what  cause  the  security  was  required,  nor  that  any 
subsequent  application  was  made  for  the  dismissal.     So 
much  of  the  reasoning  employed  on  that  occasion,  as  al- 
ludes to  the  necessity  of  proof  of  the  residence  of  the  de- 
fendant within  the  State,  was  immaterial  to  the  result;  and 
unless  used  with  exclusive  reference  to  motions  against 
the  plaintiff's  attorney,  is  unsustained  by  the  law. 

In  this  case  we  have  no  hesitation  in  saying  the  order  of 
the  Court  below,  rendered  nunc  pro  tunc,  on  oral  testimo- 
ny, was  erroneous.  Such  orders  or  judgments  are  only  au- 
thorized when  predicated  on  matter  of  record,  or  some  entry 
or  memorandum  made  by  or  under  the  authority  of  the  Court 
Nor  would  the  dismissal  have  been  warranted  unless  it  was 
satisfactorily  shewn  to  the  Court  that  the  plaintiff  was  a 
non-resident,  and  that  he  or  his  attorney  had  received  at 
least  sixty  day's  notice  that  security  for  costs  was  required; 
that  this  suit  was  in  the  nature  of  an  appeal  from  the  judg- 
ment of  a  justice,  was  immaterial.  The  defendant  had 
the  same  right  to  require  security  for  costs  tfs  in  any  other 
«uit  pending  in  the  Circuit  or  County  Courts;  but  in  either 
case  he  must  pursue  the  directions  of  the  Statute.  The 
Court  are  unanimous  in  reversing  the  judgment,  and  re« 
maoding  the  cause. 


jVlArRV  V.  Olive. 

184  ^9  ^*  'l*l>^<>f^  ^n  a  common  count  in  atrampsit,  it  it  not  necoMary  to  state  the 

'^  particular  goods  sold,  work  done,  &,c\  yet  the  consideration  of  the  in- 

debtedness must  sufficiently  appear  to  shew  it  to  be  a  simple  contract 
debt,  and  not  matter  of  record  or  specialtT. 
8.  Any  general  words  by  which  this  would  appear,  are  snflieient. 

■ 

In  Franklin  Circuit  Court,  J.  W.  Maury  brought  an 
action  6t  assumpsit  against  Ira  Olive.  The  declaration 
contained  two  counts.  The  first  count  alleged  that,  on^ 
&c.  at,  &c.  ^<  the  said  defendant  was  justly  indebted  to  the 
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said  plaintiff  ia  the  sum  of  one  hundred  dollars,  and  being  J^^^i^J^ii?^ 
so  indebted,  he  the  said  defendant,  on  the  day  and  year 
last  aforesaid,  undertook  and  promised,  &c. "  The  second 
count  averred,  that  ^<  afterwards,  to  wit:  on  the  day  and 
year  last  above  mentioned,  and  in  the  eounty  aforesaid, 
the  said  defendant  became  indebted*  to  the  said  plaintiff  in 
the  further  sum  of  one  hundred  dollars,  which  he,  the 
said  defendant,  then  and  there  undertook  and  promised 
to  pay  the  plaintiff,  and  for  the  payment  of  which  he  as- 
signed to  the  plaintiff  a  receipt  executed  to  one  William 
Bruton,  by  a  certain  Peter  Martin,  for  the  collection  of  a 
note  upon  one  John  McAfee,  for  the  sum  of  one  hundred! 
dollars;  and  the  said  plaintiff  aVers  that  the  said  Peter' 
Martin  has  not  as  yet  collected  the  said  amount  of  ono 
hundred  dollars  from  the  said  John  McAfee,  but  the 
same  to  collect  he  cannot,  whereby,  and  by  force  of  the 
assignment  so  made  as  aforesaid,  the  said  defendant  be- 
came indebted  to  the  said  plaintiff  in  the  sum  of  one  hun- 
dred dollars,  and  then  and  there  undertook  and  promised, 
&c. "  To  the  declaration  there  was  a  general  demurrer  by 
the  defendant,  and  by  the  Court,  at  April  term,  1827,  the 
demurrer  was  sustained,  and  judgment  rendered  for  the 
defendant  This  is  assigned  for  error  by  Maury,  the 
plaintiff. 

Petebs  and  McCLtJNG,  for  the  platntiffin^rror. 

W.  B.  Martin,  contra,  cited  1  Chitty's  Pleading,  334- 
a-6-7.     13  East,  105,  116.     Hardin's  Reports,  225. 

•  By  JUDGE  PERRY.  The  qifestidn  prfesented  for  the 
consideration  of  this  Court,  is,  does  the  declaration  shew  a 
good  cause  of  action?  We  are  of  opinion  it  does  not,  be* 
cause  the  plaintiff  has  not  shewn  in  what  respect  the  defen- 
dant is  indebted,  and  although  it  would  not  be  necessary 
in  a  declaration  to  state  the  particular  work  done,  or  goods 
sold;  yet  it  should  appear  that  it  was  not  a  debt  of  record, 
or  specialty,  but  only  a  simple  contract,  an!  any  general 
words  by  which  that  would  appear,  would  be  sufficient 
The  plaintiff,  therefore,  not  having  stated  in  his  declara- 
tion, the  consideration  out  of  which  the  indebtedness  of 
the  defendant  grew,  the  demurrer  was  properly  sus-  ^  j  ^^^^  j^^ 
tained^  337. 

Judgment  affirmed. 

60 
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»3  3SW  Lecatt  V.  Stewart. 

1.  Id  aa  action,  for  a  *.' forc!U>l9  4^Uii|erJ*  it.is  liotiiec^Mary  to  allege  in 
the  complaint  that  the  defenaant  *' entered"  the  premiftea. 

2.  In  such  action,  to  charge  that  the  plaintiff  has  a'''fre«holdmfee  tim* 
.   pie,"  U  a9ufflcipntstateniQnt,ofhi9."ef<<i/i?«"  in  th^  premises.  . 

a.  The  record  need  oi^Ty  shew  snch  ^videneea's  is  oiTcred  and  rejected, 
and  such  as  is  objected  to,  hut  admitted.  Tnerefote,  all  the  eYidenec 
offered  Ib  not jyrssnpsed  to  appear.   (    •   .-     ,   , 

4.  This  Court  will  notrevbe  toe  decision  or  an  inferior  Cohrt  ob  an  appK- 
cation  for  a  new  trial.  ^ 

5.  To  establish  potsessiopt  tti^  phontiff  niay  prore  a  tenancy  under  biar 
and  possession  by  his  tenant. . 

6:  (n  such  actions^  titl«  eannot  be  inreatigtited,  akid  need'nof  be  proTad. 
^  The  question  is  aa  to  possession  only. 

Charles  A.  S[tewart,  on.tKe  l'4'th  Novemlier,  1827, 
hiade  a  complaiot  in  writing  before  a  justice  of  the  peace 
bf  Mobile  county,  againdl  Littleton  Lecatjt,  for  a  forcible 
detainer,  'the  complainant  alleged,  '^that  he  was  pos- 
sessed of  a  certain  house  and  lot^  and  out  house  in  the  city 
of  Mobile,  &c.  (descubing  it,)  and  lijeineab  possessed,  that 
Lecatt,  on  the  13th  November,  18*27,  with  force  and  arm% 
and  with  strong  hand,  did^  then  and  there  forcibly  detain 
the  premises,  and  doth  still  forcibly  detain  the  same.^ 
And  further,  ^«  that  th«  complainant  hath  an  estate  of  free- 
hold in  fee  simple  in  the  premises,"  &c.  On  this  con^ 
plaint,  the  justice  issued  his  warrant  and  venire,  and  the 
cause  was  tried  on  the  p^ea  of  not  guilty,  and  a  verdict 
,  was  found  for  the  plaintin,  and  judgment  Uiereupon  given. 

A  motion  was  made  by  <he  defendant  for  a  new  trial,  but 
was  overruled.  He  afterwards  obtained  a  certiorari,  and 
removed  the  record  into  the  Circuit  Court,  where  the 
judgment  of  the  justice  waf  a^rmed;  and  from  the  judg. 
meiit  of  the  Circuit  Court,  he  brought  the  ^ase  by  appeal 
to  this  Court,  and  here  assigned  errors.  Several  points 
were  ruled  on  the  trial  by  the  magistrate,  and  various  er- 
l^rs  were  assigned,  which  need  not  be  here  stated,  as 
tiiey  are  recited  in  the  opinion  delivered. 

Salle,  for  the  appellant,  cited  3  Burrows,  1732, 
1702.  4  Johnson's  Reports,  150.  13  Johnson's  340,  1 
Caine's  Reports,  124.  2  Caine's  Reports,  98*  2  Burn's 
Justice,  177. 

Gordon  &  Hall,  contra. 
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By  JUDGE  TAYLOR.    It  is  to  reverse  the  decision  ^^]J^^^ 
of  the  Circuit  Court,  that  tl^e  Jippeal  is  brought  to  this  ^  ^^^^ 
Court  v^ 

The  .first  errpr  .^psigned,  is,  that  the  plaint  does  not     Stewart, 
state  that  the  said  Litfletqn  "entered"  the  9aid  premises.  

The  7th  section  of  the  "  act  conpprni^g  fprcilile  entriips 
and  detainers,"  prescribes  the  manner  in  .which  the.com- 
p]aint,^l^all  bejnade,  and  .what  it ^ shall  .contain,  and  de- 
clares that  it  sfeall  fee  in  ,writipg,  "  specifying  the  lands, 
tenements,. or  olh^r  pp^essions,^so  forcibly  .enteifed  upon 
and  detained,  pr  forcibly  or.unlawfuUy  deta,^ped,.by  ivhqpi 
and  when  dojje,  ai^d  t^e  estate  therein,  "v&c.     Tl)e  plaint 
in  this  instance  sta^s,  that  on  the.lSthof  November, 
\%%l\  the  said,  Littleton  Lecatt,  <<  with  fprce  andai^ms  and 
,Btroqghand,  did,  then,  and  th^ye  iprqibly.4etain"  tnepre- 
^^lises,  which  in  the.  plaint  are  described,  and  which  the 
complainant  had  previoq^y  therein^  allj^gedfhin^self  to  have 
^been  in  the  possession  of,    ^s  the  injury  ^all^ged  was  a 
"  forcible  detainer,'*  and  not^a  "  forcible  entry,"  it  is  be- 
lieve that  this,;»s9igmi^ent  contiuns  no  paqsefor  a  rjeyersal. 

The  , second ^ignment  is,  <<  that,  the  plaint  dops  not 
state  that  the, said  v^les^., Stewart  was  seized  in  fee, 
and  being  so  seized,  th^t  the  said  Littletpn  <<, entered," 
&c.  The  statute,  requires  that  the  complainant  pl;iall  state 
his  <<  estate"  in  the  J^pds,.  &c.  In  this  instance  the  plaint 
dpps  state  tbat  he.  Ijijas  "  a.freebpld  in  fee  ^  simple."  This 
is  all  that  it  is  necessary  fpr  it  to  contain  in  this  particuUr. 

;The  tl^ird  and  fofirth  i|ssigpi^ents  relate  to.t)^e  absence 
,of  all  evid^ce  of  force,  jbefore  ,the  ju^tice.pf  tl;^epe^ce.  In 
this  Cojurt  it  4pe8  not  appear. lyf^pt^er,. such  evidence  was 
in troduqed  pr  not.  jtn,  reasons  ^^sign^d,  by  the  d/efendant^s 
coqnael  for  .the.ne^w  tr/al^  which  he, moved  fpr  jbiefore  the 
jusitiqe,  it  js  alleged  that.tnere.wfis  ,no  ^videpce  pf  force; 
but  this  Court,  ^s  opt  authorized  to  act  uppn  tbisjstat^mept 
of  counsel,  for  it  is.  nothing  more.  In  .the  case  of  Ward 
V,  LewU^ « .it,i!Kas  ideterm^fted  by^thia  Qpurt^  that  ijio  evi-  **  ®**S^ 
.  dence  need  appe^air.  ^n  the  record,,  except  that  which  is  of-  '*** 
fered,  l^tr^'ected,  and  that,  which. is  objected  to,  and  yet 
admitted  by  the  justice.  Such  evidence  as  that  required 
by  these ^9ig^mj^jats,, may  have  )}^n.iati:p.dMc^d  anc^  not 
transcribed  upon  Jhe  recprd. 

The  5th assignj^cieut  is,  .thatthej/jstjce.^ed  <^in  npt 
granting  a,  piew  tibial  pf  the,  iss^e^wnen  tiiejury  foupd  the 
defendant  guilty,  in  the  total  .ahsteojce  of  all.  evidence  ^f 
^cce  or  jnenaqss."    tthas-oftpn  heen  dpolded  by  this 
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JANUARY  i«3o.  Court  that  it  will  not  revise  the  decisions  of  inferior  triba* 

^^"^"^^'^"^^  nals,  on  motions  for  new  trials.     These  motions  beine  ad* 

^^^       dressed  to  the  sound  discretion  of  the  Court,  must  abide 

Stewart      its  determination.     But  were  we  willing  to  make  this 

■-■  case  an  exception,  which  we  are  not,  we  have  no  data  upon 

which  to  determine  that  the  decision  of  the  magistrate  was 

in  that  instance  incorrect. 

The  6th  assignment  is,  that  the  justice  erred  ^  in  ad- 
mitting the  lease  to  be  read  in  evidence  to  prove  possess- 
ion without  the  aid  of  othe^  evidence  of  that  fact  *'  It  ap- 
pears from  the  record  that  the  complainant  offered  in  evi- 
dence a  paper,  termed  in  the  record  a  lease,  executed  bj 
Martha  J.  Livingston,  in  which  it  is  recited  that  the  com- 
plainant had  rented  to  the  said  Martha  the  premises  in  dis- 
pute, for  the  term  of  one  year  from  the  date  thereof,  whicb 
IS  the  19th  October,  1826,  and  she  promises  to  pay  twenty, 
five  dollars  rent  therefor,  and  '<  return  the  premises  in  as 
good  order  as  received"  by  her.  The  introduction  of  this 
lease  was  objected  to,  but  admitted  by  the  justice.  This 
paper  must  have  been  offered  as  testimony  conducing  to 
prove  that  Stewart  had  been  in  possession  of  the  premises 
by  his  tenant;  for  it  will  be  observed  that  tiie  proceedings 
in  this  case  commenced  within  a  month  after  the  time  at 
which  the  term  of  Mrs  Livingston  expired.  If  this  was 
all  the  evidence  which  was  introduced  to  prove  that  Stew- 
art had  ever  been  in  possession  of  the  premises,  it  was 
certainly  insuflBcient  to  establish  that  fact;  but  this  is  no 
where  stated  to  be  the  case.  The  presumption  must  be, 
that  other  evidence  was  introduced  to  prove  that  Mrr 
Livingston  had  occupied  the  premises,  and  the  object  of 
reading  this  paper  was,  to  show  that  she  held  that  pos- 
session as  the  tenant  of  Stewart  Eor  this  purpose  it  cer- 
tainly was  legally  admitted.  The  possession  of  the  tenant 
is  the  possession  of  the  landlord;  and  as  the  tenant  herself 
would  have  been  estopped  by  her  own  deed  from  denying 
this  fact,  so  that  deed,  when  coupled  with  evidence  of  her 
possession  during  the  time  specified  in  it,  was  admissible 
in  this  case  to  show  that  such  possession  was  the  posses- 
sion of  Stewart 

"Hie  7th  assignment  is,  that  the  justice  erred  in  **  charg- 
ing the  jury  that  it  was  not  necessary  for  the  complainant 
to  prove  any  title  in  him.''  In  a  proceeding  of  this  kind, 
the  title  is  not  in  controversy;  it  is  only  necessary  to  proft 
that  the  possession  has  been  intruded  upon  by  the  defeo- 
4ant>  and  it  is  then  for  the  defendant  to  shew  that  he  bo^ 
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that  possession  in  a  manner  which  affords  him  a  defence  in  JAwuARiniq. 
this  summary  proceeding.  L«catt 

The  judgment  must  be  affirmed,  and  in  this  opinion  the  t. 

Court  are  unanimous.  Stewart. 


Perkins  v.  Harper. 

Where  the  Court  refuses  to  sifn  a  bill  of  exceptions,  and  the  party 
to  establish  the  exceptions  by  proof,  under  the  statute,  it  must  be  done 
within  the  trial  term*  and  on  nociee  to  the  opposite  party. 

Tqis  was  an  action  tried  in  Franklin  Circuit  Court,  in 
which  Harper  was  plaintiff,  and  Perkins  was  defendant 
At  March  term,  1828,  the  cause  was  determined,  and 
judgment  was  rendered  for  the  plaintiff,  for  27^0  26  debt, 
and  226  82  damages. 

The  record  recites  that,  at  the  trial,  the  defendant's  coun-^ 
sel  tendered  a  bill  of  exceptions,  which  the  Court  refused 
to  seal;  and  thereupon  that  the  presiding  Judge  drew  up 
and  filed  a  bill  of  exceptions,  and  ordered  it  to  be  made  a 
part  of  the  record,  \^hich  bill  of  exceptions  is  set  out  The 
record  recites  that  afterwards,  on  the  7th  of  May,  the  de- 
fendant filed  the  bill  of  exceptions  which  had  been  reject- 
jed,  and  also  three  affidavits  to  establish  its  truth.  The  mat- 
ter of  those  several  bills,  and  the  errors  thereupon  assignee^ 
it  is  unnecessary  to  notice. 

CoALTER,  for  the  plaintiff  in  error. 

Ormond,  for  the  defendant 

By  JUDGE  SAFFOLD.  In  this  case  a  preliminary 
question  arises,  which  is  decisive  of  the  cause.  On  the 
trial  in  the  Circuit  Court,  the  plaintiff  in  error  being  the 
original  defendant,  tendered  a  bill  of  exceptions,  which 
was  refused  by  the  presiding  Judge,  but  who  signed  a  dif- 
ferent one,  containing,  as  he  said,  the  truth  of  the  fi^ts, 
but  which  was  not  satisfactory  to  the  defendant  Two 
months  subsequent  to  the  term  at  which  these  proceedings 
were  had,  the  defendant  proceeded,  under  the  authority  of 
the  statute,  to  establish  his  exceptions  by  affidavits,  and 
without  notice  to  the  adverse  party.     The  difference  in 
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IA29U4RT  iiml,  the  legpil  effect  of  the  axceptionsi  is  not  considered 

S^^^^y^^  except  as  relates  to  the  terms  on  which  the  parties  consented 

^^y  .^'       to  have  the  judgment  by  defaultopened.  The  bill,.as  allowed 

Hafper.      by  the  Judge,  states  the  consent  to  hav;e  been  <<  that  the 

■  ■■■  defendant  should  plead  to  the  merits  of  the  action,  and  go 

to  trial,"  and  that  he  afterwards  contended  for  the  right  to 

?lead  in  abatement,  which  the  Court  refused  to  permit 
'he  exceptions  which  he  attempts  otherwise  to  establish, 
state  the  consent  to  have  been,  *^  that  the  defendant  should 
plead  to  issue,"  as  the  terms  on  which  the  de£ault  was 
opened. 

Therefore,  without  scrutinizing  the  effect  of  the  agree- 
,ment,.  regarded  in  eit}ier  form,  it  is  deemed  sufficient  to 
say,  the  exceptions  claimed  by  the  defendant  were  not  ta- 
\en  in  due  time,  or  in  the  proper  manner;  that  instead  of 
•  the  delay  of  two  months,  and  ^ parte  affidavits,  the  only 
correct  and  safe  rule,  is,  that  the  party  claiming  excep- 
tions which  the  Court  Refuses  to  allow,  shall  proceed  du- 
cting the  term  at  which  thev  are  rejected,  and  within  a  rea- 
sonable time  after  the  trial,  to  make  proof  of  the  excep- 
tions in  the  form  precisely  in  which  the  ))ill  has  .been  re- 
'fused  by  the.  Judge,  and  after  due  notice  to  the  adverse 
-party,  or  his  attorney,  of  the  time  and  place  pf  t^ing  the 
'proof.     The  language  of  the  Bta^te,.is^  that  in  such  cases, 
^<<  it  shall  and  may  be  lawful  for  the  Supreme  Court  to  re- 
ceive such  evidence  of  the  exceptions  iui  may  be  satisfactory 
to  it."     The  Court  myst  be  satisfied  of  the  trnth.of  the  ex- 
ceptions taken.     It  may  be  a  piatter  of  the  utmost  impor- 
'^tanee,  and  ex  parte  statements  can  never  be  so  satisfactory 
in  the  decision  of  essential  rights,  as  proofs  which  the  ad- 
versary has  had  an  opportunity  to  contest     The  points 
constituting  exceptions  are  often  so  intricate,  that  delay 
would  be  productive  of  uncertainty  and.nua^e. 
The  only  material  assignments  of  error  being  predicated 
*  tOn  these  latter  exceptions,  and  they  npt  having  bcsen  r?gu* 

larly  proven,  the  judgment  must  beaffir^^edi  * 

—^ —  ■■ '      '    ■         

•SeeAecate  (tfAe  Tpiii)>ec^bf  ^^^  t,  Ma|<^e,  K^t^W^'l^»V9^ 
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McGowsN  V.  Gabrard  and  Moroani 


ti^'eire  ft  party,  with  ft  fnll  knowledge  of  the  alleged  fraadnlent'cfrema* 
-A-i ^u^t, i-*-L^ M.^^  -^^L ._  ^^^ u^  _  %gei^ 

lagenlL. 


ttibicet,  recdi^iiket  orcooftrnn  a  coofhret  ibadb  in  hi*  name  fay  aa  agents 
be  ciAiiiot  altenranU  •etup'tbe'friiid  orwant  of  aathority  intUlasin 


^  This  was  an  action  of  debt  brou^t  in  Lauderdale  County 
Court,  by  J.  McGrowen  as  assignee,  against  W.  W.  6ai<- 
rard  and  J^ohn  Morgan,  to  recover  on  a  sealed  instrument 
made  by  them,  and  one  J.  Willis,  in  1618,  for  the  pay- 
ment of  8164  14vto  6.  Price,  by  said  Price  indorsed  to 
one  F.  P.  Pennington,  and  by  Pennington  to  the  plaintiflT. 
l^he  declaratiot^  was  in  the  usUal  form.  The  defendant 
pleaded^  two  pleas.  The  first  was  a  general  plea  of  fraud. 
The  second  was  a  ^eial  plea,  alleging  that  Price,  the 
payee,  Pennington,  the  first  indorser,  and  AMllis,  the  joint 
maker,  who  was  not  sued^  combined  and  confederated  to 
defraud  the  defendnits;  that  in  pursuance  of  said  combi- 
nation, Willis,  without  the  knowledge  or  consent  of  the 
defendants,  binrowed  or  pretended  to  borrow  of  Price^ 
money  in  tfie  names  of  the  defendants  Garrard  and  Mor- 
gan, representing  that  it  was  for  their  use  and  benefit,  and 
executed  an  obligation  in  the  names  of  Morgan  and  Gar- 
rard to  Price;  that  Willis  had  no  authority  to  borrow  nor 
to  execute  the  note  for  the  defendants,  and  that  the  money 
never  came  to  their  hands  or  use.  It  is  further  alleged 
that  Price  threatened  to  harrassand  oppress  the  defendants 
if  they  would  not  pay  the  amount,  and  that  Pennington 
(in  whose  integrity  and  legal  knowledge  they  had  great 
confidence,)  assured  them  they  were  bound  to  pay  the 
amount,  and  advised  them  to  settle  it  rather  than  be  har- 
rassed  by  Price;  and  believins  the  assertions  and  advice 
of  Pennington,  they  gave  in  lieu  of  the  original  note  dif 
obligation  now  sued  on,  with  Willis  as  their  security,  on 
Price's  agreeing  to  give  time  till  the  15th  June,  for  pay- 
ment: whercffore,  they  say  the  writing  sued  on  was  obtained 
by  fraud,  covin  an<i  misreprcsentation,and  without  valuable 
consideration.  To  these  tt^o  pleas,  the  plaintifi*  demurred^ 
and  the  Court  sustained  the  aemurrer  as  to  the  first  plea, 
but  overruled  it  as  to  the  second.  The  plaintiff  declining 
to  reply  to  the  second  plea,  Judgment  was  given  for  the 
defendant.     This  decision  of  the  Court  on  the  demurrer 

to  the  second  plea  is  here  assigned  for  error  by  theplaintifll 
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JANUARY  ttsi.     W.  B.  and  P.  Martin,  for  the  plaintiSl 


McOowen         CoALTER,  for  the  defendants. 

Garrard    and 

Morgan.  By  JUDGE   PERRY.      We   are  by  the  demarrer 

•^  brought  to  the  consideration  of  the  sufficiency  of  the  fecti 

of  the  second  plea  to  bar  the  plaintiff  of  his  recovery.  The 
defendants,  by  executine  with  Willis  the  writing  obligt- 
tory  sued  on,  waived  all  their  right  to  question  the  ille- 
gality of  the  first  transaction;  for  it  was  competent  for 
them  to  recognise  the  contract  made  by  Willis,  and  there- 
by make  themselves  liable  with  him,  although  they  mieht 
not  have  been  liable  in  the  first  instance.  This  they  did 
do,  by  entering  into  the  bond  sued  on.  But  the  defendants 
endeavor  to  avoid  their  responsibility  by  aHeging  that  they 
were  threatened  to  be  harrassed,  and  ihki  Pennington  ad- 
vised them  that  they  would  have  the  notes  first  executed 
'  by  Willis  to  pay,  and  that  to  avoid  being  harrassed,  they 

substituted  the  note  in  question.  They  shew  no  want  of 
knowledge  as  to  the  facts  on  their  part,  and  having  execu 
ted  the  note  with  a  full  knowledge  of  all  the  facts,  they 
are  bound  by  it  The  plea  does  not  shew  a  state  of  fact 
sufficient  to  warrant  the  conclusion  that  a  fraud  has  been 
practised  upon  the  defendants;  consequently  it  is  no  bar  to 
the  action.  We  are  therefore  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  reversed,  and  judgment 
rendered  here  for  the  plaintiff. 


Spann  v.  Boyd. 

JL  In  appealfl  from  jaatiees,  techniea]  nicety  and  fiirmal  dflarafiwM  art 

not  required. 
S.  An  omiBsion  to  state  tbe  term  of  the  Court  in  the  title  of  the  dcdara- 

tion,  is  not  fatal  on  general  demurrer. 
3.  By  the  stotnte,  justices  of  the  peace  hnrr  juriidirtion  nf  nil  dimandi  in 

form  ex  contractu;  therefore  they  hare  jurisdiction  for  the  recorery  of  the 

▼alue  of  specific  articles  bailed,  and  not  re-deUTered  according  to  pvn«uae> 


4*  Where  there  are  good  and  bad  counts  in  a  dedarationj  on  general 
mnrrer  to  the  whole,  judgment  must  be  given  fi>r  the  plamii£ 

Spann  recovered  a  judgment  before  a  justice  ol  (htt 
peace  of  Marengo  county,  against  Boyd.  Boyd,  by  cer- 
tiorari^  removed  the  cause  into  the  Circuit  Cour^  and 
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there,  the  plaintiff  filed  his  statement  of  the  cauae  of  a<^tM>tiy  jaifgamY 
or  deelarationy  in  two  eoanta.    The  fint  count  alleged, '         ^ 
Aat  in  coAfiideration  that  the  pbdatM'faad  delivered  to  the 
defendant  eertain  goods  and  diatteb,  -of  the  yalne  of  849, 
to  be  taken  care  of  Tjy  the  defendant  for  the  plaintiff,  the  . 

defendant  underlDdk  io  take  care  of  the  goods  for  the 
plaintiff,  and  to  deliver  them  to  him  whenever  thereunto 
reqnested,  &c.;  that  the  plaintiff  demanded  die  goods,  and 
that  the  defendant  did  not  deliver  them,  but  on  the  con* 
torary,  that  he  had  so  ^negligendy  conducted  himself  i*es- 
peding  them,  that  they  were  wholly  lost  to  the  plaintiff 
The  second  count  was  ibr  goods  sold  and  delivered,  a>o* 
Key  had  and  received,  kid  out  and  tepeoded,  and  an  ac- 
count stated  in  the  usual  form.  The  declaration  was  not 
entitled  as  of  any  particular  term  of  the  t!)ourt  The  de»> 
fendant  filed  a  ^neral  demurrer  to  the  whole  declaration, 
4vhich  the  Court  sustained,  and  at  May  term,  16;9Si,  gave 
judgment^or  the  defendant 

BAmroif  $>  Stbwaet,  for  the  pMntiff.    The  dennn^- 
irer  shooM  have  been  ovemiled;  because  both  counts  were 
^od.  T-he  first  was  on  a  special  baihn^t^  and  express  pro- 
•mise  to  re-delivtf ,  therefore  on  contract  Besides,  a  party 
taay  waive  tbrt  mBi  bring  •assumpsit.     The  statute  ^  au-  aLawf  oCAJi. 
Aorises  an  action  before  a  justice,  for  specific  articles.  But    ^^ 
tf  thefimt  eount  was  not  'ffood,  the  second  one  elearly 
v?as.     It  is  a  copy  of  tiie  mi^ed  count  to  be  found  in  Ohit- 
ty's  forms;  and  where  there  are  severd  counts,  and  one  is 
«ood,  the  defendant  showld  demur  to  the  bad  ones  only; 
rf  he  tiemurs.generally^the  diemurrer  must  be.overrUled.^    k  Tldd't  Pr^ 
It  should  be  overruled  also,  because  there  was  a  good  cause    ^  1 1^>^ 
of  actionin  tktt  declaration,  and  in  spjpieals  fii'om  justices    ado.  i  wu^ 
comts,- tedtnical  strictness  is  not  required. «    The  oanissioft    ^  I^m 
loathe  Uank  in  the  declaration  asto  the  term  of  the    ^t^Si 
Cocart,  would  not  be  dnror*    It  clearly  'iMears  from  the    S^^^^^ 
ffCMX>rd ^at tbedeelaration  vi^a^ed aifter  the  appeal  came    i  if^n*.  ud 
up,  and  before  judgment  rendered  on  tt;  in  appeab,  this    Bffiitif.3ei. 
is  Bufficient,  at  all  events  it  was  only  %  JoMm  of  ipeeial  'Stat^sss. 
demurrer:*  iSTsn.^ 

CsASMAN,  cotnlra.    We  adirit  tliat  to  sustain  the  de-   ^^* 
sixmrKr,  we  nsast  ehew  defects  going  to  the  whdle  declara- 
tion, and  not  to  one  count. merely.    But  there  are  objec- 
tions going  to  the  whole.     The  title  of  the  term  is  het  *et 
out^  liitsis  latal  oo^eueml  demum^.*   Agaiii,  tUs  d^  'ij^^^  ^^ 
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JANUART18M.  was  bfought  from  a  justices  Court.     The  sUlute  does  not 
'  give  to  justices  jurisdiction  of  such  a  cause  of  action  as  is 
stated  in  the  first  count;  therefore  the  demurrer  was  proper. 
If  the  plaintitf  demands  two  things  or  more,  and  from  hi» 

T  own  shewing^  there  is  s  better  writ  for  one  of  them,  the 

a  I  Chitt.  PI.  whole  writ  shall  abate.^    Formerly  it  was  necessary  to 
335.  plead  sui^h  a  defence  in  abatement,  but  now,  if  the  objec- 

^l'  CMtt.  ^L  ^^°  appear  in  the  declaration,  the  defendant  may  demun^ 

197.  '  Here  the  objection  does  appear  oo  the  face  of  the  proceed- 

ings. The  declaration  is  also  bad  for  a  mi^oinder  of 
counts.  Besides  the  objection^  that  the  justice  eouJd  have 
no  jurisdiction  of  the  subject  matter  of  the  first  count,  the 
counts  are  for  separate  and  distinct  demands,  which  could 

c\  Chitt  PI.  ^^^  ii^  A^y  event,  be  joined;  and  as  this  appears  on  the  re* 

157.  cord,  it  is  demurrable.^ 

By  JUDGE  PERRY.  The  practice  has  never  required 
formal  declaration^in  cases  originating  before  justices  of  the 
peace;  a  mere  statement  of  the  grounds  of  action  has  always 
been  held  sufficient,  under  the  statute  regulating  the  manner 
of  making  issues  in  the  County  and  Circuit  Courts,  prepara- 
tory to  the  trial  of  oases  of  appeal,  and  certiorari.  Technicd 
niceties  have  been  avoided,  and  held  unnecessary.  The 
omission  to  state  the  term  of  the  Court  in  the  title  of  the  dec- 
laration, was  no  catise  of  general  demurrer.  It  is  however 
contended  in  support  of  the  demurrer,  that  there  is  a  mis- 
joinder of  counts,  inasmuch  as  the  first  count  describes  a 
cause  of  action  not  cognizably  before  a  justice  of  the  peace. 
The  chief  difficulty,  therefore,  arises  in  applying  the  cause 
of  action,  as  stated  in  the  first  count  of  the  plaintiflPs  dec- 
laration, to  the  act  of  the  Legislature  defining  the  jurisdie- 
tion  of  justices  of  the  peace.  The  act  prescribes  <<  that  all 
debts  and  demands  not  exceeding  fifty  dollars,  for  a  sum  or 
balance  due  on  any  specialty,  note,  bond,  cotton  receipt, 
contract  or  agreement  in  writing,  or  for  goods,  wares  and 
merchandise  sold^and  delivered,  or  for  work,  or  labor  done, 
«r  for  money  lent,  or  for  specific  articles,  or  for  any  sun 
or  balance  due,  either  by  written  or  verbal  contract,  or 
assumpsit,  in  any  case  not  sounding  in  damages  merely,^' 
are  declared  to  be  exclusively  cognizable  and  determinable 
by  a  justice  of  the  quorum,  or  of  the  peace. 

From  the  provisions  of  the  foregoing  act,  it  seems  to 
have  been  the  intention  of  its  makers  to  exclude  from  the 
^risdiction  of  justices  of  the  peace,  all  actions  which  are 
in  form  ear  tlelicto;  because  in  that  form  of  action^  damft- 
^ips  i^e  recovered  for  the  tort  or  injury  to  the  person^  uiw 
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connected  with  contract    The  inquiry,  therefore  is  pre- /AiruAiiYia^p. 
sented,   whether  the  count  in  question   is  in  form   ex^"^^"^^""^^ 
eaniractUy  or  tx  delicto}    By  a  reference  to  2  Chitty's       ^P^" 
Pleadings,  ^  it  will  foe  found  that  the  precedent  there  giv*        Boyd, 
en  in  assumpsit  against  bailees,  corresponds  with  the  one  ■    '    . 
now  in  question  in  most  of  its  parts;  consequently  it  has  «  2  Chitt.  PJ. 
the  character  of  a  count  in  assumpsit  against  a  bailee,  found-    ^^^ 
ed  upon  contract,  the  breach  of  which  constituted  the  in- 
jury to  the  plaintiff,  and  the  eictent  of  which  is  to  be  ascei^ 
tained  by  the  justice  ^  the  pewe,  by  fixing  the  value  on 
the  specific  articles  which  the  bailee  failed  to  deliver,  or 
which  wete  damaged,  or  destroyned  by  his  negligence. 
The  count,  however,  is  bad,  in  not  specifying  the  articles 
which  were  delivered  to  the  bailee,  ii  1  may  so  call  the  de- 
fendant, and  which  were  to  be  rcMieliverM  to  the  plain- 
tiff; conceding  therefore,  that  the  first  count  is  bad,  and 
would  have  been  so  considered  on  general  demurrer;  yet 
the  demurrer  should  not  have  been  sustained,  there  beine  - 
nO  misjoinder  of  counts,  all  being  upon  contract,  and  all 
good,  except  the  first;  for  it  is  a  well  settled  rule,  that  if 
there  be  several  counts  in  a  declaration^  some  of  which 
are  sufficient,  and  others  not,  the  defendant  should  only 
demur  to  the  bad  counts;  and  if  he  demur  to  the  whole 
declaration,  the  judgment  must  be  against  him.^ 

It  is  the  opinion  of  the  Court,  that  the  judgment  given 
•  below  ought  to  be  reversed,  and  the  cause  remanded.  This 
decision,  however,  is  expressed  as  being  that  of  the  Court, 
only  on  the  question  of  misjoinder,  and  the  reversal  is  pre- 
dicated on  that  point  alone.  The  remainder  of  this  opin- 
ion contains  my  own  views,  and  those  of  Judge  Crenshaw 
on  the  facts  presented  by  the  record. 

Reversed  and  remanded; 

Judge  Saffold  not  sitting. 


hi  Chitt  n* 

648. 


Oliver  v.  Jxjdoe. 

In  the  record,  there  appeared  a  writ,  and  a  Terdict  aaS  jndgmeiit  for  the 

rilaintifi^  the  elerk  certified  that  at  the  trial,  the  readins  ofthe  dedara- 
Ion  was  waived,  and  that  afterwards  it  could  not  be  found;  no  declaration, 
plea  nor  isiue  appeared  in  the  transcript  held  that  the  judgment  waf 
erroneous. 

This  was  a  writ  of  error  from  the  Circuit  Coart  of  the 


4fi4.  CABES  DETERMINED  IN  TH£ 

JANUAKT 1989.  County  of '  Butler,  aaed  to  this  Court  by  A«  Oliveri  ti> 
^^"^'X'^*^  reverse  a  jud^ent  obtained  against  hioi  by  Mary   Hk 
^^^*'       Judge.     In  the  record  as  certified  by  the  clerk,  there  n^ 
Jv^Be.      peared  a  vrrit  in  cape,  in  the  name  of  Mary  Judge,  plainti£^ 
..v,x  ,  ^  against  Oliyer,  as  defendant,  indorsed  to  recover  damages 

fpr  the  breach  of  a  mam^9*  promise,  and:  for  seduction. 
Then  follows  in  the  record  a  recital^  that  at  March  term^ 
18J^8,.the  parties  came  by  their  attorn^s,  and  idao  ajury, 
v9ho  being  duly  elected^  tried  and  sworn  to.  try  the  issue 
jpinedi  &c.  foun<l  a  verdid  fpr- the  plaintiff  for  9541  dam* 
BgjdB^  ipr  wbiob  she  had  judgments  This  comprises 
the  whole  record5  no  declaeration  or  plea  afqpeariD^ 
.AiTinexed  to  the  record,  however^  was.  a,  certificate  by  the 
clerk  of  the  Court,  under  his  hand  and:  seal,  and  directusdr 
to  the  Judflss  of  th0  Supreme  Courts  certifying  tihat  tbera 
tifB»  no-  dediiratioQ  in  hisr  ofSee^  and- had- not  been  since  the* 
trial;,  that^  whpn  tibe trial  commeocedi  tiie plaintiff's  atlcNr- 
ney  inquinsdof  theattomey  foir  the  de&ndaot^.  ifheshoold* 
xfiad  the  deelaration?  the  reply  wa^.that  it  was  not  necesr 
sary;  the  plalntiff^i  counsel  theahiditon  tiietaUe,  an^ 
proceeded  with  thetrial;  that  attheeondusion  of  the  1ria)» 
tte  jury  asked  to  be  fumidied  with  the  dedaraiion,  but  i^ 
oould'  not  be  found,  and  they,  were  direoted  hy  the  Court 
to  proceed  without  it^  which  they  did;  He  furthw  certi- 
fies thai  be  ha»  made  diligent  search,,  and? hae  never  been 
able  sinoe  to  find*  lU 

Padtsdirt.  &  GooRBBh  of  counsel  for  Oliver^  the  plaintiff 
itk  this  Court,  assigned  for  error,  that  the  record  contained 
no  issue,  no  pleadtngsy  no  cause  of*  action^  and  nQthin^ 
on  which  to  found  a  verdict  andjudgmeatt 

GroLDTHWAiTE,  for  the  dcfendantrio^  error. 

By  JUDGE  COLLIER.  The  clerk,  in  his  certificate, 
frtates  the  circumstances,  and  says  that  he  was  unable  to 
find  the  declaration  in  the  cause  to  furnish  to  the  jury, 
and  that  after  diligent  search,  he  is  still  unable  to  find  it. 
In  this  certificate,  the  clerk  does  not  inform  us  whether 
there  was  an  issue  for  the  jury  to  try,  or  with  certaintyi 
wdiether- there  wa8»a«  dedamtioab 
f  Thift  ease  does  not  ^nder  it  necessary  for  ujs  to  decide 

whether  a  judgment  should  be  reversed  for  the  absence  of 
a  material  part  of  the  record,  which  was  lost  after  judg* 
Riflflatk    Jlaochi  i^.dve  was  Bsesent«d».  we.  d&QiM  IwiP^bale 
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long,  before  we  would  reftuie  eflRsci  ta  the  oeFUfictla*oftheiJAJiuA&Yis3o. 
proper  officeis  gi^ng  that  inform«lioii..    H^ere,  the  decU^  v^-^^-v'-x^ 
ration,  if  there  ever  wa»  one^  (a  fact  which  doea  not  satis-       ohw 
faotorily  appeal^)  was  lost  before  judgment,  and  coiidd^      Jndce. 
have  been  supplied  on  application  to  the  Goupt,  by  leava  ., 

to  substitute  another.    Again;  it  does  not  appear  that 
there  was  any*  issue  for  thejury*     This  irregulanty,  inde- 
pendent of  the  absence  of  a*  dedarationy  would  be  a  suffi* 
oieatoaiMe  to  reverse.^     The  iufigment  ia  ihefefore^re*  aBtinor'aAla. 
▼ersed,  and  the  cause  remanded.  R^- 137. 


Watkius  t«  Watbins^  use^oCPxiuamk 

A.  brought  toit  on  a  note  for  the  ate  of  B.  under  the  ttatutei,  C.  the  dUta* 
dent,  offered  to  |iroTe  by  hit  own  oeth  that  the  note  wat  made  and  ^ven 
to  A«  for  an  no«rio«aoontider«tioB»  aoAthatitmitnMde-  bW'the  adwiceof 
B*  and  with  hit  hnevdedge,  toerade-  the  mngf  law*.  B*  aeni^d>OD  oadk 
any  ntnry,  to  far  at  he  wat  concehied,  or  knowledge  of  the  ntury.  It 
wat  held  that  thit^  wmt  not  1^  totJcleiitdental  of  the  oanry  to  preTent  GL 
iroBi  teatifyiog^ 

This  was  an  action  tried  in  Bibb  County  Court,  which 
had  originated  before  a  justice  of  the  peai^  Jesse  Watkins, 
for  the  use  of  William  Perkins,  was  plaintiflf,  and  Peter 
Watkins,  waa  defendant  Tho  action  was  on  a  promisso* 
ry  note  lor  $5Qf  made  by  Peter  Watkins,.  and  payable  to 
Jesse  Watkins.  The  defence  was  usury.  At  the  trials 
the  defendant  offered  a  statement,  under  the  statute,  and, 
roposed  to  prove  it  by  his  own  oath,  to  support  his  plea, 
he  statemeBt  was^  that  <<  the  note  sued  on,  and  also 
another^  amounting  together  to  875,  was  given  by  him  to 
Jesse  Watkins,  the  payee,  to  raise  the  sum  of  ^40;  which 
fact  was. known  to  the  plaintiff^  Perkins^  at  and  before  the 
makiiigof  the  notes;  and  that  they  were  made  by  his  ad- 
vice and  direction,  to  evade  the  laws  against  usury«"  To 
thia  statement,  the  plaintiff,  Perkins,  filed  his  affidavit;  he 
<<  denied  that  he  knew  that  the  two  notes  were  g^ven  to 
Jesse  Watkins,  to  raise  the  sum  of  840,  either  before  or  at 
the  time  of  making  them^''  and,  **  denied  advising  or.  dit 
rectiog  the  making  of  the*  notes  to  evade  the'  laws  against; 
usury,  or  any  knowledge  of  their  consideration  being  usu^ 
riou3,  but  lliat  so  far  as  he  wa^  cdkicerned  in  the  tuME^^^. 


? 
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JANUARYitso;  tion,  they  were  fair  and  bona  fide  contracts."    The  Court 

^'-^'"V^^^  held  the  denial  to  be  sufficient,  under  the  statute  to  pre- 

Wadtint      ygjjt  the  defendant  from  giving  evidence  on  his  own  oath, 

Watkina.      and  rejected  him,  to  which  the  defendant  excepted.     The 

■^■.  . jury  found  for  the  plaintiff. 

Mardis,  for  the  plaintiff  in  error,  insisted  that  the  de- 
nial was  insufficient,  and  that  the  defendant  below  should 
have  been  permitted  to  prove  the  usury  on  his  own  oatb. 

Clarke,  for  the  defendant  in  error. 

By  JtFDGE  WHITE.  Were  it  not  that  it  might  be 
deemed  of  some  importance  more  extensively  to  make 
known  the  views  of  this  Court,  on  a  pbint  of  practice  oftei^ 
occurring  on  the  circuits,  I  should  consider  it  unnecessary 
to  file  a  written  opinion  in  th.ift.case,  as  the  only  question 
raised  by  the  assignment  of  errors,  is  embraced  by  previous 
adjudications. 

It  has  been  the  general  policy  of  civilized  and  commer- 
cial nations,  to  fix  a  certain  rate  of  interest  for  the  loan  or 
use  of  money;  and  as  this  regulation,  has  been  considered 
of  vital  importance  to  society,  to  enf5rce  the  observance  of 
the  laws  on  the  subject  by  penal  sanctions,  or  threatened  los- 
ses. But  the  facility  with  which  contracts  can  be  made, 
importing  on  their  face  a  fair  consideration,  puts  it  in  the 
power  of  the  usurer  to  evade  the  prohibitions  of  the  law,  if 
the  contracts  were  subjected  to  none  but  the  ordinary 
rules  of  evidence.  Hence  the  necessity  of  the  provision 
in  our  statute,  that  the  borrower  should  be  a  witness  to 
prove  the  usurious  consideration  of  notes,  bonds,  &c. 
I  This,  however,  being  a  variation  from  the  general  princi- 
ple, wholesome  in  itself,  that  no  person  shall  testify  in  his 
own  case,  it  became  necessary  to  place  it  under  certain  re- 
strictions, and  not  to  allow  the  borrower  to  give  testimony, 
**  if  the  person  against  whom  such  evidence  is  offered  to  be 
given,  will  deny  upon  oath,  to  be  administered  in  open 
Court,  the  truth  of  whatsuch  witness  offers  to  prove  against 
him. ''  Now,  to  apply  these  express  provisions  of  the  sta- 
tute to  this  case,  neither  the  nominal  nor  beneficial  plain-^ 
tiff  denied  on  oath  the  only  material  fact,  which  the  defen- 
dant offered  to  prove  against  them;  but  the  person  for 
whose  use  the  suit  was  brought,  merely  denied  his  know- 
ledge of  the  facts  stated.  To  permit  such  a  denial  as  thur 
t»  exclude  the  evidence  of  the  borrower^  would  not  only 
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be  contrary  to  the  plain  words  of  the  statute,  but  in  niiny  MHUAAvimr 

cases  would  tend  to  defeat  the  very  object  of  the  law  itself.  ^-^'V"^-' 

For  whenever  the  usurer  should  ta^e  a  note  o^  bond-  for      WaUtim 

the 'sum  claimed,  and  transfer  it  to  a  third  per8<^,  igno-      Watkint.. 

rant  of  the  consideration,  ftat  person  could  safely  aweaor 

that  he  did  not  know  the  contract  was  tainted  with  usury, 

and  thereby  deprire  the  defendant  of  his  path,  which  is  oC- 

ten  the  only  method  of  proving  the   facts  in  avoidance. 

This,  however,  the  statute  evidently  iateoded  io  prevent 

But  as  already  intimated,  this  very  question  was  decided 

by  this  Court,  at  the  July  term,  1827. 

We  are  therefore  of  opinion,  thatth^re  is  error,  that  tht 
judgment  must  be  reversed,  and  the  cause  reinanded.  * 


Kino  v.  Douohertt. 

Where  more  than  $50  is  due  on  a  contract,  the  creditor  may  relinquUh  all 
OTer  that  amoant,  and  lue  for  $50  in  a  jaitke't  Court 


'1 , 


£.  Kino  held  amte  made  by  J.  Dougherty,  payable  to 
him  for  9S1  64,  due  on  the  41h  of  February,  1827.  Oa 
Ihe  14th  of  March,  1827,  King  indorsed  on  the  note  itm 
following  words:  **  I  relinquish  all  the  within  note  that  is 
over  fifty  dollars,  E.  King,''  and  on  the  same  day  sued 
out  a  warrant  before  a  justice  of  the  peace  of  Shelby  coun- 
ty, against  Dougherty,  returnable  on  the  24th  of  March^ 
to  recover  on  the  note.  The  magistrate  gave  judgment 
against  the  defendant  for  $50,  besides  costs.  Dou^ertjr 
appealed  to  the  County*  Court  of  Shelby  counly,  which 
Court,  on  his  motion,  quashed  the  prooeedings.  From 
this  judgment.  King  appealed  to  the  Circuit  Court  of 
Shelby  coun^,  where,  at  the  November  term,  1827,  the 
judgment  of  the-  County  Court  was  afiBrmed.  This  de- 
eion  of*  the  Circuit  Court,  is  now  here  assigned  for  error. 

Mabdis,  for  the  plaintiff  in  error,  submitted  the  eause^ 
no  counsel  appearing  for  the  defendant  in  error. 


*  8ee  tfie  ease  ofrariit  It  Powell  t.  King,  1  Stewart's  Repertf,  395. 


;|gg  GABE8  D£TIBRAiINEB  IK  THE 

lAHUimTiito.  ^By  JUDGE  CRENSHAW.  The  queitkm  ariMg 
fWmithe  record)  is,  hadthe  iphit^iffm  rigbt  to  vrimqwih 
all  his  debt  except  fifty  doiltrs,  «o  as  to  bring  the  ease 
within  the  joriadiction  of  the  mamatrste?  Tbis  qmakimi 
kaabeenaettled  kitfae^irffa*niatfcrebya:foiTiner«djodt«atmi 
of  this  Court  The  jadgmeift.nniat  tberelbre  be  TeTemd, 
and  the  proper  judgment  rendered^beae.  da-  Ibis  opiojoo 
the  Court  are  unanimous. 
JuvcRB  SMmnJm  <net  ^ting* 


AVKNT  ▼•    ReAB* 


l~ar488'  1*  ^  eauweyaM  of  landf.  tkoaf^  not  duly  repttertd,  if  Bude  immJUe, 

i  181  601  ^Bd  ^r  Tftlaable  and  tnndent  eoatideratioii,  it  good  aninst  credHon. 

'■  3.  Such  deed  it  tlto  good  •giinst  a  purchaser  at  thenlTc  nk,  wJto  hag 


notice* 


This  was  an  action  of  iremass  to  try  iitlesy  brou^t  in 
1822,  by  John  Mead,  in  Madison  Cirouit  Court,  ai^^BSt 
Henry  Avent,  to  recover  possession  of  a  quarter  section 
•f  knd,  and  damages  for  the  detention  df  it  The  cause 
«ra8  tried  at  the  October  teem,  1827,{itf  tbe  Coltft,  on  the 
|ilev«f  <not>initky.  It  meared  jn  evidence,  that  in  Hareb, 
1890,  one  Sray  bad  obtained  ajudganent  against  ATeat; 
the lamd  indispote  waslevied t>n by  the fiiieriff on  an eane^ 
cution  under  this  judgment,  in  Mardi,  mud  'SoM  in  9^ 
tember,  in  tfae«ame  year,  as  Avent^s  property,  wben  Read 
jieeame  the  purcfainer.  The  defendant  paoved  and  read  in 
evidence  a  deedexecoted  <by  himself  to  one  James  Gaskas, 
on  the  j^etii  of  February,  1820,  for  the  teme  land;  wbkh 
uras  lecorded  on  ^e  28ib  of  Auapast  following,  mere  tiwa 
nix  months  after  its  date.  This  oeed  was  made  during  the 
fiendency  of  the  suit  against  Avent  At  die  tiotie  €>?  the 
Aeriff^  sale,  €raston:gwe  notice  that»tl»  land^bed  been 
sold  to  him  by  the  defendant,  and  that 4ie  was  the  owner  ef 
it  The  Court,  on  this  proof,  instructed  the  jury  that  die 
£ulure  of  Gaston  to.proveend  record  las  deed  within  the 
time  prescribed  by  law,  rendered  'it  void  and  fraudultet 
as  against  Read,  the  purchaser  at  the  sheriff's  sale,  al* 
though  the  consideration  ofthedeed  might  have  been  bottB 
fide  paid;  and  thougbit  mis^t  have  been  eveouted-io  mM 
iaith.     To  which  the  defendant  excepted.    Th^  joqr 
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found  for  the  plaintiff  the  hod,  and  105  damages.  The  i^^^^!^ 
instraetions  given  by  the  Court  to  the  jury,  A  here  a»-  "^"^T^^"^ 
stgned  for  error  by  Avent  V 

.    Clay  &  McCluns,  for  the  plaiatiff  in  error.  , 

Hopkins,  for  the  defendant 

By  JUDGE  COLLIER,  The  material  inquiry,  i^ 
wh^er  the  registration  of  a  deed  conveying  lands,  he  ne- 
cessary to  give  to  it  yalidity  aj|ainst  the  creditors  of  the 
vendor.  The  nentive  of  this  inquiry  is«attempted  to  be 
austained,  by  a  reference  to  the  second  meiOber  of  the  se- 
cond section  of  the  statute  of  frauds,  '  so  much  of  which  as  ^Lawi  oTAla. 
it  is  important  to  notice,  is  in  these  tvords:  **  And  moreo-  an 
ver,  if  any  conveyance  be  of  goods  and  chattels,  and  be 
not  on  consideration  deemed  valuable  in  the  law,  it  shall  be 
taken  to  be  fraudulent  within  this  act,  unless  the  same  be 
by  will  duly  proved  and  recorded,  or  by  deed  in  writing, 
acknowledged  or  proved.  If  the  same  deed  include  lands, 
also,  in  such  manner  as  conveyances  of  lands  are  by  law 
directed  to  be  acknowledged  or  proved;  or  if  it  be  of 
goods  and  chattels  only,  then  acknowledged  or*  proved  by 
one  or  more  witnesses  in  the  Superior  or  County  Court, 
wherein  one  of  the  parties  lives;  within  twelve  months  af* 
ter  the  execution  thereof."  This  provision  of  the  act,  it 
is  conceived,  can  have  no  influence  upon  the  question;  it 
is  expressly  restricted  to  deeds  %hich  are  made  without  a 
valuable  consideration;  and  in  such  cases  only  to  those 
conveying  goods  and  chattels,  or  goods  and  chattels  and 
lands,  and  not  to  those  whi^  convey  lands  alone.  Did 
this  construction  admit  of  a  doubt,  that  doubt  would  be 
entirely  removed  by  the  third  section  of  the  same  statute, 
which  declares  that  it  shall  not  extend  to  any  estate  in 
laiids,  which  shaH  be  upon  good  consideration,  bona  fidkj 
lawfully  eonvvyBd. 

The  act  of  1811,  *  only  restrains  the  operation  of  Heeds  dLtwiof  Alu* 
tit  land,  ton  a  &ilure  to  have  them  reristered,  against  sub*  ^^ 
eequent  end  bona  fide  purchasers,  and  mortgaged  without 
BOtice,  Without  saying  any  thing  of  creditors.  In  fact,  in 
the  multiplicity  of  legislation  upon  this  subject,  anterior 
to  the  date  of  the  deed  in  question,  registration  by  the 
vendee  seems  not  to  have  been  made  necessary  to  give  title 
as  against  the  vendor's  creditors.  We  are  therefore  of 
jspinion  that  the  creditor  derives  no  advantage  from  the 

69 


4d0 


JANUARY 


.MM 


CASES  DETERMINED  IN  THE 

18M.  Omission  of  the  vendee  of  his  debtor  to  register  audi  t 
deed.  We  may  consider  the  defendant  as  standing  in  the 
situation  of  Gray,  the  judgment  creditor,  or  as  a  purchaser 
from  the  time  he  became  such;  and  in  either  point  of  view 
the  charge  of  the  Court  was  erroneous.  It  should  have 
been  left  to  the  jury  to  determine  from  the  proof  offered, 
whether  the  defendant,  at  the  time  of  his  purchase,  bad  no- 
tice of  the  existence  of  the  deed.  Their  inquiry  on  this 
point  was  foreclosed  by  the  instruction  given.  If  the 
proof  professed  to  be  set  out  in  the  bill  of  exceptioos, 
could  be  considered  as  all  that  was  offered,  we  would  be 
prepared  to  affiim  the  judgment  below,  because  no  coo* 
sideration  appears  for  the  conveyance  from  the  plaintiff  to 
Gaston:  but  there  is  nothing  in  the  record  which  enables 
us  to  infer  that  other  evidence  was  not  adduced,  and  the 
language  employed  in  the  charge  of  the  Court  authorizes 
a  different  conclusion. 

We  are  accordingly  of  opinion,  that  the  judgment  roost 
be  reversed,  and  the  cause  remanded. 

Judos  White  not  sitting. 


fr^    •■*« 
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Johnson  v.  Kellv  &  Hutchison*. 

1.  Ifthejadgment  is  for  more  damages  than  laid  in  Uie  writ  tad  dcdart' 
tion,  it  is  error. 

2.  An  admission  by  the  defendant  of  the  correctnes*  of  the  pHnr**^*  d^ 
mabd,  is  sufficient  evidence  to  recover,  without  proof  of  the  ocigiMl 
entries,  or  prodaction  of  the  mccount. 

Kellt  &  Hutchison,  for  the  use  of  Wm.  Leach,  oa 
23d  of  April,  1827,  commenced  an  action  of  aasuinpnt 
against  W.  B.  Johnson,  in  Madison  Circuit  Court,  to  to- 
cover  on  an  open  account  for  services  rendered.  The 
damages  were  laid  in  the  writ  and  declaration  at  8100. 
The  plaintiffs  proved  on  the  trial,  that  the  account,  amouaft- 
ing  to  ;|90,  was  presented  on  behalf  of  Leach>  by  oae 
Rogers,  to  the  defendant,  who  admitted  it  to  btt  correct, 
and  agreed  that  if  day  was  given  from  that  time,  the  Slst 
May,  1827,  till  the  1st  of  January  next  afterwards,  ht 
would  give  his  note  for  the  amount,  with  G.  W.  Johnsoa 
as  security;  Rogers  surrendered  and  receipted  the  le- 
count,  and  took  a  note  for  the  amount,  payable  to  Lead^ 
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which  was  signed  by  W.  B.  Johnson,  and  was  to  be  obli-  ^;^^^^^Ji^ 
gatory,  when  signed  by  E.  W.  Johnson;  but  when  present-  """^^hnson 
ed  to  him,  he  refused  to  sign  it     The  note  was  produced  v. 

at  the  triad  by  the  pJaiatifis,  who  tendered  it  to  be  cancell-    HoteLuoIu 
ed.     At  the  time  Rogers  presented  the  account,  Johnson 
remarked,  that  for  some  of  the  charges,  the  services  were  ■* 

not  fully  rendered,  but  admitted  uie  correctness  of  the 
charges,  and  did  not  say  any  of  them  were  not  due  and 
payanle.  There  was  no  evidence  that  the  services  charg- 
ed were  not  rendered  before  the  suit  was  brought,  but 
there  was  further  proof  of  an  acknowledgment  of  the  cor; 
rectness  of  the  account  at  another  time  by  the  defendant 
and  a  promise  by  him  to  settle  the  amount  of  it  with 
Leach.  The  defendant  objected  that  no  account  was  pro- 
duced. The  plaintiffs  offered  to  produce  the  book  of  ori- 
ginal entries  of  the  charges,  but  the  Covirt  determined  that 
neither  the  account  nor  book  was  necessary.  The  defen- 
dant also  moved  the  Court  to  instruct  the  jury  as  in  case 
of  nonsuit,  because,  as  he  insisted,  the  giving  of  the  note 
extinguished  the  right  to  sue  on  the  account.  This  in- 
struction the  Court  refused.  To  all  whicb  the  defendant 
excepted.  The  jury  found  a  verdict  for  8108  j  for  which 
Judgment  was  given. 

Brandon,  for  Johnson,  the  plaintiff  in  error,  contended 
that  the  receipted  account  should  have  been  produced '  or 
accounted  for,  and  notice  given  to  produce  it,  if  in  the  pos- 
session of  the  opposite  party. ^    Also,  that  the  plaintiff  aiStark.ET. 
should  have  been  compelled  to  exhibit  or  name  the  items  ^^joSiUDte. 
of  the  account  on  which  the  suit  was  brought,  so  that  the  57S. 
defendant  could  have    cross-examined  as  to  them,  and 
so  that  it  could  be  ascertained  that  they  were  the  same  c  2  Tidd*a  Pr. 
which  were  acknowledged  to  be  due.*    He  also  insisted  r^d.  im*! 
^at  the  judgment  should  be  reversed,  because  the  verdict  Marshal's 
and  judgment  were  for  more  damages  than  were  laid  in  i  (Si^tt  PL 
the  writ  and  declaration. '^  400.  iMaale 

dbSewL  675. 

Oayle  contra.  RA«t*ii<> 


Eaft.1421 


Per  curian.  In  this  case  the  judgment  is  reversed,  be- 
cause the  verdict  and  judgment  are  lor  more  damages  than 
are  laid  in  the  writ  and  declaration.  On  the  other  errors 
^signed>  our  opinion  is  in  favor  of  the  defendants  in  error. 

Reversed  and  remanded. 


CASB8  DETERMINED  IK  TWK 


HFiTLtlf  y»  MeMiKir. 

1.  A  sheriff  wmj  be  permitted  even  after  jvdgBMAt,  to  emeaJ  km  le- 
tnm  on  a  writ  mme  pro  Imte,  to  as  to  shew  thai  the  writ  was  e&eeated  ■ 
iheton  tiie  defendant. 

i.  And  such  retam  mme  yre  Hwr,  wiH  be  swgcisBt  tokaataiBm  j«4gMi^ 
thoBfh  made  after  writ  of  error. 

^This  Was  a  writ  of  error  fr^m  Pk^em  Cirroit  Coorl^ 
0ued  by  Hefflra  to  reversie  a  judMent  rendered  in  Chat 
Court  against  him  by  McMinn.  The  action  was  4tktj  to 
Recover  on  -a  promiaaory  note.  In  the  record  fliere  q>- 
peared  a  Writ  and  declaration,  and  at  the  regular  trial  tenOf 
on  the  first  of  October,  1^8,  «  judgment  by  default  for 
|te8  60,  the  amount  of  the  note,  and  0H)  50  damages. 
The  writ  of  error  was  sued  oert  to  reverse  tliis  judgment^ 
im  the  lOth  of  Ocftober,  162B.  At  that  tine  ft  did  not  ap- 
pear of  record  that  the  writ  had  been  execafeed  by  the 
dieriE  At  March  term,  1M9,  the  plaintiff  below  £iediki 
the  Circuit  Court  an  afBdalrit  made  by  H.  WhJte,  the  depii* 
ty  sheriff  of  Pickens  connty,  who  deposed^  tb^  em  the 
18th  of  March,  18i38,  he  did  execute  the  writ  on  Hefflhiy 
by  delivering  him  a  copy;  that  he  returned  the  writ  aeve- 
ral  ^ays  before  the  return  term,  but  that  throag|h  inadvo^ 
tence,  and  in  the  hurry  of  his  official  duties,  he  omitted  to 
indorse  the  service  on  it  On  this  affidavit,  the  Cvcuit 
Court,  at  that  term,  gave  leave  to  the  Sheriff  to  amend  his 
!l«tum,  bv  indorsing  the  service  of  the  process  nunepn 
iunCf  which  he  accordingly  did,  whereby  the  return  now 
teiads  as  follows:  <<  came  to  hand  18th  March,  1828,  Tbo. 
mas  Davis,  sheriff,  by  his  deputy,  H.  White.  May  1^ 
1829.  Executed  on  the  within  named  defendant,  by  deUver* 
ing  him  a  true  copy  on  the  1 8th  of  March,  1 828.  lliis  re- 
turn now  made,  nunc  pro  tune,  by  leave  of  tiie  <3ouit,  as 
from  press  of  business,  it  was  omitted  at  the  prqier  time. 
Thomas  Davis,  sheriff  of  Pickens  county,  by  his  depoty, 
H.  White.'' 

Shortridoe  and  Flovrnot,  on  behalf  of  Hefiin,  al- 
igned for  error,  and  contended  that  the  judgment  by  de> 
iault  was  erroneous,  inasmuch  as  the  record  did  not  shew 
the  writ  to  have  been  executed  when  it  was  taken.  That 
tiie  Court  erred  in  permitting  the  return  to  be  amended 
nvnc/TTo /line,  and  that  the  amended  return  was  voidy  be- 


Heflm 
MeMlDii. 
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exam  thoie  was  nothing  in  the  reeord  to  amend  by;  and  {^^^^^^^^ 
that  the  amended  letum  'waeineffiMStiialy  because  mide  tf-  "^  ^^^'"^  * 
tar  writ  eC  enror  brougbt 

K9U.T9  eonlra. 

By  JUDGE  WHITE.  It  is  insisted  that  the  amend, 
ment  made  in  the  sheriff's  return  by  leave  of  the  Circuit 
Court,  cannot  cure  the  detect  in  the  judgment  so  as  to  pre- 
Tent  a  reversal.  We  are,  however,  of  a  different  opinion. 
Courts  have  extended  i^reat  latitude  to  miaistori^l  officers, 
in  permitting  them  to  amend  their  returns,  so  as  to  con- 
form to  the  lacts  of  the  case.  Tliis  fMreveats  injury  from 
casual  mistakes,  in  which  the  parties  have  no  agency,  and 
by  which  diey  should  not  be  pnjudioed.  But  completely 
to  effectuate  Uiis  puqMse^  it  is  neeeosary  that  the  return, 
when  amended,  shetdd  relate  back  to  the  period  at  which 
it  was  to  have  been  made.  In  the  present  case,  the  plain.* 
tiff  in  error  knew  at  the  time  he  sued  out  his  writ  of  error 
to  reverse  the  judgment,  that  the  original  process  had  been 
served  upon  him;  he  had  all  the  advantage  of  notice  from 
stich  service;  and  to  permit  him  to  reverse  for  the  clerical 
mistake  of  the  Sheriff,  would  be  to  allow  him  to  convert 
that  which  did  not  affect  his  rights  into  a  means  of  injustice 
to  the  opposite  party,  who  &d  nothing  to  do  wiUi  the 
•mission  compkoned  of. 

Judgment  affirmed. 


T.  Iacksok. 

ysrtlcTiS^wi  itiamrfkienl  to  aaMorHtn  -•eUMt  Ibr  Um  f  n»iime  anftiy, 

OB  a  coatraot  Ibr  Hie  tale  of -laadf . 

Howard  declared  in  assumpsit  asainst  Jackson,  in  Wil- 
cox Circuit  Courts  to  recover  tiiepnee  of  a  lot  in  ^  town 
cf  Cahawba,  used  as  a  brick  yanl,  and  also  a  quantity  of 
unbtimt  bricks,  sold  by  him  to  Jackson.  To  sustain  the 
action,  the  plaintiff  introduced  the  evidence  of  one  W.  W. 
Garyj  ^v^o  testified  that  he  had  heard  the  defendant  say  he 
had  bought  the  lot  and  iyrtck  yard,  which  then  had  about 
4,000  bnck  in  it,  forwhioh*he  agreed  to  give  60,000  briek 
in  payment;  ^iuA  J»ekson  bMlDccupiod  the  yard  after  tbfe 
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Howtfd 


jTANUARTitM.  pufchue,  and  had  delivered  6,000  in  part  payment,  to 

^^^^'^     Howard's  order;  and  that  brick  were  worth  010  per  thoa* 

sand,  &c.     The  Court  instructed  the  jury  that  on  this  evi* 

jMkwm.      dence  the  plaintiff  could  not  recover,  because  parol  evi- 

I  dence  was  inadmissible  to  establish  the  contract  as  to  the 

land;  and  that  as  to  the  raw  brick,  the  amount  was  not 

within  the  jurisdiction  of  the  Court     The  jury  found  for 

the  defendant     The  plaintiff  excepted,  and  assigns  this  in- 

■  statnte  of  struction  for  error. 

frauds,  Laws 

K^iidi''*^      H.  O.  Perr7,  for  the  plaintiff  in  error. 

Rivet.    1 

itaT'  **P"      Thokinotok,  contra,  a 

By  THE  COURT.  We  are  of  opinion  that  the  in- 
structions given  by  the  presiding  Judge  were  correct,  for 
the  reasons  {^iven,  and  that  the  judgment  must  be  affirmed. 
In  this  opinion  we  are  unanimous. 


Thompson  v.  SAFFOLDctal. 

i.  In  an  action  against  two  on  a  contract,  (notbeins  witbin  the  statute  of 
1818f)  a  discontinaanco  as  to  one  who  is  retnmea  *'not  fimnd,*'  is  adis- 
continoance  as  to  all. 

£>.  A  certificate  of  a  purchase  of  a  lot  of  land,  ei^itliqgthe  purchaser  to  a 
title  on  payment  of  the  purchase  money  is  not  withm  san  statute. 

3.  Such  discontinuance  is  good  cause  of  demurrer. 

This  was  an  action  of  trespass  on  the  case  commenced 
by  A.  M.  B.  Thompson,  in  Dallas  Circuit  Court,  against 
James  Saffold  «nd  Reuben  Saffold,  as  survivors  of  P.  Har- 
rison, J.  Cox,  L.  Wood,  J.  Phillips,  and  D.  Files,  de- 
ceased, who  composed  the  ^'Portland  Town  Company^''  to 
recover  damages  of  them,  for  failing  to  make  title  to  a  lot. 
The  writ  was  executed  on  James  ^iffold,  and  as  to  Reu- 
ben Saffold,  it  was  returned  <<not  found.''  The  plaintiff 
filed  his  declaration  against  James  Saffold,  (discontinuing 
his  action  as  to  ReuTOn  Saffold,)  stating  that  the  persons 
above  named,  under  the  name  of  the  <<  Portland  Town 
Company,"  on  the  23d  of  August,  1S19^  by  John  Cox» 
|heir  treasurer,  pade  and  delivered  to  one  Frederick  Shef* 
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field,  a  certifieate,  by  which  it  was  certified  that  said  Shef-  '^^^^I^ 
field  had  purchased  of  said  company  a  lot  in  Portland,  for  ^"^JI^^^L^^ 
936;  one  fourth  of  which  was  paid  down  according  to  ^"^'^ 

contract,  and  that  if  the  remaining  three  fourths  were  paid  S«*W  et  wh- 
at  certain  specified  periods  to  one  of  the  proprietors  of  said  ■  . 

land,  that  then,  said  Sheffield,  his  assigns  or  legal  represen- 
tatives, should  be  entitled  to  receive  from  the  proprietors  a 
deed  in  fee  simple  for  the  lot,  under  the  penalty  of  872.  The 
plaintiff  avers  that  the  payments  were  made  according  to 
contract,  and  that  afterwuxls,  on  the  8th  of  July,  1820, 
Sheffield  assigned  the  certificate  to  one  Bradly  Dear,  and 
that  he  afterwards,  in  1822,  assigned  it  to  the  plaintifil  The 
declaration  further  states,  that  the  plaintiffputimprovements 
on  the  lot  to  the  amount  of  03,000,  and  that  the  defendants 
had  no  title  deed  to  the  land,  but  that  the  title  to  it  was  in  ano- 
ther person,  and  that  that  they  were  wholly  unable  to  give  a 
title  to  the  plaintifi*  for  the  lot;  whereby  he  has  sustained 
great  damages,  &c  To  this  declaration,  the  defendant  de- 
murred, and  at  October  term,  1328,  judgment  was  there- 
upon given  for  the  defendant  This  judgment  on  the  do^ 
murrer  is  assigned  for  error. 

R.  G.  Gordon,  for  the  plaintifi*  in  erron 

H.  G.  Perry,  for  the  defendant. 

By  JUDGE  WHITE.  The  desipi  of  the  action  was 
to  recover  damages  for  failing  to  make  title  to  a  lot  in  the 
town  of  Portland.  The  process  was  sued  out  against  two 
defendants,  but  was  executed  on  but  one,  and  the  suit  was^ 
discontinued  as  to  the  other,  and  to  the  declaration  against 
one  only,  a  demurrer  was  filed.  It  will  be  perceived  that 
the  foundation  ot  the  action  was  the  certificate,  and  as  the 
plaintifi'  proceeded  against  two  defendants  in  contract^  he 
was,  according  to  the  well  settled  doctrine,  bound  to  have 
them  both  in  Court  before  he  could  file  his  declaration, 
unless  the  defendant  not  found  had  been  pursued  to  a/;/u- 
rieSy  or  the  instrument  sued  on  was  within  the  provisions 
of  the  statute  of  the  7tb  of  February,  1818,  authorising 
discontinuances  in  certain  cases.  This  statute  provides 
only  for  suits  commenced  on  bonds,  covenants,  bills,  pro- 
missory notes  and  judgments  of  Courts  of  record  in  other 
States  or  Twritories.  It  is  obvious  that  the  certificate  re- 
ferred to,  is  neither  a  bond,  bill,  nor  promissory  note;  but 
a  mere  written  statement  of  a  purchase^  and  ks  tenDSsiga*' 
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MifUAaTfMi  eihytoi  agent.     The  decktatioa  then,  by  4iewin^  on  Hf 
^^^iJlT^^^^^^^  f^^^  ^  dtseontinuftoce  againsf  one  of  the  defendants,  m  elfeet 
Thompfon     ghewed  that  the  entire  action  waadiacontiaiied.     The  de- 
(BaMd  6f  d.  moirer  was  therefiore  well  sustained. 
■"* '  indgmcfit  sflBrmed. 

JinM»X9  Satvolo  and  CmsimAW  not  silting. 


BtrNHAX  T.  Caetsk  and  Caebou.. 

1.  Th«  Cotttaty  Coon  hu  m>  jari^Kctioa  by  eertiorajri  or  appealf  in 
of  ft)veiMB6Btry  and  detaioor. 

2.  InOMoiorfiittaae  enlrybroasktipby  Mitiorari,  tho  trislBait  b«  la 
errors  aiiignoSIn  the  record. 

J.  DxnfRAtf,  on  a  complaint  for  a  forcible  eotrjtmd  on- 
lawful  detainer,  recorer^d  judj^ent  before  a  fnstm  of  the 
f^ce  of  Wilcox  countj,  against  A.  Carter  and  A.  Carroll, 
he  defendants,  by  certiorari,  earried  tfie  eaose  into  the 
County  Court  In  the  County  Court,  Dunham  moved  to 
dismiss  the  suit,  and  strike  the  case  fiiim  the  docket,  for 
want  of  jurisdiction  in  4he  Court  This  motion  was  over- 
ruled  by  the  Court;  he  then  filed  a  plea  to  the  jurtsdie^ 
tion,  insisting  that  the  Circuit  only  had  jurisdiction  of  the 
cause;  to  which  pleff  there  was  a  demurrer,  and  which  de- 
murrer the  Court  sustained.  After  tiiis,  he  moTed  the 
Court  for  judgment  of  affirmance  for  want  of  an  aasgn* 
ment  of  errors.  This  motion  the  Court  also  oTemded; 
and  directed  that  he  should  file  a  statement,  so  that  an  issue 
might  be  made  up  and  tried  by  a  jury,  which  Donham  re- 
fused, and  on  motion  of  Carter  and  Carrol,  the  Court  non- 
suited Dunham,  for  the  want  of  a  declaration  or  statement, 
and  rendered  judgment  for  the  defendants  for  costs,  from 
which  Dunham  appealed  to  this  Court;  and  he  nowas^n 
:0iose  proceedings  of  the  County  Court  for  error. 

6on»oir  and  H.  G.  Psn&r,  for  the  appdhmt 

Sbortbowb,  Ibr  the  a{^lees« 

By  JUDGE  CRENSHAW.  If  the  Coonty  Court  had 
jurisdiction,  it  was  certainly  erroneous  to  nonsuit  fbe 
iihaitifffiMrwantofadecUuratmi,  because  it  has  been  set- 
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tied  by  at  least  two  adjudications  of  this  Court,  that  the  iANUAAtisM 
i>roceedings  in  a  case  of  forcible  entry  and  detainer,  when  ^^-^'"^^'^"'^-^ 
certified  to  an  ap|!»eiiate  Court,  are  to  be  received  as  a  re-     Dn^wa 
eord;  that  errors  must  be  assigned,.and  the  trial  had  on  the  Csurter^ Car- 
record  alone.«    But  the  main  inquiry  is,  had  the  County         ^^' 
Court  any  jurisdiction  Over  the  subject  matter  of  litigation?     yj  m^L 
By  the  act  of  1805,  it  is  provided  that  the  proceedmgs  in  'ImU  y.  Gavie 
forcible  entry  and  detainer  may  be  removed  to  the  Cir-    ^ijfgi.  ^"^ 
cuit  Court,  by  writ  of  certiorari,  and  in  no  ether  manner.    wSd^LM? 
If  this  act  alone  is  to  govern,  it  is  then  clear  that  the  Cir-    i«*  ^  a?^^' 
cuit  Court  is  the  only  appellate  tribunal  which  could  en-    ^**  ^ 
tertain  jurisdiction  of  the  case. 

But  in  the  written  argument,  which  I  find  among  the' 

gapers,  it  is  said  that  a  clause  of  the  act  of  1807,  gave  the^ 
ounty  Court  jurisdiction  <<of  all  actions  of  a  civil  nature, 
wherein  the  value  of  the  matter  in  controversy  shall  not 
Exceed  $1000^  excepting  real  actions,  actions  of  ejectment, 
and  trespass  guare  clausumf regit. ^*  To  this  it  may  be 
conclusively  answered  that  the  clause  of  the  act  alluded  to, 
gives  the  County  Court,  \tk  the  cases  there  enumerated^  ori- 
ginal and  not  appellate  jurisdiction,  and  consequendy  had 
no  bearing  on  the  question  before  us. 

It  is  also  alleged,  that  jurisdiction  may  be  inferred  from 
the  act  of  1812;  but  it  must  be  recollected  that  the  section 
of  the  act  referred  to,  does  not  enlarge,  but  manifestly  re- 
strains the  jurisdiction  of  the  County  Court,  and  therefore 
confers  »o  new  authority,  nor  gives  it  any  appellate  power, 
which  it  could  not  exercise  before  the  passage  of  the  act. 
It  was  also  insisted  on,  that  from  the  act  of  1822,  which  ' 
gives  to  the  Judges  of  the  County  Court  concurrent  power 
with  the  Judges  of  the  Circuit  Court,  to  grant  writs  of  cer- 
iiorari  and  supersedeas,  it  was  fairly  inferable  that  the 
County  Court  had  jurisdiction.  By  the  section  of  the  act  - 
relied  on,  the  Legislature  did  not  intend  to  give  appellate 
jurisdiction  over  any  case,  of  which,  independent  of  this 
section,  it  did  not  already  possess  it;  bdt  only  intended 
to  prescribe  a  new  mode  of  proceeding,  or  rather  to  clothe 
the  County  Court  with  authority  to  gfant  writs  of  certio- 
rari', and  which  before  the  act,  it  seemsthc  Court  did  not 
possess.  To  consider  the  subject  in  any  light,  I  think  it 
would  be  a  wrong  interpretation  of  the  sense  and  spirit  of 
these  acts,  to  suppose  that  by  all  or  either  of  them,  the  Le- 
gislature intended,  amone  other  things,  to  give  the  County 
Sourt  appellate  jurisdiction  in  cases  of  forcible  entry  and 
detainer. 

63 
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jAMUAftTina.     For  these  reasons,  ihe  Court  are  unanimous  in  opinion^ 

S^"V*^*^  that  the  County  Court  erred,  in  refusing  to  dismiss   for 

^^"'l^*"^       want  of  jurisdiction,  and  in   nonsuiting  the  plaintiff  for 

Ciftorkcar-  want  of  a  declaration.     The  judgment  is  therefore  revera- 

'^        ed^  and  a  wriiot procedendo  awarded  to  the  justice. 
■^  Judgment  reversed. 


MuNv  V.  Pope. 

1.  Under  thegeneral  iisae,  in  aitumpsit,  any  evidence  tending  to  iacrtas^ 
or  diminith  the  Talue  of  the  article  sold,  is  proper  evideBceyio  as  to  as- 
certain its  true  valne. 

2.  If  a  party  agrees  to  receive  property  in  payment,  it  may  be  prown  as 
payment  nnder  tke  general  issae,  to  the  extent  of  its  ▼aloe  or  stipulated 
price. 

This  was  an  action  of  assumpsit  tried  in  Madyon  Cir* 
^uit  Court,  in  which  Matthias  Munn  was  plaintiff,  and 
Benjamin  S.  Pope,  was  defendant  The  action  was 
brought  to  recover  the  price  of  a  cotton  gin  sold  and  deli- 
vered, &c.  the  pleas  were  non-assumpsit,  payment  and  set 
ofi. .  On  the  trial,  the  plaintiff,  under  the  common  counts, 
proved  the  delivery  of  a  forty-seven  saw  cotton  gin  to  the 
defendant,  and  that  the  usual  price  of  gins  was  four  dollars 
per  saw.  The  defendant  proved  that  the  plaintiff  agreed  to 
deliver  him  a  first  rate  sin,  and  to  receive  in  part  payment 
his  old  cotton  ffin,  and  uiat  he  had  delivered  it  to  him,  and 
had  paid  him  u^y-four  dollars  for  the  balance.  He  also 
introduced  several  witnesses  to  shew  that  the  gin  deliver- 
ed by  the  plaintiff  was  not  first  rate,  but  was  very  inferior, 
and  also  that  soon  after  the  gin  was  received,  that  he  wa» 
compelled  to  pay  another  workman  025,  for  necessary 
work  to  put  it  in  proper  repair.  To  the  introduction  of 
this  evidence  the  plaintiff  objected,  but  the  objection  was 
overruled,  and  the  evidence  was  permitted  to  go  to  the 
Jury;  to  which  the  plaintiff  excepted.  There  was  a  ver- 
dict for  the  defendant,  and  judgment  thereupon.     The  ad* 

mialion  of  this  evidence  is  assigned  for  error. 
atittoU'a  se»  ^ 

letted  cases*        .^ 

isa-ns-m  1      Bbai^don  and  {Jbquhabt,  for  the  plaintiff  in  error.' 

INMNMi'a    ft* 
93* 

Thornton  &  Psste^  for  the  defendant 
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By  JUDGE  PERRY.     It  is  contended  that  the  judg-  jMxvxmn^t. 
ment  should  be  reversed^  1st  Because  the  Court  below      ^ 
permitted  the  defendant  to  prove  the  bad  quality  of  the 

Jin;  2d.  Because  the  Court  below  permitted  the  defen- 
ant  to  prove  repairs  done  to  the  gin;  and  3dly.  Because 
the  Couxt  permitted  the  defendant  to  prove  that  the  old 
fpn  was  taken  in  part  payment  for  the  new  one. 

As  to  the  first  ground  taken  by  the  plaintiff  in  error,  f 
kold  it  to  be  a  wdl  settled  rule  of  law,  that  where  a  party 
seeks  to  recover  the  value  of  an  article  sold,  all  testimony^ 
is  admissible  on  either  side,  which  tendsto  prove  or  ascer- 
tain its  true  value.  The  plaintiff  was  therefore  bound  to 
shew  what  the  value  of  the  gin  was;  this  he  did,  by  prov- 
ing that  the  usual  value  of  gins  per  saw  was  four  dollars. 
This  testimony  would  have  authoriEed  a  recovery  for  that 
amount,  had  the  defendant  acquiesced.  But  as  the  value 
of  the  gin  was  the  matter  in  di^le,  it  was  eoHipetent  foi' 
him  to  shew  by  proof  that  the  gin  was  of  less  value  than 
that  fixed  as  the  usual  price  of  first  rate  cotton  gins.  The 
testimony  was  therefore  properly  received. 

The  second  point  taken  by  the  plaindff  is  involved  in  the 
first,  inasmueh  as  it  was  necessary  to  the  usefulness  of  the 
sin  to  have  it  repaired,  it  was  lessened  in  value,  as  proved 
by  the  plaintiff,  to  the  extent  of  the  repairs  made. 

The  third  question  presents  the  inquiry,  if,  under  the 
general  issue,  any  thing  else  besides  money,  can  be  a  pay- 
ment? I  hold  it  to  be  an  inoontrovertable  principle,  that 
whatever  a  party  agrees  to  receive  in  pa3rment  of  a  debC^ 
will  be  considered  as  sHd),  and  oan  be  given  in  evtdenco 
under  the  general  issue.  The  plaintiff,  then,  by  his  agree- 
ment, promised  to  take  the  defendant's  old  gin  in  part 
payment  for  his  new  one;  so  far  as  the  value  of  the  old 
gin  could  be  ascertained,  it  was  a  good  payment  for  so 
much.  The  Court  are  uniinimous  m  the  opinion 
that  the  Coort  did  not  err  in  admitting  the  defendant's 
testimony. 

JudgDient  affrmeA. 
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Weakley  v.  Brahan  and  Atwood* 

I.  A  party  cannot  maintain  an  action  fcNr  money  paid  and  espended  for 
anothert  nse,  hj  proof  that  he  latisfied  a  judgment  against  mm  inthovt 
his  reoaest  or  consent. 

%  8embU^  That  after  the  dissolution  of  a  co-partnership,  one  partner  can- 
not,  by  his  sole  request  to  a  third  person  to  pay  a  nrm  debt,  eire  sach 
person  a  right  to  maintain  an  action  for  money  had  and  received  against 
the  firm. 

3.  It  teeniM,  hovever,  that  where  a  Judgment  is  paid  without  the  request  of 
the  defendant,  and  the  plafotitrtaxes  a  transfer  of  the  judcroent;  that  ha 
may  prosecute  an  action  on  the  judgment  for  his  usct  and  that  the  jiay* 
ment  and  transfer  will  not  be  considered  such  a  satisfaction  as  to  pre- 
▼ent  a  recovery. 

Robert  Weaklet  brought  an  action  of  assumpsit  acainst 
Brahan  and  Atwood  as  co-partners,  in  Madison  Circuit 
Court,  to  recover  the  amount  of  two  judgments  against  them 
in  the  State  of  Tennessee,  which  he  alleged  he  paid  at 
their  request,  amounting  to  jS2,144  80.  The  declaration 
was  on  an  iridebiiatua  assumpsit  for  money  paid,  laid 
out  and  expended,  money  lent  and  advanced,  &c  The 
defendant,  Atwood,  pleaded  the  general  issue.  Brahan 
did  not  appear.  The  plaintiff  moved  for  judgment  by  de- 
fault against  Brahan,  which  was  overruled.  On  the  trial, 
which  was  at  the  May  term,  1828;  the  plaintiff  proved 
that  two  judgments  had  been  rendered  in  the  Circuit  Court 
of  Davidson  county,  Tennessee,  against  Brahan  and  At* 
wood,  amounting  as  above;  that  proceedings  were  in  pro- 

fress  against  the  bail  of  the  defendants,  and  that  he^ 
S^eakley,  applied  to  the  attorney  for  E.  Rawlins,  io 
whom  the  judgments  were  due,  and  expressed  his  will* 
ingness  to  satisfy  them  for  Brahan  and  Atwood,  hav* 
ing  been,  as  he  stated  at  the  time,  solicited  by  them 
or  one  of  them,  probably  Brahan,  to  do  so.  The  attorney 
of  Rawlins  agreed  to  receive^  and  did  receive  in  October, 
1824,  the  full  payment  of  the  judgments,  in  notes  of  hand 
on  other  persons,  payable  to  Weakley,  which  he  indorsed 
over,  ana  which  were  all  duly  paid.  On  each  of  the  re- 
cords there  appeared  a  receipt  and  transfer  by  the  plain- 
tiff's attorney,  as  follows:  "  Robert  Weakley  having  paid 
the  amount  of  this  judgment,  it  is  hereby  transferred  to 
him  without  any  recourse,  H.  Crabb."  It  was  proved 
that  Rrahnn  was  ^h^f  son-in-law  of  the  plaintiff,  Weakley. 
No  proof  apj>ear^  .>j.  ihc'  record  to  shew  that  there  was  any 
request  by  the  defendants,  or  either  of  them^  to  pay  th^ 
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judgments,  except  as  above  stated.    On  thisproof,  the  januartissp 
Court  charged  the  jury,  that  this  action  being  founded  on  '^■^"V^i-i^ 
the  payment  of  a  debt  due  by  the  defendants,  it  must  be     ^^^^ 
expressly  proved  that  the  payment  was  made  at  the  re-  Bnhan  «aA 
quest  of  the  defendants,  and  that  the  fact  of  payment  by       ^^ood* 
the  plaintiff  was  not  sufficient  to  authorize  the  inference    ■  n  i    n 
that  a  request  wa&  made.     The  Court  further  instructed 
the  jury  that  the  request  must  be  made  by  both  of  the  de- 
fendants, to  enable  the  plaintiff  to  recover  in  the  action,  as 
it  was  against  both;  that  the  jury  might  infer  the  request 
to  pay,  but  the  inference  must  be  drawn  from  some  fact 
proved  in  the  case.     To  these  instructions,  Weakley,  the 
the  plaintiff,  excepted.     There  was  a  verdict  foe  Atwood^ 
on  which  the  Court  rendered  judgment  for  the  defendants. 
Weakley  assigned  for  error,  that  the  instructions  given 
tfo  the  jury  were  improper. 

McCluitg,  for  the  plaintiff  in  error.  a7T  ILVr 

9RV.  3  John. 

Hopkins,  for  the  defendants,  a  13f-  Vi^i^' 

901.  o  jonn. 
436. 14  John 

By  JUDGE  COLLIER.     It  is  a  rule  of  law  well  as-    ^^ 
<!ertained,  that  one  person  cannot  make  another  his  debtor, 
against  his  consent.     This  rule  is,  however,  subject  to  ex- 
ception in  case  where  the  legal  interest  passes  by  assign- 
ment, as  promissory  notes,  bills,  &c.  and  also  where  judg- 
ments, accounts,  &c.  assigned,  are  sued  on  in  the  name  of 
the  party  to  whom  thr^y  appear  to   have  been  originally 
due;  there  the  assignment  is  equivalent  to  a  letter  of  attor- 
ney, to  sue  in  the  name  of  the  assignor.*      But  the  rule  *^  3  john* 
extends  to  all  payments  made  to  another's  use,  where  the    434!  8  John, 
action  is  brought  in  the  name  of  him  who  advances  the    ^  lid^'u 
money.     Such  a  case  is  the  one  we  are  considering,  and    John. ST. 
it  was  an  essential  point  nf  the  plaintiff's  proof,  in  the  form 
of  action  adopted  by  him,  to  shew  a  request  by  the  defen- 
dants to  pay  the  judgments  against  them,  or  to  prove  facts 
or  circumstances,  from  which  -such  an  inference  could  ho 
deduced  by  the  jury.     It  cannot  certainly  be  insisted  that 
the  fact  of  payment,  or  the  relationship  existing  between 
the  plaintiff,  and  the  defendant,  Brahan,  pre-supposes  a  re- 
quest; such  an  argument  denies  to  the  rule  any  other  than 
ideal  existence. 

Upon  analogy,  we  think  that  one  defendant,  who  is 
charged  as  having  been  a  partner  with  another,  cannot,  after 
dissolution,  bind  the  other  to  third  persons,  by  a  request  t« 
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jAiruARTino.  them  to  adVanee  itioiiey»  in  diseharge  of  finn  liabilitieiSl 
'^'^'^^^^^^  He  cannot  make  a  note,  or  draw  a  bill,  though  he  may  be 
WesUey     authorissed  to  doae  the  business  of  the  concern,  which  will 
Braban    and  be  operative  against  both.     And  we  can  discover  no  dif- 
Atwood.      fcrence  in  principle  between  impomng  a  liability  by  a  note 
■  or  bill,  and  a  verbal  promise.     The  singular  state  of  the 

pleading  in  this  case,  is  such,  Atwood  alone  having  plead- 
ed, and  being  before  the  jury*  that  we  should  be  inclined  to 
^ink  the  charge  of  the  Court  on  this  point  erroneous,  if 
there  was  any  evidence  on  the  record  which  could  have 
elicited  it  In  considering  the  evidence,  we  discard  from 
ouV  view  the  statement  made  by  the  plaintiff,  as  aa  in- 
ducement'by  him  to  a  settlement  of  the  judgments,  for 
they  cannot  be  received  to  prove  any  fact 

From  what  we  have  said,  it  is  inferable,  that  without 
proof  of  request,  the  plaintiff  might  prosecute  actions  upon 
the  judgments  for  his  benefit  and  that  their  payment  by, 
and  transfer  to  him,  would  not  be  considered  such  a  satis- 
faction  as  to  prevent  a  recovery. 

Judgment  ptttmeir 


McGrew  v.  Adams  and  Elliott. 

r.'  To  a  writ  of  eertiorari,  the  jnftiee  retained  the  wamnt,  &&  and  «  gtate' 
meat  ceitifying  that  he  had  rendered jii4|^BeBt»  hot  not  tetCiBa  oat  a  copy 
of  the  jodcment.    It  was  held,  that  by  aeina  to  trial  on  the  nerits  in  »a 

'    ajppellate  Court,  all  irre^lartty  in  the  jaitiee'f  return  was  waired. 

St  (IB  an  appeal,  where  usii^  was  joined  to  dm  eonntiy,  thoii|^  th« 
sum  in  eontrorerty  be  under  $30,  the  judgment  wHl  not  be  reTerscd,  be- 
cause the  issue  wa»  Jtried  by  a  jury,  instead  of  the  eourt. 

9.  Where  the  demand  was  under  $20,  when  the  warrant  isaoed,  bat  it  in-' 
ereaited  to  more  than  that  sum  by  interest  daring  the  pendency  of  the  ap- 
peal, the  iieae  is  properljr  triable  by  a  jury. 

A.  This  Coort  win  not  scrutiaixe  the  record  in  eaeee  of  appeal  so  cloeelj  aa 
in  other  cases.  Therefore,  where  the  declaratioB  appeared  to  be  as  weR 
against  the  security  in  the  appeal  as  against  the  original  debtor;  after 
Terdiet,  both  being  hi  ftct  Imhle,  the  judgment  wffl  not  be  reversed  for 
that  eaose. 

5-  By  on  anreement,  it  was  consented  that  thepleadings  should  be  made  up 
ailer  trial,  and  a  declaration  appeared  in  the  reconi,  which  was  iasnfl* 
cient  The  Court  held,  that  the  agreement  cured  all  deiwts  in  the  plead- 
ings and  stood  in  lieu  of  a  proper  issue. 

Writ  of  error  from  Marengo  County  Court    S.  J.  El- 
liott recovered  judgment  before  a  justice  oi  the  peace  of 
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Marengo  county,  against  J.  McGrow>'ft)r  $19  %0f  besides  tmMLiw4 
eosts.  McGrew,  on  hia  petition  to  the  Judce  of  the  Coon-  ^^-^v"^-^ 
ty  Court,  obtained  •  certiorari  to  remove  me  proceeding     McGrew 
into  that  Coitrt,  and  Adams  became  his  security  in  the  oer^  iMansfr  Ei* 
tiorarl  bond.    The  justice^  in  obedience  to  the  writ  of  cer^        ^^^ 
tiorariy  returned  into  Court  the  original  summons,  a  writ  " 

oifi.fa,  and  also  a  statement  under  his  hand  and  seal,  in 
the  following  words:  <<The  State  of  Alabama,  Marengo 
county.  The  undersigned,  a  justice  of  the  peace  in  and 
for  the  county  aforesaid,  in  pursuance  of  a  certiorari  to  me 
directed  from  the  County  Court  of  said  comity,  do  here- 
with return  and  send  up  to  the  said  Court  all  the  papers  in 
the  case  of  Stephen  J.  Elliott  against  John  McOrew,  toge- 
ther with  a  statement  of  the  proceedings  in  the  said  case 
before  me,  to  wit:  summons  issued  August  23,  1824,  re- 
turnable the  second  Monday  of  September  next  thereaf- 
ter, and  the  plaintiff  proving  his  account,  and  the  defen- 
dant not  appearing,  judgment  was  given  for  the  plaintiff  \ 
for  nineteen  dollars  and  sixty  cents,  and  #osta  of  suit.  Exe- 
cution issued  22d  January,  1925,  and  returned  no  property 
found.  Alias  issued  7th  March,  1825,  was  levied,  and 
forthcoming  bond  taken  and  returned  forfeited.  Given 
under  my  hand  and  seal,  June  28th,  1825,  Shelby  Cor- 
zine,  J.  P.  [seal."]  After  several  continuances,  the  cause 
came  on  to  oe  tried  at  the  January  term,  1827,  of  the 
County  Court,  when  the  following  entry  appears  on  the 
.  minutes:  ^<  This  day  came  the  parties  by  their  attorney s, 
and  thereupon  came  a  jury,  &c.  who  being  elected,  &c. 
say  they  find  the  issues  in  favor  of  the  plaintiff,  that  the 
said  defendant  did  undertake  and  prpmise  in  manner  and 
form  as  the  plaintiff  in  his  declaration  hath  thereof  alleged, 
and  they  assess  the  plaintiff's  damages  by  reason  of  the 
non-performanceofhis  said  promises  and  undertakings,  at 
tlie  sum  of  twenty-two  dollars  and  eighty-seven  cents,'' 
on  which  judgment  was  rendered  for  the  plaintiff  against 
McGrew  and  against  Adams,  as  security  in  the  certioi^ 
bond. 

A  diminution  of  the  record  being  here  sugg^ted  by 
the  defendant  in  error,  the  following  was  certified  to 
this  Court  from  the  Court  below,  in  return  to  a  special 
certiorari,  to  wit:  "We  agree  that  the  statement  and 
pleadings  in  the  case  of  Stephen  J.  Elliott  v.  John  Mc 
Grew  and  Thomas  Adams,  be  made  up  at  any  time  after 
the  trial,  (signed)  J.  W.  Wilson,  attornev  for  the  plain- 
tiff, Shelby  Corzine,  defendants  attorney.'  Also  the  folr 
lowing  statement  or  declaration,  and  issue: 
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MN17ABT  MSii  ^'  Thc  State  of  Alahatma^  Marengo  county.  In  this  case^ 
^^-^"V^*^  Stephen  J.  Elliott  claims  fifty  dollars  on  account  of  John 
McOrew  McGrew  and  Thomas  Adams,  which  they  owe  to  him, 
▲dams  ^  El-  and  from  him  unjustly  detain,  &c.  (signed)  JoVml  W.  WU- 
^<^  son,  attorney  for  plaintiflf.  Issue  joined,  (signed)  idieHiy 
■     ■  Corzine,  defendants  attorney. 

McGrew  and  Adams  in  this  Court  assigned  various  er- 
rors, which  are  noticed  in  the  opinion  delivered  in  the 
cause. 

Barton  4*  Stswaat,  for  the  plaintiff  in  ^rror. 
AiKiK  aad  Kelly,  for  thc  defendant 

By  JUDGE  TAYLOR.  The  first  error  assigned  ^in 
this  case,  is,  that  ^<  the  Court  below  erred  in  proceeding  td* 
trial  and  judgment,  before  the  judgment  rendered  by  (he 
Justice  of  the  peace  had  been  broushtup  by  the  certiorari." 

It  appears  to  be  a  case  brought  from  a  justice  of  the  peace 
into  the  County  Court,  by  certiorari.  The  petition  states 
that  a  judgment  had  been  rendered  against  McGrew,  the 
petitioner,  in  favor  of  Elliott,  by  the  justice,  and  for  rea- 
sons which  were  deemed  sufficient  by  the  Judge  of  the 
County  Court,  he  prayed  and  obtained  a  writ  of  certiorari 
directing  the  justice  to  return  a  complete  record  of  the  pro- 
ceedings before  him  to  the  County  Court  In  conformity 
with  this  order,  he  made  a  return  of  the  warrant  and  exe* 
cution,  together  with  a  statement  of  the  time  at  which  judg-' 
«  ment  was  rendered  by  him,  and  the  sum  for  which  it  iras 

rendered.  This  statement,  it  is  true,  does  not  purport  to 
contain  a  copy  of  the  judgment,  as  entered  by  him  on  hit 
docket  or  elsewhere,  but  it  does  not  require  a  strained  con* 
struction  to  infer  that  it  is  such;  on  the  contrary,  its  pre- 
cision with  respect  to  dates,  sums,  &c.  forces  that  condu* 
sion  upon  the  mind.  But  even  if  it  were  not,  the  petiUon 
and  bond  admit  such  a  judgment,  and  the  defendant,  Mc* 
Grew,  who  sued  out  the  certiorari,  waived  every  irregu- 
larity in  the  return  by  going  to  trial  on  the  papers  which 
were  before  the  Court;  and  certainly  Elliott  cannot  now  be 
prejudiced  by  his  wrong. 

The  next  assignment  which  I  shall  notice,  though  not 
the  next  in  the  order  they  are  made,  is,  that  <<  the  amount 
in  controversy  was  not  within  the  cognizance  of  a  jury, 
and  should  have  been  exclusively  tried  by  the  Court*'  I 
am  far  from  admitting,  if  this  assignment  were  supported 
by  the  record,  that  it  would  be  error.    After  a  party  has 
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formed  an  issue  to  the  country,  it  would  be  perverting  in-  (^^^^^^J^ 
9tead  of  promoting  justice,  to  permit  him  to  reverse  a  cause  ^^^^T"^ 
on  this  ground;  and  it  may  often  happen  that  a  party  /^ 

claims  more  than  $20,  and  the  jury  would  be  of  opinion  ^^^  ^ 
tiiat  less  than  that  sum  was  due.    But  in  this  case,  the  ■ 

verdict  is  for  upwards  of  jS22,  and  although  at  the  time  the 
Warrant  was  issued,  the  plaintiffs  demand  may  have  been 
for  a  less  sum  than  220,  and  interest  subsequently  accru^ 
ing  may  have  swelled  it  above  that  sum;  yet,  in  my  opin- 
ion, a  jury  trial  in  such  case,  is  the  proper  one.  * 

The  4th  assignment  is,  that  <<  the  plamtiff  sued  but  one 
defendant  in  the  Court  below,  and  declared  against  two  in 
the  Court  above." 

It  appears  that  the  warrant  was  issued  against  McGrew 
alone;  that  Adams  became  his  securitv  in  the  bond  which 
he  gave  when  he  sued  out  the  writ  of  certiorari,  and  the 
9tatement  or  declaration  was  filed  against  both.     Although 
this  was  irregular,  yet  it  is  not  considered  as  a  ground  on 
whiek  the  cause  can  now  be  reversed.    Appeal  cases  will 
never  be  scrutinized  so  closely  as  causes  in  which  a  larger 
amount  is  in  controversy,  and  which  are  commenced  in  a 
Court  of  record.  And  in  this  case  no  injury  can  be  inflict*^ 
ed  upon  Adams  by  this  step.  He  was  liable  to  Elliott,  if  a 
recovery  were  had  against  McGrew,  his  principal,  and 
tiie  judgment  against  him  Wcmld  have  followed  as  a  matter 
o£  course  an^  this  irregulsritv  would  have  been  cured 
f  by  an  amendiment,  if  an  objection  had  been  made  to  it  be* 
/low,  particularly  as  the  issue  is  presumed  to  have  been 
I  made  up  under  die  direction  of  the  Court     The  defendant 
)  caonot  be  permitted  in  such  a  case  to  He  by,  take  no  ad- 
vantage of  such  a  defect  in  the  Court  below,  and  come 
into  this  Court  to  reverse  the  judgment. 

The  rest  of  Uie  assignments  relate  to  the  want  of  a  proper 
issue,  and  other  defects  in  the  pleadings. 
"  The  staiteraent  or  declaration,  it  it  conceded,  does  not 
embrace  a  sufficient  ground  of  aetion;  but  from  the  agree* 
tnent  filed  by  the  parties,  it  appears  that  they  entered  into 
an  arrangement  tluit  the  pleadings  should  be  filed  after  tlie 
trial.  It  does  not  certainly  appear  whether  the  statement 
eontained  in  the  reeottl,  and  the  issue  thereon^  were  made 
after  or  before  this  agreement;  but  even  conceding  that  it 
was  after,  jret  I  understand  this  agreement  as  amounting 
in  fact  to  a  waiver  of  all  strictness  m  pleading,  and  consi- 
der it  tantamount  to  an  understanding  that  the  parties  shall 
try  without  any  pieadlnga;  and  that  the  agreement  shall 
64 
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McGrew 

V. 

Adams  &  El 
liott. 


JAKUART1830.  stand  on  the  record  in  their  stead;  and  this  is  certainly  the 
more  correct  decision,  when  it  is  remembered  that  the  sta- 
tute requires  the  issue  to  be  made  up  under  the  direction 
of  the  Court,  who,  the  law  presumes,  would  have  it  cor- 
rectly done.  And  when  the  parties  thus  agree  to  do  that 
between  themselves,  which  oUierwise  it  would  be  the  duty 
of  the  Court  to  superintend,  it  would  be  highly  unjust  to 
permit  such  an  omission  as  is  now  insisted  on  as  a  cause 
of  reversal,  to  prejudice  either  party. 

The  judgment  must  be  affirmed;  and  of  this  opinion  is 
the  whole  Court. 


»  606 
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McGehee  V.  Childress. 


1.  The  plaintiff  deeJared  in  aMumpsit  on  a  note  f<ir  $1500,  to  be  naid  on  tir 
happening  of  a  certain  erent;  and  averred  that  the  event  had  baspene^ 
as  appeared  by  an  indorsement  on  the  note.  It  was  held,  that  tais  was 
sufficient  to  irarrant  a  judgment  by  default  final  for  the  amomt,  tbeca. 
being  no  plea. 

2.  Suffering  a  judgment  to  be  rendered  by  default,  is  an  admission  of  the 
plaintiff's  cause  of  action  as  laid. 

ff  This  was  an  action  of  assumpsit,  determined  in  Crreene 
Circuit  Court     The  suit  was  broua^ht  on  a  flotp*^  which 
was  transcribed  in  the  record  in  these  woroK   "  I  promise! 
to  pay  James  Childress,  or  order,  the  sum  of  fifteen  han*\ 
dr^d  dollars,  as  soon  as  possession  can  be  given  of  the  \ 

Clantation  that  Francis  Megee  is- now  living  on,  known  ^ 
y  the  name  of  the  French  grant,  marked  E.  E.  fortshte 
refieLved,  this  26th  day  of  December,  1822. 

ABRAHAM  McGEHEE. 
Test,  Thos.  C.  Farish. 

On  which  there  was  the  following  indorsement:  <<  I  ac- 
knowledge of  receiving  possession  this  day  of  the  within 
described  land,  agreeable  to  contract,  February  8,  1828. 

ABRAHAM  McGEHEE. 
Witnesses,  Jno.  Cocks,  A.  Holloway." 
The  declaration  alleged,  <^that  on  the  26th  of  Decemfa^^ 
1822,  the  plaintiff  was  the  proper  owner,  and  legally  au^ 
thorized  to  sell  a  certain  plantation   that  Francis  Megee 
was  living  on,  known  by  the  name  of  the  French  grant, 
(marked  E.  E. )  situate  in  the  couuty  of  Greene  aioresaid, 
and  in  consideration  that  the  plaintiff  would  give 
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Ion  thereof  to  the  defendant,  he,  the  said  defendant,  on  Januaryi83o 
the  26th  of  December,  1822,  by  a  certain  writing  called  a      ^  q^^ 
promissory  note,  and  delivered  the  same  to  the  plaintiff,  v. 

undertook  and  promised  to  pay  the  said  plaintiff  or  order^  Childress, 
tlie  sum  of  fifteen  hundred  dollars,  as  soon  as  possession  "  ■  " 
could  be  given  of  the  plantation  that  Francis  Megee  was 
then  living  on,  known  by  the  name  of  the  French  grant, 
(marked  E.  E.)  for  value  received.  And  the  said  plaintiff 
avers,  that  he  could  not  reasonably  sooner  than  the  8th 
day  of  February,  1828,  give  possession  of  said  plantation; 
and  he  further  avers,  that  on  the  8th  of  February,  1828, 
at  the  county  aforesaid,  the  said  plaintiff  did  give,  and  the 
defendant  did  then  and  there  receive  possession  of  said 
plaintiff;  and  which  by  a  certain  writing  signed  with  the 
proper  hand  of  him  the  said  defendant,  of  the  date  last 
aforesaid,  and  then  and  there  delivered  to  said  plaintifl, 
more  fully  appears  by  indorsement  on  the  back  of  the  pro- 
missory note,  whereby  the  defendant,  by  force  of  the 
premises;  on  the  8th  of  February,  1828,  became  liable  to 
pay  said  sum  of  jSl500  to  said  plaintiff,  &c.  and  thereupon 
j)romised,  &c.  The  defendant  filed  no  plea  to  this  decla- 
ration, and  the  plaintiff  took  judgment  by  default  final,  at 
the  September  term,  1828,  of  the  Court,  for  ^11572. 

McGehee  assigned  for  error,  in  this  Court,  among 
other  things,  that  the  declaration  was  uncertain  and  insuC 
ficient;  that  the  judgment  by  default  final  was  erroneous, 
and  that  the  damages  should  have  been  ascertained  by  a 
jury. 

Stewart,  for  the  plaintiff  in  error,  insisted  that  the 
note  and  the  indorsement  on  it,  were  no  part  of  the  record, 
and  could  not  be  referred  to  for  any  purpose;  that  the 
declaration  was  all  that  could  be  looked  to,  to  shew  the 
•cause  of  action,  and  sustain  the  Judgment,  and  that  the 
judgment  must  stand  or  fall  by  the  declaration;  that  the 
declaration  was  insufficient  for  want  of  precision  and  cer- 
tainty, and  above  all,  that  it  was  insufficient  to  authorize 
the  rendition  of  a  judgment  by  default  final.  The  instru- 
ment sued  on  is  treated  as  a  promissory  note,  whereas 
clearly  it  is  not  one.  A  written  promise,  to  be  entitled  to 
the  character  and  dignity  to  a  promissory  note,  and  to  en- 
joy the  beneficial  quality  of  being  evidence  per  seoisi  con- 
sideration, &c^  without  further  proof,  must  be  a  promise 
to  pay  money  absolutely,  and  for  value  received;  if  there 
be  a  condition,  and  it  be  contingent,  or  it  requires  any 
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J[ANU^Tim  other  evidence  to  make  it  due  and  payable,  it  is  no  longjBr 

^ry]^'^  *  promissory  note.     The  instrument  must  be  a  promis- 

^  V.  ^^      sory  note  at  the  time  it  is  made,  and  if  it  is  not  then  one, 

Childreu.     it  never  can  become  so  by  force  of  any  fact  happening  sub- 

■-  sequently.     Here  the  plaintijflf  is  compelled  to  make  out 

his  cause  of  action,  to  rely  not  only  on  the  writing  a0 
made,  but  also  on  other  facts  which  happened  long  after- 
wards, and  by  connecting  the  two  acts  of  the  deiendant 
together,  he  makes  it  out  to  amount  to  a  promissory  note^ 
It  is  then  but  written  evidence  of  a  contract,  and  not  nego* 
tiable  paper;  and  it  should  have  been  declared  on  with  all 
the  forms  and  averments  of  a  special  contract,  with  a  fuU 
statement  of  the  consideration,  inducement,  &c.  alleging 
damages  for  the  breach;  and  then  on  a  judgment  by  default, 
a  jury  should  haVe  been  empannelled  to  say  what  those 
damages  were.  The  declaration  does  not  aver  with  suffi- 
cient precision  and  certainty  the  matter  of  the  indorse- 
ment, it  does  not  appear  what  was  indorsed  and  signed  by 
the  defendant  on  the  back  of  the  writing.  The  nature  of 
the  averment  does  not  give  to  the  defendant  the  proper 
.  opportunity  to  traverse  the  allegation  by  a  plea,  and  were 
it  not  for  the  note  itself,  which  is  improperly  copied  into 
the  record,  and  is  no  part  of  it,  the  Court  could  not  yet 
tell  what  was  indorsed  on  the  writing.  This  contract  was 
the  proper  subject  for  an  inquiry  of  damages.  The  decla- 
ration, it  is  true,  averred  that  the  possession  could  not  rea- 
sonably be  delivered  sooner  than  the  8th  of  February, 
1828,  but  that  was  a  matter  which  the  writing,  for  aught 
of  it  that  was  set  forth  in  the  declaration,  did  not  ascertain; 
and  therefore  should  be  found  by  a  jury.  It  did  not  appear 
but  that  the  possession  might  have  been  sooner  delivered, 
in  'Which  case  the  damages  would  b(^  much  reduced. 

Srortridgb  &  Ellis,  contra. 

By  LIPSCOMB,  C.  J»  The  action  is  founded  on  the 
written  instrument,  signed  by  the  plaintiff  in  error,  where- 
by he  promises  to  pay  the  defendant  in  error  81500,  on 
the  defivery  of  possession  of  the  land,  for  value  received. 
The  declaration  sets  out  that  Childress  was  the  rightful 
owner  of  the  plantation  described  in  the  instrument;  that 
he  had  sold  it  to  the  maker  of  the  said  note;  that  on  the 
8th  of  February,  1828,  full  and  peaceable  possession  was 

¥ven  of  the  same,  and  that  it  was  received  by  M cGehee. 
here  was  i>o  plea  filed^  and  judgment  was  entered  up  by 
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de&uk  on  the  note,  with  iotereflt  from  the  time  when  the  ^^JJJJ^JJ^ 
defendant  obtained  possession.     We  cannot  see  the  least     ^^^^^^ 
ground  for  supposing  that  the  judgment  by  default  ought  ▼. 

to  have  been  interl^utory  ia  this  case,  as  contended  for     CWWr^M. 
by  the  plaintiff  in  error.     On  the  happening  of  the  eon^  .............. 

tingency  named  in  the.  note,  it  became  an  absolute  priA 
mise  to  pay  the  sum  mentioned;  and  after  the  default,! 
there  was  no  necessity  for  an  inquiry  of  damages.  The 
judgment  by  default  admitted  the  plaintiff's  cause  of  ac* 
tjjpa  as  laid  ip  his  declaration. 

Judgment  affimed. 


Sugg  v.  Buboess  and  Davis. 

1.  A  constable  levied  nine  execatioss  on  n  jq«SVo>  and  took  aina  bonds  pay- 
able to  the  plaintiff  for  the  deiWery  of  the  property.  The  bonds  being 
Ibrfeitad,  tba  j^laintUf  brofaght  an  actum  of  dew  and  declared  in  one  eonnt 
on  the  nine  bonds.  On  demorrert  the  nroeeedhigB  were  held  to  be  proper. 

2.  Snch  bonds  nuy  be  good  as  common  law  bonds,  though  not  taken  strlcUy 
^  the  atatuta  re^iaires. 

This  was  an  action  of  debt,  brought  by  William  Sugg, 
ip  Franklin  Circuit  Court,  in  1828,  against  R.  Burgess, 
B.  Burgess  and  J.  Davis,  to  recover  on  nine  delivery  or 
forthcoming  bonds,  each  in  the  penalty  of  one  hundred  and 
ten  dollars,  made  on  the  20th  of  March,  1827,  by  the  per- 
sons above  named,  and  payable  to  the  plaintiff.  In  the 
declaration,  the  action  was  discontinued  as  to  R.  Burgess, 
who  was  returned  <<not  found,"  and  against  the  other 
defendants,  after  setting  out  the  penal  part  of  the  bonds,  it 
was  alleged  that  the  said  nine  bonds,  and  every  of  them, 
were  subject  to  a  eertain  condition  thereunder  written, 
&e.  reciting,  that  whereas  one  Ira  Olive,  a  constable  of  the 
county  and  State  aforesaid,  had,  on  the  day  of  the  date 
of  said  bonds,  levied  an  execution  on  a  negro  named 
CassiuB,  as  the  property  of  R.  Burgess,  at  the  instance 
of  the  plaintiff;  the  condition  in  each  bond  was,  that 
if  said  R.  Burgess  should  deliver  the  property  to  said  Ol- 
ive, constable,  on  the  first  Monday  in  May  neict  after  the 
date,  at  the  Court  House  in  Russeiville,  to  be  sold  to  sa- 
tisfy the  amount  of  the  debt  and  costs  in  each  bond  men- 
tioned, (which  it  was  averred,  wa|  in  each  case  equal  to 
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^vijARTissA.  one  half  the  amount  inserted  in  each  bond  respectively, 
as  penalty,)  or  that  said  B.  Burgess  or  said  James  Davis 
should  do  it  for  him,  then  the  said  bonds  to  be  void,  else 

Bnnpesa  and  to  be  and  remain  of  full  force  and  virtue.  It  was  also 
^"'       iC^erred  that  R.  Burgess  did  not  deliver  the  negro  to  said 

"  pitve,  nor  pay  the  amount  of  the  said  debts,  &c.     To  this 

declaration,  there  was  a  demurrer,  and  by  the  Court,  the 
demurrer  was  sustained.  The  plaintiff  moved  to  amend 
tiie  declaration,  by  inserting  an  averment  that  the  execu- 
tions alluded  to  in  the  bonds  sued  on,  were  issued  by  a  jua^ 
tice  of  the  peace  of  Lawrence  county,  and  sent  to  Frank- 
lin, and  exhibited  the  executions  in  support  of  the  motion, 
but  the  Court  refused  to  permit  the  amendment  Judg- 
ment on  the  demurrer  was  rendered  for  the  defendants. 
Sugg,  the  plaintiff  below,  assigned  for  error  in  this 
Court,  among  other  things,  that  the  demurrer  was  wrong- 
fully sustained,  and  that  the  motion  to  amend  was  refused. 

Kellt  &  Hutchison,  and  W.  B.  &  P.  Martin,  for 
the  plaintiff  in  error.  The  bonds  were  lawful,  and  such  as 
^^ST**^^^  the  Statute  authorizes.  The  act  of  1807, «  provides,  that 
when  forfeited,  they  shall  be  returned  to  the  justice  issu- 
ing tliem,  whose  duty  it  becomes  to  issue  executions  againft 
iLawaoTAhu  all  the  obligors.     The  act  of  1814,  ^  requires  officers  to 
flS^lec^l^  return  forfeited  bonds  to  the  justices  issuing  them,  that  no- 
tice shall  be  given  to  the  obligors,  and  that  if  they  do  no| 
appear  in  ten  days,  deliver  the  property  and  shew  cause 
why  they  did  not  deliver  it  in  due  time,  judgment  shall 
be  rendered  against  them;  but  these  statutes  do  not  pro- 
vide for  the  case  of  an  execution  going  from  one  county 
oAetson884.  into  another.     The  act  of  1824,^  directs  how  an  execution 
^^^^    '        should  be  certified  which  issues  from  one  county  to  ano- 
ther, and  requires  that  it  shall  be  returned  in  not  less  than 
thirty,  nor  more  than  ninety  days  after  its  dale,  but  still 
no  provision  is  made  for  returning  the  bond,  giving  no- 
tice, &c.     This  was  an  omission  in  the  statute;,  which  has 
only  been   lately  supplied,  long  after  those  bonds  were 
given;  and  for  this  reason  the  plaintiff  failed  to  obtain 
judgments  on  motion.     But  again,  actions  on  such  bonds 
for  the  delivery  of  property,  are  sustainable  at  common 
^w^i'vi^C"  law,**  even  if  they  were  not  good  under  the  statute;  the 
Rep.  96^*  1  remedies  siven  by  statute  on   those  bonds  are   cumula- 
PiSr  4<?  S5M  ^'^®^  ^^^       °^^  destroy  the  common  law  remedy.     The 
1  c«U.  41.      declaration  was  good  in  itself,  and  if  there  existed  any  de- 
fence against  it^  it  should  have  been  shewn  by  plea.    The 
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demurrer  should  therefore  have  been  overroled.     There  jamijakt  iss^: 
was  error  also  in  refusing  the  amendment;^  the  Court  has 
no  discretion  on  such  motion  except  as  to  the  terms  it  may 
Ihink  proper  to  Impose.*  **"K' 


GatlE}  for  the  defendants  in  error. 


a  Law*  of  Ala/ 
454. 


By  JUDGE  WHITE.  The  Circuit  Judge  sustained  ^^^fr]^^' 
*ihe  demurrer  to  the  plaintiff's  declaration,  and  refused  to 
permit  the  proposed  amendment;  the  only  error  necessary 
to  be  noticed,  is  that  of  sustaining  the  demurrer.  Sugg, 
the  plaintiff,  declares  for  11990,  due  as  the  aggregate  pen- 
alty of  nine  bonds  given  to  a  constable  for  the  delivery  of 
ihe  property  levied  on;  he  sets  out  the  making  of  the 
lK)nds^  the  condition,  and  for  breach,  that  the  negro  was 
not  delivered,  nor  the  debts  paid.  This  declaration,  to 
my  view,  contains  all  substantial  requisites.  From  the 
Yecitals  in  the  conditions  of  the  bonds  as  set  out,  it  ap 
pears  the  plaintiff  had  placed  nine  different  executions  in 
the  hands  of  one  Ira  Olive,  a  constable,  which  had  been 
issued  on  his  behalf,  asainst  a  certain  Richard  Burgess^ 
which  executions  being  levied  on  the  slave  mentioned  as 
the  property  of  said  Burgess,  he,  together  with  Benjamin 
Bureess  and  James  Davis,  as  bis  securities,  executed  the 
bonds  sued  on,  as  forthcoming  or  delivery  bonds.  These 
bonds,  from  the  description  given  in  the  declaration,  were 
of  the  ordinary  kind,  given  for  a  valuable  consideration, 
and  a  purpose  expressly  authorized  by  law;  and  the  plain- 
tiff, instead  of  suing  on  each  separately,  has,  to  save  costs 
to  the  defendants,  as  he  might  well  do,  united  them  all  in 
one  action.  If,  however,  the  bonds  were  not  taken  in 
strict  pursuance  of  the  statute,  this  would  only  prevent  the 
plaintiff  from  proceeding  on  them  in  the  summary  mode, 
Dy  motion,  and  could  by  no  means  affect  his  remedy  by 
suit  at  common  law.  Had  they  even  been  taken  to  the  offi- 
cer instead  of  the  plaintiff,  this  could  have«been  done,  as 
appears  from  various  decisions  of  the  Virginia  Courts, 
where  there  are  statutes  similar  to  our  own.^'  The  Court, 
therefore,  erred  in  sustaining  the  demurrer  to  the  declara- 
tion, for  which  the  judgment  must  be  reversed,  and  the 
cause  remanded. 

JivDQE  Tatlor  not  sitting. 


e  lWa9b.it. 
S67.  3  Calt 
484. 
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G££y  administrator,  v.  Nicholsof. 

gg  512I  I*  Where  a  debt  wea  dne  by  A.  as  principal,  and  B.  and  C.  Ba  teenritiei,  to  D . 

188  824i  end  B.  for  yaluable  com ideration  received  of  A.  pronuM*  to  pay  it  to  D. 

and  fails  to  do  no,  by  reason  of  which  it  is  paid  by  C.    A.  may  maintain 

assumpsit  for  C's  nse,  against  B.  for  his  failare  to  pay  tfhedebfc 
3.  In  such  action,  however,  a  demand  due  by  A.  to  B.  is  a  good  set  ofll 
3.  A  demand  accruing  by  reaeon  ef  a  ftiSure  of  the  consideration  of  pot 

of  a  note  previoasly  transferred  by  A.  to  B.  and  ascertained  by  a  decree 

in  equity,  is  a  gooa  set  off. 
4k  A  jodgment  will  be  presumed  te  be  in  foil  foree,  though  a  writ  of  error 

be  sued  oat  on  it,  when  the  record  siiews  no  dispoeitiooof  the  writ  ef  error. 

In  the  Circuit  of  Wilcox  county,  in  October,  1824, 
Jobn  W.  Williamson,  who  sued  for  the  use  of  Theophilus 
Nicholson,  brought  an  action  of  assumpsit  agsdnst  Joseph 
Cree,  to  recover  on  an  instrument,  which  was  as  follows; 
"Pordand,  March  14,  1821.  Then  received  of  J.  W, 
Williamson,  eleven  hundred  dollars,  which  sum  is  the  full 
amount  due  by  said  WilKamson  in  the  St  Stephen's  Bank, 
which  slim  of  eleven  hundred  dollars,  I  am  bound  to  pay 
into  said  bank  at  St  Stephens,  as  the  several  instalments 
may  become  due;  the  day  and  date  above  written. 

"JOSEPH  GEE." 

The  plaintiff  declared  specially  on  this  agreement,  that 

Greehad  received  of  him  the  sum  of  money  mentioned  in 

the  receipt,  and  had  promised  to  pay  it  into  tfte  Tombeck- 

be  B^nk,  and  averred  that  Gee  had  wholly  fiiiled  to  pay 

it,  or  any  part,  as  the  instalments  became  due.  by  means 

whereof  he  became  liable  to  repay  it  to  him.    There  were 

also  counts  for  money  had  and  received  by  the  defendant, 

to  the  plaintiff's  use,  money  lent  and  advanced  by  the 

•  The  jndg't  plaintiff  for  the   defendant's  use,  &'c.     The  defendant 

is  ti:uB  des.  pleaded'  non  assumpsit,  the  statute  of  limitations,  payment^ 

bi'if^Fezcefh  ^^  ^^9  ^^^  accord  and  satisfaction.     Pending  the  suit,  the 

tious  but  in  defendant  died,  and  Sterling  H.  Gee  was  made  a  party  as 

^n'SdTfs  ^^^  aflministrafor.     At  November  term,  1808,  the  cause 

m  ezhiftit.  It  was  tried. 

^*5^^  On  the  trial,  the  plaintiff  read  the  receipt  sued  on,  and 
rendered  a-  gave  in  evidence  a  judgment  obtaitied  in  Munroe  county, 
SIST  iton^  ^y  theTombecbe  bank  against  J-  W.  Williamson,  Joseph 
though  exe-  Gee  and  Theophilus  Nicholson,^  for  the  same  debt;  and 
usa^st"^iu1  ^^^  *  receipt  from  the  sheriff  of  Munroe  county,  shewing 
ttree.  The  that  the  whole  of  the  judgment  had  been  paid  by  Nichol* 
wu  ^ahirt  ^°'  '^^^  defendant  proved  by  a  receipt  sisned  by  Nich- 
the  three.      olson,  that  he  ha(|  paid  to  Nicholson  one  half  of  the  amount 
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he  had  paid  to  the  sheriflTof  Mtinrbe,  snd  uaider  the  pteai 
of  set  off,  he  offered  in  evidence  the  record  of  a  suit  in 
Chancery,  shewing  that  Williamson  had  before  that  time 
assigned  to  Joseph  Gee  a  note  made  by  One  Shaw,  for 
81250.  On  this  note  Gree  sued  Shaw^  and  obtained  a 
judgment  at  law.  Shaw  filed  his  bill  in  equity  against 
Gee,  and  against  Williamson,  alleging  a  fraud  by  William- 
son in  the  consideration  of  the  note.  Williamson  nevef 
answered  the  bill,  and  on  the  final  trial  the  Court  of  Chan*' 
eery  decreed  a  perpetual  injunction  as  to  $500  of  the  con- 
sideration of  the  note>  and  restraining  the  collection  of  so 
much  from  Shaw,  or  atiy  interest  on  that  sum.  The  iudg- 
ment  at  law  obtained  by  Gree  against  Shaw  was  rendered 
in  November,  1823.  On  Shaw's  bill,  an  interlocutory 
injunction  was  granted  for  the  1^500  in  the  same  month. 
At  the  A|Mil  term,  1824,  ^oa  the  answer  of  Gee,  the  in* 
junction  was  dissolved,  but  at  the  final  trial  it  was  rein- 
stated and  made  perpetual  as  before  stated.  It  further  ap- 
peared that  on  the  2d  of  June,  1825,  Sterling  H.  Gee^ 
the  administrator,  had  sued  out  a  writ  of  error  to  the  Su- 
preme Court  to  reverse  this  decree,  but  no  further  disposi- 
tion of  this  writ  appeared  in  the  transcript  produced.' 
These  proceedings  were  produced  to  ^ew  the  existence 
of  an  actual  demand  equal  to  the  deficit  in  the  note,  as  be- 
ing due  by  Williamson  to  Gree's  administrator;  ^ut  the 
record  was  rdected  as  improper  evidence.  It  did  hot  ap^ 
pear  that  Williamson  had  paid  any  thing  to  the  bank  or  to 
Nicholson.  The  defendant's  counsel  requested  the  Court 
to  instruct  die  jury  that  Williamson  could  not  maintain 
llie  action,  and  that  the  suit  should  have  been  in  the  name 
of  Nicholson  for  money  paid,  laid  out  and  expended,  but 
the  Court  instructed  the  jury  that  Williamson  could  main- 
tain the  action.  To  these  several  decisions  of  the  Court, 
the  defendant  below  excepted.  There  was  a  verdict  for 
the  plaintiff  for  ||625  93^  and  judgment  thereupon. 

The  errors  assigned  by  Gee,  the  plaintiff  in  error,  are, 
that  the  evidence  of  set  off  was  rejected,  and  the  instruc- 
tions  requested  by  him  refused. 

Hitchcock,  Gohdost  and  Bagbt,  for  the  plaintiff  in 
error.* 
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Parsons  &  Coopeb,  for  the  defendant 

By  JUDGE  TAYLOR.    It  appeang  that  Williamson 
65 
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lAvvABt^tm.  hii  /Executed  hU  note  to  the  Tombeekbe  Bank,  with  Gee 
and  one  Nicholson  ag  his  aecurities.  That  some  time  af- 
ter tbiSy  by  an  arrangement  which  was  entered  into  be- 
tween Gee  and  Williamson,  and  for  a  valuable  considera- 
tion, Cree  executed  the  instrument  of  writing  on  which 
Ais  action  is  founded,  by  which  he  promised  to  pay  die 
de^t  due  the  said  hank,  ''as  the  several  instalments  may  be- 
eome  due."  The  note  due  to  the  bank  was  not  discharged 
in  conformity  with  this  agreement,  and  suit  was  instituted 
thereon  against  the  payors,  and  a  judgment,  which,  from 
its  defectiveness,  is  totally  void,  was  rendered  against 
Nicholson  alone;  an  execution  appears  to  have  been  Siere- 
on  issued  against  all  the  defendants,  and  one  half  of  the 
amount  of  the  exeeution  was  paid  by  Gee,  and  the  other 
half  by  Nicholson.  It  further  appears  that  said  William- 
son assigned  at  another  time  to  the  said  Gee,  a  note  on  one 
William  Shaw;  that  suit  was  instituted  by  Gee  against 
Shaw,  and  judgment  was  recovered  for  the  whole  amount  of 
this  note;  that  Shaw  instituted  a  suit  in  Chancery  against 
Gee  and  Williamson,  and  upon  filing  his  bill,  obtained  an 
injunction  on  the  allegation  of  fraud  in  tiie  consideration 
for  this  note.  The  injunction,  on  the  coming  in  of  the  an- 
swer, was  dissolved,  and  the  whole  of  the  money  was  col- 
lected by  Gee,  but  afterwards,  on  the  final  hearing  of  the 
bill,  a  decree  was  rendered  perpetually  injoining  about 
^800  of  said  judgment;  from  this  decree,  a  writ  of  error 
was  subsequently  sued  out  by  Cree's  administrator,  of  the 
prosecution  or  result  of  which  there  is  no  evidence.  This 
decree  in  favor  of  Shaw,  was  offered  as  evidence  undw  the 
plea  of  set  off,  and  rejected,  and  to  the  opinion  of  tho 
VQurt  rejecting  this  evidence,  an  exeeption  was  taken,  and 
it  is  now  insisted,  1st  That  there  is  no  cause  of  action  in 
the  declaration;  and  dncL  That  the  evidence  should  have 
been  admitted. 

In  support  of  the  first  point,  it  is  contended,  that  Will- 
iamson cannot  sue  on  the  instrument  Which  is  made  the 
foundation  of  the  action,  until  he  has  suffered  by  Cree's  de- 
fault, and  that  an  averment  that  he* has  been  compelled  to 
pay  the  debt  to  the  bank,  or  a  part  of  it,  is  necessary  to 
sustain  his  action. 

I  do  not  believe  this  position  is  maintainable.  The  in- 
strument itself  formed  a  sufficient  foundation  for  the  ac- 
tion. When  the  agreement  contained  on  its  taxse  was  vio- 
lated, Williamson  had  a  right  to  sue  upon  it,  for  he  was 
liable  to  the  bank>  and  his  remedy  against  Gree  was  open 
and  plain.  ^, 
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The  other  objection,  I  tbinfk,  has-been  well  tdken.  Eight  mnuary  naot 
hundred  daltani  had  been  perpetaallj  injohied  at  the  sofJt  ^^^^^^^^^^^ 
of  the  payor  of  af  note  given  to  Wilhamsofiy  and  aMoAed    ^^  ^^*  - 
by  him  to  Gree,  ufK)n  proof  of  fratid  on  the  part  of  Wilk     Mdnbon. 
iamson  in  the  inception  of  that  note.     The  indorisement  ——.-—.' 
was /yHmaybde  evidence  of  a  foil  and  fair  consideratioii 
having  passed  from  Ciee  to  WdlUamsoir,  when  fhia  assign^ 
nent  was  maxle.     The  decree  tn]oini>ng  the  coHeetiov  of  a 
Dart  of  this  judgment,  gave  to  Gee  s  right  of  action  against 
Williaonson,  m  the  amount  injoined,  and  if  the  conttaet 
between  them  aC  the  time  the  note  Wa»  assigned,  was  such 
ts  wofrid  prevent  a  lecovery,  it  Would  devolve  on  him  to 
prove  it  in  defence.     Nor  is  k  considered  thact  the  disso«> 
lution  of  the  injofiction  by  tiw  ittterlocutory  decree,  atki 
consequent  collection  of  the  mosey,'  eato  vary  the  eattse  as 
regards  the  admissibility  of  th^  testitRony  offered.     By 
Ihe  finri  decree.  Gee  ^was  bound  to  repay  th«  money  to 
Shttw;.  he  might  have  done  so,  and  that  fact  he  could  not 
be  pernntted  to  prove  until  he  had  laid  die  feundatiod  for 
the  admission  of  evidence  establishing  this  fact,  by  intro- 
duciing  the  record  which  cofitained  tlmt  decree.     The  su- 
ing the  writ  of  error  can  make  ma  diflerence.     We  cannot 
presume  the  decree  to  be  reversed  uiitif  this  ifer  shown  by 
proof^  but  most  conetder  it  as  yet  in  full*  force: 

Judgment  reversed,  and  cause  rememded. 

JniMiE  Gbbnshaw  not  sitting. 


McBroom  v.  SommswhiLB  et  al. 

i.  A  secaritv  in  an  injancUoa  bond  filtd  hit  bill  (br  reliefai^alDst  a  iudg-    x 
ment  rendered  agamst  him  on  tbe  bond:  It  was  held  that  he  Gould  not 
go  into  the  wsertU  oftfae  prvfiooi  dteree  rendered  agahltt  his  principal, 
nor  of  the  original  judgment  at  law  which  had  beeb  injoiiied,  aofiraad 
beinff  allegeain  the  rendition  of  the  decree. 

%  Unifer  lome  drcvmstaactfi,  tlie  sicknefea  and  inability  of  cditdtel  to  at* 
tend  Court  may  entiUea  party  toreUefin  eqaity;  bnt  if  there  are  coon- 
sel  in  attendance  who  are  unprepared^  a  motion  fbr  a  continuance,  or    >^ 

-  «ew  trial  at  law,  it  the  proper  remedy.  ^-^  - 

'Z*  A  Coort  of  Equity  cannot,  any  mere  man  a  Couit  of  LaW,  compel'a  party 
to  relinquish  a  security  he  has  fairly  acquired,  or  change  it  (or  another. 
Therefbre  eqnitY  eqimot  sabstittit^  a  person  at  defendant  in  a  judgment 
in  place  of  aBotnen 

4*  Where  a  bill  is  dismiued  for  want  of  proseeutioa,  it  operates  as  a  dit» 
continuance,  atid  does  m>t  prercnf  the  bringing  of  anew  bill. 

Tms  wsura  proceeding  vol  Chaneery,  determteed^  in 
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lANVAMT  U90.  Madisoti  Circuit  Court,  and  brought  by  writ  of  error  to 
^^-^^^^^""^^  this  Court  by  William  Mdiroom,  the  complainant  below. 
McBfoom  jjj  October,  1827,  McBroom  filed  his  bill  against  Alex- 
SommeimUe.  ander  Sommerville,  James  Black,  David  Ireland,  and  also 
^^^___^^___^  against  James  J.  Thornton,*  John  McKinley,  Oliver  S.  Hal- 
0tead,  and  Arthur  F.  Hopkins,  their  attorneys.  The  mate- 
rial facts  of  which,  as  recited  and  summed  up  in  the  opinion 
delivered  in  this  Court,  are,  that  Black  and  Ireland,  mer- 
chants trading  under  the  firm  of  Black  &  Ireland,  were  in- 
debted to  Sommerville^  on  a  note  made  by  them  to  him 
for  j$4,800,  on  which  there  remained  due  the  sum  of  03,798 
60;  that  they  transferred  and  assigned  to  him  notes  and 
accounts  due  by  divers  persons  to  an  amount  sufficient  to 
pay  the  debt,  without  recourse,  except  only  in  case  of  in* 
solvency  found  by  a  due  course  of  law;  that  subsequently, 
Sommerville  met  with  Black,  one  of  the  firm,  in  Nash- 
ville, and  having  heard  that  he  had  shipped  a  quantity  of 
cotton  to  the  city  of  New  Orleans,  for  the  purpose  of  pay- 
ing for  a  parcel  of  cotton  bagging,  which  he  had  directed 
to  be  shipped  to  that  port  from  Scotland,  informed  him 
that  he  had  attached  the  cotton  to  pay  the  debt  of  Black  & 
Ireland;  that  this  was  a  false  representation  made  by  Som- 
merville; that  in  fact  no  attachment  had  been  levied;  that 
Black,  wi4^  a  view  to  raise  the  attachment  on  the  cotton, 
ffave  his  own  covenant  to  Sommerville,  to  pay  him  a  suf- 
ficient quantity  of  the  cotton  ba^ng  to  discharge  the  resi- 
due of  the  debt  of  Black  &  Ireland;  that  most  of  the  notes 
and  accounts  transferred  by  Black  &  Ireland,  could  have 
been  collected  by  due  diligence.  It  is  further  chained, 
that  Sommerville  instituted  a  suit  against  Black  on  the  co- 
venant; that  Black  employed  Arthur  M.  Henderson,  (his 
co-partner,  Jameft  W.  McClung  beine  absent,)  to  defend 
the  suit,  and  cave  him  his  papers,  evidence  and  instruc- 
tions for  the  defence,  and  having  important  business,  left 
the  United  States,  and  went  to  Scotland,  under  the  belief 
that  his  defence  would  be  made;  that  Henderson  was  dan- 
gerously ill,  and  unable  to  attend  at  the  trial:  that  McClung 
was  unprepared  and  unable  to  make  his  defence,  and  in 
consequence  thereof,  that  judgment  was  rendered  against 
him  for  02,762  damages,  besides  costs;  that  Black  filed 
his  bill  to  injoin  the  judgment  against  him,  stating  sub- 
stantially the  facts  above  noticed,  and  that  Sommervill^ 
in  his  answer,  admitted  the  material  facts  charged  in  ^e 
bill;  that  he  admitted  that  the  covenant  had  been  given 
under  the  impression  that  the  cotton  had  been  attached  in 
New  Orleans,  but  that  in  iact  it  bad  not  been;  but  h^ 
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averred  that  the  judgment  was  not  for  more  than  was  actu-  javuaryiuo 
ally  due  him,  and  denied  all  fraud;  that  he  admitted  the  ^""^y"*^^ 
sickness  of  Mr.  Henderson,  the  absence  of  Black,  and  that  ^^^^ 

he  did  not  deny  the  inability  of  Mr.  McClung  to  make  the  SomiierTille. 
defence,  but  denied  any  negligence  in  the  collection  of 
the  notes  and  accounts  transferred.  The  ball  further  al- 
leges that  for  the  purpose  of  obtaining  an  injunction  on  this 
bill  of  Black;  that  he,  Black,  gave  an  injunction  bond,  ia 
which  tfaecomplainant,  McBroom,  together  with  one  Gas- 
ton, became  bound  as  his  security.  He  also  charges  that 
there  was  a  final  decree  dismissing  the  bill  of  Black,  and 
that  judgment  has  been  obtained  against  him  on  the  in* 

1' unction  bond  in  favor  of  Somrnerville.  He  does  not  al* 
ege  any  fraud  or  collusion  in  obtainine  the  decree  dismiss^ 
sng  the  bill;  he  states  that  Ireland  is  solvent,  and  that  Black 
is  insolvent  The  prayer  of  the  complainant^s  bill,  is,  that 
Sommerville  and  his  attorneys  be  injoined  from  collecting 
the  amount  of  the  judgment  obtainea  against  the  complain- 
ant, that  an  account  may  be  taken  of  the  proper  amount 
for  which  he  is  chargeable  on  the  notes  and  accounts,  and 
if  any  thing  be  found  due  on  such  accounting,  that  it  be 
decreed  to  be  paid  by  Ireland;  there  is  also  a  prayer  fof 
general  relief,  &e.  At  October  term,  1827,  in  the  Court 
below,  the  defendants  moved  to  dismiss  the  bill  for  wanl 
of  equity  on  its  face,  which  motion  the  Court  sustained, 
and  the  bill  was  dismissed.  This  was  here  assigned  for  error 
by  McBroom,  the  complainant,  who  died  pending  the  suit' 
in  this  Court,  upon  which  his  administrators  were  made 
parties. 

Gatle,  Hcttchison,  and  Cbaighe ad,  for  the  appellant, 
argued,  and  cited  1  Maddox^s  Chancery,  205.  2  Thomas 
Coke^  506,  (n.  3.)  14  Johnson,  79.  1  Wheaton,  6.  1  Star* 
kie's  Evidence,  191-2-3.  199,  3.  Wilson.  304.  6  Term' 
Reports,  607.  4  Term  Reports,  146.  2  New  Hampshire  • 
Reports,  26.  5  Massachusetts,  334.  Cooper's  Equity 
t'leading,  271,  274.  1  Atkyns,  571.  17  Massachusetts, 
237,  2  Atkyns,  44.  4  Brown's  Chancery  Reports,  60. 
4  Johnson's  Chancery  Reports,  123,  300.  Gilmer's  Re« 
ports,  159.  3  American  Digest,  83.  7  Johnson's  Chance 
ry  Reports,  1.  Fell  on  Guaranty,  214.  17  Johnson,  384. 
4  Dess.  Reports,  44,  227.  1  Pothier,  246,  247.  10 
Johnson's  Reports,  524.  Paley  on  Agency,  249,  250.  ^ 
Johnson's  Reports,  126.  1  Johnson's  Chancery  Reporteir. 
73.  2  Dallas's  Reports,  236.  1  Washington's  C.  C. 
Reports,  320.  14  Johnson's  Reports;  501 . 
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jAKCAHTioak     Hopkins^  for  the  appdlees,  argued  in  reply,  and  cited 
^-^^'^^  9  Harrison's  Chancery,  193,  195.  I  Harrison's  Chancery, 
IfeBroom      141^  143^   143,  g  Vcsey,  senV.  630.  1  Jcrfwson's  Cases^ 
Shmmerriiie,  49)9,  496.  3  Henning  &  Munford,  67. 


■fc^fci 


£ 


By  LIPSOMB,  C.  J.  The  complainant  prays  that  the 
judgment  obtained  on  the  covenant,  and  the  decree  dis- 
missing Black's  bill,may  be  opened,  and  that  if  this  cannot 
be  done,  then  that  Ireland  may  be  sithsdluted  in  the  judg- 
ment on  the  injunction  bond  in  Ikis  place. 

The  counsel  for  the  cetnplunaftt  insist  that  tikis  bill  is 
in  the  nature  of  a  bill  of  review,  and  that  Ghaseery  ou^t 
to  allow  him  all  the  equity  that  Black  was  entitled  to.  In 
(oswer  to  this  position,  it  wiH  be  only  necessary  lo  say, 
that  it  does  not  contain  a  single  essential  ingredient  o£  a  biU 
of  review;  and  as*  there  is  no>fraud  alleged  in  obtaining  the 
decree,  there  cannot  be  the  smallest  pretence  fov  opening 

d  revising  the  matters  charged  in  tJkat  bill;  we- presume 

at  its  merits  were  fully  discussed,  aaid  duly  eonsidered 
4»n  the  finij  hearing.  It  is  not  important  to  inquise  whe- 
tiier  a  sufficient  exeuse  wae  rendcted  by  Black  m  his  bill, 
for  not  making  his  defence  at  comrnon  hw  when  sued  on 
his  covenant,  all  tlie  facts  setup  by  him  as  grounds  of  celief 
eould  have  been  used  in  his  oefence  at  law,  and  it  does 
seem,  if  we  were  disposing  of  that  question,  that  his  shew* 
ing  is  a  very  imperfect  one.  There  is  no  fraud  suggested 
in  the  management  of  the  suit,  nor  in  obtaining  the  juds* 
ment  It  is  true  that  the  inability  ef  eaunsel  from  sick* 
ness,  to  attend  to  a  suit,  would  be  a  ground  of  relief  under 
certain  circumstances;  it  is  not  denied  but  that  Mr.  McClung 
was  present,  .:ttending  to  the  suit  at  law  when  it  was  tried, 
and  we  will  presume  he  felt  himsell  fnlfy  prepared  for  its 

tefence.  If  the  sickness  of  hie  partner,  Mr.  Henderson, 
ad  left  him  unprepared  for  the  defence,  it  should  have 
been  made  a  ground  for  a  continuance  before  the  trial,  oi 
ef  a  new' trial  after  verdict;  neither  of  these  modes  was 
resorted  to,  and  we  are  invoked  to  draw  an  inference  of 
surprise  without  the  facta  to  warrant  such  a  conclusion. 
The  same'liberal  indulgence  is  claimed  for  Btack's  not  suf- 
ficiently preying  his  rights  before  the  Chancellor  on  the 
final  hearing  of  his  bill.  But  as  before  Fcmarked,  these 
are  considerations  that  grow  out  of  points  not  material  in 
disposing  of  the  case,  for  we  are  certainly  not  ta  consider 
whether  the  final  decree  dismissing  the  biU  was  based  on 
Mund  principles  of  equity  of  not  The  case  ki^d  Jobuson'i 
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Chancery  Reports^ «  is  conclusive,  that  so  far  as  the  com-  jawvaetiim. 
plainant  seeks  relief  from  Sommeryille,  that  he  has  no  ^^^"V"'^*^ 
merits  at  all;  it  is  clear  that  unless  there  had  been  fraud  in     McBroom 
dismissing  the  bill  on  the  final  hearing,  the  security  to  the   s«mmervill«, 
injunction  bond  is  not  entitled  to  relief.     The  cases  refer-    ._ 
red  to  by  the  complainant's  counsel  are  not  in  point,  and 
cannot,  it  is  believed,  in  any  degree  apply  to  this  case;  if   •^•^•^is. 
a  bill  has  been  dismissed  for  a  iailure  to  prosecute,  it  would 
not  conclude  the  complainant;  he  might  oring  his  bill  again, 
and  the  former  dismissal  would  be  no  more  than  a  nonsuit 
or  a  discontinuance  at  common  law.     And  this  is  the  doc- 
trine of  the  authorities  relied  on  by  the  complainant's 
counsel;  but  even  in  such  cases,  the  security  would  not  be 
discharged  from  the  forfeiture  of  his  bond. 

It  is  urged,  that  as  the  debt  was  originally  due  from  the 
firm  of  Black  &  Ireland,  and  that  Black  had  given  his  own 
covenant  for  the  firm  debt;  that  the  complainant  is  enti- 
tied  to  the  same-  recourse  ^against  Ireland,  that  he  would 
have  had  against  Black,  and  he  therefore  prays  that  Ire- 
land may  be  substituted  in  his  stead  in  the  judgment  on 
the  iniunction  bond.  If  the  liability  oi  Ireland  was  ad- 
mitted, yet  the  conelusion  that  he  ought  to  be  substituted 
in  the  place  of  the  complainant,  would  not  follow,  for  it  is 
certain  that  if  Black  himself  was  solvent,  Sommerville 
eould  not  be  compelled  to  discharge  the  complainant,  and 
seek  satisfaction  of  his  judgmer^rom  him ;  how  can  a  Court 
of  Chancery,  any  more  than  a  Court  of  Law,  compel  a 
party  to  relinquish  a  security,  or  to  change  it  without  his 
consent,  when  the  liability  of  such  security  had  been  in-* 
curred  without  fraud?  If  the  bill,  so  far  as  it  professes  to 
be  an  original  bill,  had  have  sought  to  make  Ireland  account 
over  to  the  complainant,  the  inquiry  would  then  have 
been,  has  he  any  equitable  claim  for  such  reimbursement? 
But  as  that  has  not  neen  done,  we  will  decline  expressing 
any  opinion  of  the  liability  of  Ireland  to  the  complainant; 
if  he  has  any  grounds  for  calline  on  him  for  reimbursement, 
tiie  dismissing  of  this  bill  wiu  not  preclude  his  asserting 
them  in  a  proper  form.  We  are  unanimously  of  the  opin- 
ion that  the  decree  dismissing  this  bill,  must  be  affirmed^ 
with  costs. 

JuDGS  White  not  sitting. 
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I  2t  M»  Sadleb,  et  dl  V*  Robi5sos*8  heirs. 

L  Wbere  money  hat  been  paid  ooder  a  eontrmet,  which  u  rescinded,  or  ^ 

leged  to  be  froadolent,  an  action  at  law  lies  to  reeof«r  It  hack;  and  in  the 
\  absence  of  special  allegations  of  failure  of  prool|  or  other  matter  of  eqiu- 

table  relief  Chancery  has  no  jarisdiction. 
3.  Chancery  has  not  the  power  arbitrarily  to  amml  or  rescind  cootracta  ta 

administer  justice,  bat  Is  bound  by  mlesand  precedents. 
3.  A  party  cannot  claim  a  rescission  of  a  contract  for  frand,  after  entninji  into 

new  stlpnlatione  concerning  it,  with  a  full  knowledge  of  the  frandnlent 

circomstancet. 
4*  Where  a  eootroct  has  not  been  rescinded,  or  otherwise  detennined,  the 

purchase  money  cannot  be  recovered  baek. 
&  Long  acquiefcenoe  in  a  transaction,  without  objection,  will  crente  apre- 

somi^ion  of  a  wairer  of  a  frand,  and  recognition  of  an  act  done  by  aootner^ 
&  Where  a  firm  purchased  lands,  and  one  of  the  partners  waa  an  in&nt, 

he  cannot  recorer  back  his  portion  of  the  purchase  money  paid  to  the 

Tendor,  the  contract  being  binding  as  to  the  other  partners,  and  thej 

haTing  the  right  to  control  the  firm  flmds^ 

This  cause  came  by  appeal  from  the  Cireuil  of  Madison^ 
titling  in  Chancery. 

The  bill  was  filed  in  1823,  by  Isaac  Sadler^  Ethelwin 
Sadler,  and  Silenus  O.  Sadler,  against  Paulina  Robinson, 
widow  of  Littleberry  Robinson,  deceased,  and  John  Dickin- 
son, and  Frances,  his  wife,  Rodah  Horton,  and  Christiana^ 
his  wife,  James  Robinson,  William  Robinson,  heirs  and 
distributees  of  said  Littleberry,  and  William  Patton,  his 
administrator.  At  November  term,  1828,  the  cause  came 
on  to  be  tried  on  the  bill,  answers,  and  proofs,  and  the  Chan- 
cellor in  the  Court  below  rendered  a  decree  in  favor  of  the 
complainants,  Isaac  Sadler  and  Ethelwin  Sadler,  surviving 
partners  of  the  firm  of  Isaac  Sadler  &  Sons,  for  so  much 
land  as  at  the  price  of  forty  five  dollars  per  acre,  would 
amount  to  the  sum  of  seventeen  thousand  dollars;  divest- 
ing the  defendants  of  title  to  so  much,  and  vesting  it  in 
the  complainants,  and  appointing  commissioners  to  lay  it 
off,  and  allot  it  to  the  complainants.  From  this  decree, 
the  defendants  appealed.  The  record  is  very  voluminous* 
and  contains  a  great  variety  of  allegations,  which  are  com-* 
plicated,  and  set  forth  much  in  detail.  The  facts  deemed 
the  material  and  leading  ones  by  the  Court,  and  those  oo 
which  the  decision  was  made,  are  recited  in  the  opinion 
delivered  in  the  following  words: 

<<  It  appears  from  the  bill,  thai  in  the  summer  of  1818, 
Isaac  Sadler,  the  father,  Ethelwin  Sadler,  and  Silenus  Sad* 
ler,  the  sons,  made  an  agreement  with  Littleberry  Robin-* 
|Dn,  for  the  purchase  of  six  quarter  sections  of  land,  situa* 
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ted  in  thd  county  of  Madison,  for  the  sum  of  forty 4hree  J^^^^uaryimo. 
thousand  dollars,  to  be  paid  in  instalments,  at  different  pe-  sJ^dJ^/T^ 
riods  of  time;  that  the  agreement  was  in  writing,  under  ▼.*'** 
seal,  and  executed  for  the  purchasers  in  the  name  of  J.  Sad-  RobinioB'a 
ler  &  Sons,  under  which  name  and  style,  the  purchasers  ^"^' 
conducted  a  mercantile  establishment;  and  thatSilenus  was 
an  infant  under  the  age  of  twenty-one  years.  It  is  charged 
that  Robinson  employed  what  the  bill  styles,  divers  strata- 
gems and  devices,  by  which  various  partial  modifications 
of  the  contract  of  purchase  were  extracted  from  J.  Sadler 
&  Sons,  after  all  which  modifications,  and  with  a  knowl- 
edge of  the  devices  and  stratagems  alleged,  in  the  latter  part 
of  the  year  1819,  J.  Sadler  &  Sons  consented  that  Rooin- 
son  should  convey  the  lands  agreed  to  be  sold  to  them,  to 
one  RobH  Greer,  upon  the  understanding  that  Greer  would 
convey  the  same  to  two  individuals  named,  in  trust j  to  se- 
cure the  balance  of  the  purchase  money  remaibing  unpaid, 
which  several  conveyances  were  executed,  and  the  note 
of  the  appellees  given  to  Robinson  to  pay  the  amount  se- 
cured. In  the  spring  of  1820,  Robinson  proposed  toGreer 
to  deliver  up  to  him  the  notes  of  J.  Sadler  &  Sons,  if  he 
would  reconvey  to  him  the  lands  in  consideration  thereof. 
Greer  consented,  received  the  appellees  notes,  and  made 
a  re-conveyance,  without  their  consent  previously  or  sub- 
sequently given.  The  bill  prays  that  the  purchase  money 
paid  by  the  appellees  to  Robinson,  may  be  refunded. 

From  the  answers  and  proof,  it  appears  that  the  lands 
had  greatly  depreciated  in  value  between  the  summer  of 
1818,  and  the  spring  of  1820;  so  much  so,  that  at  the  lat- 
ter period,  they  were  not  worth  as  much  as  the  part  of  the 
purchase  money  which  remaindd  unpaid,  though  at  the 
time  of  the  purchase,  the  contract  was  considered  an  ad<> 
vantageous  one  for  the  purchasers.  It  also  appears  that 
J.  Sadler  &  Sons  had  become  insolvent,  and  ceased  to  do 
business  for  some  time  before  the  re-conveyance  by  Greer 
and  that  the  conveyance  by  Robinson  to  Greer,  was  made 
at  the  request  of  J.  Sadler  &  Sons,  who  stated  at  the  time 
of  the  request,  that  they  owed  him  a  large  sum  of  money, 
and  the  only  means  they  had  of  paying  him  was  to  permit 
him  to  retain  what  the  land  would  yield,  after  paying 
what  was  due  to  Robinson.  It  further  appeared,  that  the 
re-conveyance  was  made  without  the  concurrence  of  the 
appellees,  but  that  Ethelwin  Sadler,  with  a  knowledge  that 
Greer  had  re-conveyed  to  Robinson,  observed  to  the  ap- 
pellant Horton,  that  he  thought  the  land  was  worth  more 
than  the  balance  of  the  purchase  money,  but  that  Greer 
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^ANu^^Mo.  must  do  as  he  thought  best.     The  bill,  answers,  and  proof, 

^"^^^[Xeti   ^^scovered  several  other  facts,  which  it  is  not  deemed 

T.         material  to  recite,  as  a  decision  of  the  cause  does  not  in 

RobintoD*t    any  manner  depend  upon  them.  Many  of  the  alleged  stra- 

; tagems  and  devices  are  explained,  away  by  the  answer  oi 

Horton,  or  disproved  by  depositions.  Pending  (he  suit, 
Silenus  D.  Sadler  died,  and  the  cause  is  continued  in  the 
name  of  his  administrator." 

Hopkins  and  Brandon,  for  the  appellants,  argued,  and 
cited  1  Marshall,  311,  165,  513.  Coxe*s  Digest,  748, 
section  45;  727,  section  49.  2  Desaussure,  145.  9  John- 
son, 285.  Newland  on  Contracts,  11, 14.  3  Johnson's 
Chancery  Reports,  23.  9  Cranch,  160.  3  JohnFon's 
Cases,  60.  I  Johnson's  Chaflcery  Reports,  370,  582. 
4  Dallas,  345.  Littell's  Selected  Cases,  340.  7  Cranch, 
97.  2  Marshall,  149,  512.  3  Atkyns,  190.  12  John- 
son's  Reports,  436.     9  Johnson,  450. 

Hutchison  and  Shobtridoe,  for  the  appellees,  in  re- 
ply,  cited  9  Johnson,  450.  6  Johnson's  Chaacery  Re- 
ports, 111,  222.  5  Johnson's  Chancery  Reports,  224. 
1  Johnson's  Chancery  Reports,  131,  273.  14  Johnson, 
15.  17  Johnson's  Reports,  437.  7  Johnson's  Chancery 
Reports,  547.  4  Cranch,  137.  6  Munford,  261.  1 
Marshall,  505. 

By  JUDGE  COLLIER.  The  object,  of  the  bill, 
though  it  has  a  prayer  for  general  relief,  is  obviously  to 
recover  from  the  appellants  the  money  paid  by  the  appel- 
lees to  Robinson  in  his  life  time,  on  the  footing  of  their 
purchase;  and  so  considered,  it  cannot  be  entertained;  be- 
cause the  powers  of  a  Court  of  law  are  as  adequate  lo  the 
achievement  of  its  purposes  as  those  of  Chancery.*  No 
c^.^52^t? 86.' "^^^^^^  ^^  suggested  by  the  bill,  why  the  appellees  cannot 
have  justice  administered  to  them  at  law;  no  discovery  is 
asked  for,  as  essential  to  enable  them  to  prosecute  their 
rights;  no  deficienc}^  of  strict  legal  proof  is  complained  oC 
On  what  ground  then  the  appellees  ask  the  interpositioo 
of  Equity,  we  are  unable  to  comprehend.  It  cannot  be 
because  they  charge  their  vendor  with  fraud;  for  every 
circumstance  alledged  as  fraudulent,  could  it  avail  thenu 
is  fully  exathinable  at  law.  Is  then  Chancery  appealed 
to,  to  rescind  the  contract  of  purchase,  that  all  barrtera 
to  a  recovery  by  the  appellees  may  be  removed?  It  pos- 
sesses not  the  transcendant  power  of  annulling  the  coo- 
tracts  of  parties  causelessly  and  at  pleasure,     it  is  its  of- 
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fice  to  interposei  when  Ihe  law  is  unintenUonally  harsh^  'J^^'^^^J^^J* 
by  the  application  of  genera]  principles  to  particular  cases;  g^^j^^  ^^  ^ 
or  where  the  law  forums,  by  reason  of  their  rules  of  pro-         ▼. 
cedurei  are  so  restricted  in  the  dispensation  of  justice  as    RobinfonU 

not  to  embrace  within  their  reach  particular  cases,  because ' 

of  the  complexity  of  facts  or  the  peculiarity  of  the  reme- 
dy. In  its  Judicial  action,  principle  and  precedent  are  its 
guides;  it  claims  no  dispensing  authority. 

It  is  already  remarked  that  the  object  of  the  appellees' 
bill  can  be  as  well  attained  at  law  as  in  equity.  But  nei- 
ther tribunal  can  afford  them  the  relief  it  contemplates, 
unless  their  contract  of  purchase  has  been  rescinded  either 
by  the  election  of  one  of  the  parties  when  it'  was  compe- 
tent to  elect  or  by  their  mutual  consent  In  order  to  as- 
certain whether  there  has  been  a  recision,  it  cannot  be 
important  to  inquire  how  far  the  circumstances  existing 
anterior  to  the  conveyance  to  Greer,  and  alledged  as 
fraudulent  are  sustained  by  proof;  or  whether  in  them- 
selves they  constituted  such  a  fraud  as  authorized  the  ap- 
pellees to  consider  the  contract  between  them  and  their 
vendor  as  at  end.  From  the  shewing  of  the  appellees, 
the  agreement  to  purchase  was  varied,  according  to  the 
wishes  of  Robinson,  with  a  full  knowledge  that  these 
circumstances  had  transpired;  the  appellees  do  not  shew 
that  they  were  forced  to  consent  to  a  modification  of  their 
contract^  by  the  employment  of  that  physical  or  moral 
coercion,  which  is  held  sufficient  to  avoid  a  contract  at 
law  or  in  equity.  If  Robinson  had  refused  to  perform 
the  agreement  on  his  part,  it  was  competent  for  them  to 
have  rescinded  it,  and  to  have  recovered  back  so  much 
money  as  had  been  paid  on  the  failh  of  the  purchase.  This 
course  they  seem  not  to  have  adopted,  but  to  have  stipu- 
lated again  and  again,  according  to  the  varied  requisitions 
of  their  vendor.  And  they  cannot  now  be  heard  to  say 
that  the  contract  is  at  an  end^  for  any  cause  of  which  they 
were  advised  previous  to  the  conveyance  from  Robinson 
to  Greer,  which  it  is  admitted  was  made  with  their  appro- 
bation. If  a  party  may  abandon  his  contract  while  infieri^ 
he  should  act  promptly  and  decidedly  on  the  first  breach 
of  the  other  party.  If  he  afterwards  negotiate  with  him^  a  LMrrenee  ▼. 
he  waives  his  right  to  rescind  the  contract.*  Ch!*iup,^?' 

A  fraud,  in  legal  understanding,  is  the  suppresaio  vert, 
or  the  suggestio  falsi;  hence  there  can  be  no  fraud  where 
a  party  possesses  full  information  in  regard  to  the  subiect 
about  which  he  contracts.  The  fraud  charged,  antecedent 
to  the  transfer  of  title  from  Robinson  to  Greer,  being 
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jANUARTHM©.  within  iheknowledge  of  the  appellees,  they  canQOt  be  per- 
^^M^^^T  mitted  to  insist  on  it     Whether  subsequent  circumstan- 
T.         ces  can  avail  the  appellees,  will  depend  upon  a  solution 
Robiowo'i   of  lYie  question,  whether  these  circumstances  evidence  a 
*  fraud,  or  whether  they  have  not  been  waived  by  the  ap- 

pellees. 

In  respect  to  the  recision  of  the  contract,  none  of  the 
circumstances  related  by  the  appellees  in  their  bill,  shew 
that  it  has  been  rescinded.  If  the  vendor  had  refused  to 
perform  it,  it  might  then  be  considered  as  rescinded;  but 
it  does  not  appear  that  performance  has  ever  been  refused 
a  Ktteham  ▼.  by  him  or  his  heirs."  We  are  not  authorized  to  consider 
E^«rt»on»  13  the  re-purchase  from  Greer  by  Robinson,  as  having  been 
°  ^  '  made  because  of  his  unwillingness  to  comply  with  the  con- 
tract of  sale  to  the  appellees;  but  rather  because  of  the  in- 
ability of  the  appellees  to  comply.  Lands,  located  where 
the  tract  in  regard  to  which  this  controversy  is«  had  depre- 
ciated very  greatly  in  value  between  the  time  of  their  pur- 
chase and  the  re-sale  by  Greer;  so  much  so,  as  to  render  it 
of  leas  value  than  the  balance  of  the  purchase  money  due. 
If  Greer  reconveyed  to  Robinson  without  the  author- 
ity of  the  appellees,  by  the  acceptance  of  the  deed,  Rob- 
inson was  placed  in  the  situation,  with  regard  to  them, 
which  Greer  had  before  occupied.  And  if  equity  would 
have  considered  Greer  as  a  trustee  for  them,  obliged  to 
convey  his  cestui  que  trusty  when  they  should  complete 
the  payment  of  the  purchase  money,  Robinson  would  be 
so  considered,  and  incur  a  similar  obligation;  and  might 
be  compelled,  if  the  appellees  have  not  waived  their 
right,  upon  a  suit  in  equity,  offering  to  pay  the  balance, 
and  praying  a  performance  according  to  the  contract  of 
purchase,  to  convey  the  legal  title.  But  this  is  not  the 
relief  which  the  appellees  desire. 

Saying  nothing  of  the  circumstances  of  suspicion,  un- 
der which  the  appellees  came  before  the  Court,  their  long 
acquiescence  in  the  transfer  of  title  from  Greer  to  their 
vendor,  without  having  objected  to  it,  or  offered  to  com- 
ply with  their  contract,  or  demanded  a  compliance  from 
Robinson  or  his  heirs,  may  well  authorize  the  inference, 
that^  it  had  received  their  subsequent  assent,  either  ex- 
pressly or  impliedly.   The  appellees  deny  that  they  have 
ever  assented  to  the  re-conveyance.     Greer,  in  his  depo- 
sition merely  relates  that  the  re-conveyance  was  made 
datrk'i  •ze- without  their  approbation  or  concurrence.    The  circum- 
k^vmM^  stances  are  such,  however,  in  the  absence  of  an  express 
CraDcb,  154.    dissent,  as  to  authorize  an  inference  of  assent.^ 
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The  record  docs  not  present  the  question  as  to  the  com-  JANUARinMo. 
petency  of  Greer  as  a  witness;  his  relationship  to  S.  0.  ^^i^^T 
Sadler,  only  appears  incidentally  in  the  answer  of  the        %. 
appellant  Horton,  which  in  that  particular  is  not  respon-    Robinson's 
Bive  to  the  appellee's  bill.  ^'''''- 

In  respect  to  the  infancy  of  S.  O.  Sadler,  when  the  pur- 
chase was  made,  it  can  have  no  influence  upon  this  con^ 
troversy;  if  the  contract  was  void  as  to  him,  it  would  still 
be  valid  as  to  the  other  purchasers;  and  even  if  the  pur- 
chase money  was  paid  by  the  firm,  his  portion  cannot  be 
recovered  back,  unless  a  fraud  was  practised  upon  his 
rights  by  Robinson,  in  procuring  payment  from  that 
source.  It  is  competent  for  one  partner  to  dispose  of  the 
money  of  the  firm,  for  what  purposes  he  pleases;  and 
where  there  is  no  fraud  on  the  the  part  of  the  receiver, 
he  will  not  be  compelled  to  refund.  It  is  not  pretended 
that  Robinson,  in  the  reception  of  the  money,  acted  in 
fraud  of  S.  0.  Sadler^s  rights.  Infancy  might  have  avail- 
ed him  as  a  defence,  had  suits  been  instituted  against  him 
on  the  notes  made  by  the  firm. 

It  is  needless  to  inquire  how  far  one  partner  can  bind 
the  firm,  by  writing  under  seal  in  the  co-partnership 
name;  neither  the  bill  nor  the  proof  bring  that  point  le- 
gitimately before  the  Court.  The  agreement  for  the  pur- 
chase was  executed  in  the  name  of  the  firm,  but  for  any 
thing  appearing  to  the  contrary,  all  the  partners  were  pre- 
sent, assenting  to  the  purchase  and  the  execution  of  the 
agreement  which  would  make  it  as  valid  as  if  each  had 
executed  for  himself. 

To  recapitulate,  we  have  endeavored  to  establish,  1. 
That  the  appellees  can  only  have  a  return  of  the  money 
paid,  upon  the  contract  being  rescinded;  to  obtain  which 
the  remedy  at  law  is  fully  adequate;  2.  That  the  contract 
has  not  been  rescinded,  hence  there  can  be  no  recovery ; 
3.  That  the  infancy  of  S.  O.  Saddler  cannot  avail  the  ap- 
pellees, as  Robinson,  in  receiving  the  money  of  the  firm, 
did  not  intend  a  fraud  upon  his  rights;  4.  That  the  re-con- 
veyance by  Greer  to  Robinson  has  received  the  implied 
assent  of  the  appellees,  may  be  inferred  from  their  long 
acquiescence,  and  othei  circumstances.  The  record  pre- 
sents other  questions  which  we  have  omitted  to  examine, 
either  because  they  are  embraced  by  those  considered,  or 
are  unimportant  to  a  decision  of  the  cause. 

We  are  of  opinion  that  the  decree  of  the  court  below 
must  be  reversed. 

Judge  Perrt  not  sitting. 
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TO  TH£  PBINCIPAIi  MATTERS  CONTAINED  IN  THIS  VOLUHtE. 


ABATEMENT. 

1.  Where  a  party  pleads  in  abatement,  and  af. 
ter  the  plea  is  overruled,  he  pleads  to  the 
merits,  be  cannot  insist  on  the  same  mat. 
ter  in  arrest  of  judgement.  Davit  v.  Dick, 
inson,  et  al,  370 

2.  Nor  can  he  assign  for  error  the  decision  on 
the  plea  in  abatement.  Wade  v.  Kelly  ^ 
Hutchinson,  443 

ABSCONDING  DEBTOR. 

See  Attachment  1. 


1. 


1. 


2. 


4. 


5. 


6. 


7. 


ACCEPTOR. 

On  a  question  whether  a  letter  contains  an 
acceptance  of  an  order,  although  it  contain 
the  words  **  /  shall  accept,*^  if  from  the 
whole  letter  it  appear  that  no  acceptance 
was  intended,  it  will  be  construed  as  a  re- 
fusal.   Musgrove  v.  Hudson,  464 

ACTION, 


An  action  at  law  lies  to  recover  back  mo. 
ney  paid  on  a  parol  purchase  of  land.  AL 
len  V.  Booker,  21 

And  also  to  recover  back  the  value  of  goods 
so  paid.     Semble,    Keath  v.  Fatton,    38 

3.  A  corporation  created  in  another  state  may 
maintain  an  action  here.  Lucas  v.  Bank 
of  Georgia,  147 

The  bearer  of  a  sealed  instrument,  made 
payable  to  A.  B.  or  bearer,  and  transferred 
by  delivery,  cannot  maintain  an  action  on 
it  in  his  own  name.  Sayre  v.  Lucas,  259 
An  action  of  debt  on  a  guardian's  bond 
must  be  in  the  name  of  the  judge  of  the 
county  court,  for  the  use  of  the  party  in. 
jured.    Davis  v.  Dickson,  et  al.  370 

And  the  bringing  of  the  action  is  sufficient 
evidence,  that  it  is  instituted  at  the  request 
of  the  party  injured.  Ibid. 

An  action  Ues  against  the  obligor  in  a  bond, 
given  to  answer  a  charge  of  being  father 
to  a  bastard,  if  the  defendant  fail  to  appear, 
though  there  has  been  no  conviction  against 
him.  Lake  ^  Barron  v.  The  Governor,  395 

8.  Where  more  than  |(50  is  due  on  a  note,  the 


holder  may  maintain  an  action  for  $50,  in 
a  justices  court,  by  relinquishmg  the  sur. 
plus.    King  v.  Dougherty,  487 

9.  A  party  cannot  maintan  an  action  for  mo. 
ney  paid  for  another's  use,  by  proof  that  he 
satisfied  the  judgment  against  him  without 
his  request  or  consent.  Weakly  v.  Brahan 
j-  Atwood,  500 

10.  And  a  request  by  one  partner,  after  a  disso. 
lution  of  the  firm,  does  not  give  a  right  of 
action  against  the  firm,  to  one  who  has  paid 
a  firm  debt  on  such  request.    Semble,  Ibid. 

\1.  It  seems,  however,  that  one  who  pays  a 
judgment  against  the  defendant,  without 
his  request,  and  takes  a  transfer  of  it,  may 
maintain  an  action  on  it,  in  the  name  of 
the  plaintiff,  for  bis  use.  Ibid. 

12.  Where  A.  as  principal,  and  B.  &.  C.  as  se- 
curities, are  indebted  to  D.,  and  B.  for  a 
valuable  consideration  received  of  A.  pro. 
mises  to  pay  the  debt,  and  fails  to  do  so,  by 
reason  of  which  it  is  paid  by  C,  C.  may 
maintain  an  action  in  A's  name,  for  his  use 
against  B.  for  the  amount.  Gee  AdnCr  v. 
Nicholson,  513 

See  Discontinuance  4. 
.S^e  Partnership  1,2,  3,  10. 

ADMINISTRATOR. 

See  Executors  and  Administrators. 

AGENT. 

1.  A  partner  may  appoint  an  agent  to  draw 
bills,  &c.  in  the  name  of  the  firm,  and  such 
power  is  not  void,  though  made  by  one  part, 
ner  only,  and  under  seal.  Lueus  v.  Bank 
ofDarien,  280 

2.  But  whether  such  power  can  extend  to  au- 
thorise the  agent  to  enter  an  appearance  in 
court  for  all  the  partners,  auerie?       Ibid. 

3.  Where  the  party,  with  full  knowledge  of  al- 
leged fraudulent  circumstances,  recognises 
a  contract  made  by  an  agent  in  his  name,  he 
cannot  afterwards  set  up  the  fraud  or  want 
of  authority  in  that  agent.  McGowen  v. 
Garrard  4r  Morgan,  479^ 
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AGREEMENT. 

1.  An  agreement  founSed  on  a  consideration 
against  public  policy,  whether  for  the  whole 
or  in  part  only,  is  veid.  CarringUm  v.  Cal- 
ler, 175 

3.  And  an  association  formed  to  buy  and  re- 
sell at  a  profit,  the  public  lands  at  the  go- 
vernment  sales,  and  to'prevent  competitioh 
is  against  public  policy.  ^  Ibid. 

3.  And  ft  bond  given  to  such  association  for 
lands  boilght  of  them  is  void.  Ibid. 

4.  When  it  is  agreed  that  a  deposition  shall  be 
taken  and  read,  it  is  admissible,  though  it 
appear  by  the  deposition  that  the  witness 
was  interestedi    Stebbins  v.  Sutton^    249 

5.  An  ante.nupual  agreement,  by  which  the 
husband  relinquishes  all  right  to  the  proper- 
ty of  the  wife,  and  agrees  that  she  shall  en- 
joy  her  separate  property  to  her  own  use, 
does  not  bar  the  husband's  rightof  courtesy . 
Roehon  v.  Leeattt  429 

See  Contract, 

AMENDMENTS  AND  JEOFAILS. 

1.  A  clerical  mistake,  apparent  on  the  record 
may  be  amended,  on  motion,  by  the  court 
below.     Wade  v  Kelly  j-  Hutchison^  443 

2.  And  such  misprisiohs  may  be  corrected  in 
this  court,  but  at  the  cost  of  the  plaintiff  in 
error.  Ibid, 

3.  On  an  appeal,  the  judgment  in  the  court  be. 
low  was  against  C.  as  security,  when  by  the 
appeal  bond  it  appeared  that  P.  was  the  se- 
curity; judgment  reversed  and  rendered 
against  P.     Grant  ^  Conner  v.  Pettybone, 

445 

ANSWER  IN  CHANCERY. 

See  Chancery, 

APPEAL. 

1.  The  supreme  court  has  a  general  super- 
vising  power  over  all  inferior  judicial  tri- 
bunals, which  may  be  created,  so  as  to  pre- 
vent the  violation  of  a  positive  right.  Sell 
et  al,  v,  Payne  ^  Williams,  414 

2.  But  the  legislature  may  lawfully  give  power 
to  commissioners  to  determine  without  ap- 
peal, what  persons  are  entitled  to  pre-emp^ 
uons  under  the  act  of  1629.  Ibid. 

APPEAL  FROM  JUSTICE  OF  PEACE. 

1.  On  an  appeal  from  a  justice,  no  exception 
can  be  taken  for  the  want  of  a  seal  to  the 
warrant.     Rutledge  v.  Rutledge,        400 

2.  On  an  appeal  the  judgment  was  against  C. 
as  security,  when  by  the  bond  it  appeared 
P.  was  the  security:  judgment  reversed  and 


rendered  against  P.    Grant  ^  Cornier  r. 
Pettybone,  445 

3.  On  appeals  from  justices  courts,  secniity  for 
costs  may  be  required  of  non-residents,  as 
in  other  cases.     Thompooa  v.  MUler^    470 

4.  Justices  have  jurisdiction  for  the  recovery  of 
the  value  of  speciiic  articles  bailed  and  not 
re-delivered  according  to  promise;  and  of 
all  demands  in  form  ex  contractu,,  Span 
V.  Boyd,  4^ 

5.  In  cases  of  appeal,  technical  nicety  and  for- 
mal declarations  are  not  required.        md, 

6.  When  parties  go  to  trial  on  the  merits  in 
the  appellate  court,  all  irregularities  in  the 
justices  return  are  waived.  McGrtvo  v. 
Adams  j-  Elliott,  502 

7.  Where  on  an  appeal,  issue  is  joined  to  the 
country,  though  the  sura  in  controversy  be 
under  $20,  the  judgment  will  not  be  re. 
versed,  because  the  issue  was  tried  by  a  jury 
instead  of  the  court.  Ibid. 

8.  And  where  the  demand  was  under  ^20 
when  the  warrant  issued,  but  is  increased 
to  more  than  that  sum  by  interest  during  the 
pendency  of  the  appeal,  the  issue  is  proper- 
ly  triable  ly  jury.  Aid. 

9.  In  cases  of^appeal  the  court  will  not  scruti- 
nize  the  record  as  closely  as  in  other  cases; 
therefore,  where  the  declaration  appeared 
to  be  as  well  against  the  security  in  the 
appeal,  as  against  the  original  debtor,  af* 
ter  verdict,  both  being  in  fact  liable,  the 
judgment  will  not  be  reversed  for  that  cause. 

Ibid. 
See  forcible  entry  and  detainer. 

APPEARANCE. 

1 .  A  writ  was  issued  against  three  defendants, 
was  served  on  two  of  them,  and  there  was  a 
declaration  and  judgment  against  three;  the 
record  reciting  that  "the  defendant,  by 
their  attorney,  waived  their  plea:**  held 
that  this  was  the  appearance  of  those  onlyi 
who  were  served  with  process.  WtUiam* 
et  al,  y,  Lewie,  41 

2.  Whether  a  partner  can  lawfully  authorize 
an  agent  to  eater  an  appearance  in  court  for 
his  copartner,  quere?  Lewie  ▼.  Bank  of 
Darien,  280 

ARBITRAMENT  AND  AWARD. 
See  Award, 
ARREST  OF  JUDGMENT. 

1.  Where  a  demurrer  to  a  plea  in  abatement 
has  been  sustained,  and  the  defendant 
pleads  over,  he  cannot  move  in  arrest  of 
judgment  for  the  same  matter  contained  in 
the  plea.    Davie  v.  Dixon  et  al.  370 

2.  In  the  record  there  were  three  pleas  ^ch 
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Were  demurred  to,  but  no  disposition  of  the 
demurrer ;  a  trial  on  the  merits  and  a  mo. 
tion  in  arrest  of  judgment :  held  that  the 
motion  in  arrest  of  judgment  was  an  aban- 
donment  of  the  pleas.  ^  Ibid. 

ASSAULT  AND  BATTERY. 
See  Costf,  6,  7. 

ASSETS. 

i .  A  bond  made  payable  to  an  adniinistrator,as 
such,  is  assets  in  the  hands  of  an  administra. 
tor  de  bonis  non.  King  v.  Green  et  al,  133 

ASSIGNMENT. 

1 .  A  debtor  has  a  full  right  to  prefer  some  cre- 
ditors to  the  exclusion  of  others,  and  may 
lawfully  stipulate,  that  those  who  accept  the 
property  assigned  shall  release  him,the  con. 
tract  being  voluntary.  Bobinton  v*  Ra^\ 
pelye  ^  Smith,  86 

2.  A  deed  of  assignment  by  a  debtor,  o!  all  bis 
effects  for  the  benefit  of  all  his  creditors,  is 
not  void  on  account  of  the  debts  and  pro. 
perty  not  being  particuhirly  described  and 
specified.  Ibid. 

3.  And  such  deed  will  be  operative  against  an 
attaching  creditor  here,  though  executed  in 
New  York.  Ibid. 

4.  The  insolvency  of  the  debtor  does  not  vary 
the  above  rules,  there  being  here  no  bank, 
rupt  law.  Ibid. 

5.  A  note  under  seal,  payable  to  A.  B.  or  bear- 
er,  is  not  assignable  by  delivery,  so  as  to  en. 
able  the  bearer  to  bring  an  action  on  it  in 
his  own  name.    Sayre  v.  Lucas*        259 

6.  A  corporation  may  assign  its  effects  to  a 
trustee,  for  the  benefit  of  creditors.  Pope 
V.  Brandon  et  ah  401 

7.  And  such  assignment  will  be  effectual  a- 
gainst  a  judgment  creditor,  though  the 
charter  provides  that  the  stockholders  shall 
be  personally  responsible  for  the  debts  of 
the  corporation.  Ibid. 

8.  The  assignee  of  a  bond  transferred  after 
due,  takes  it  subject  to  all  equitable  de. 
fences.  Teague  v.  RtUsell  4*  Moore^  420 

See  Action,  9, 10, 11. 
Cotton  Receipt,  1 ,  2. 
Executor  and  Administrator,  2. 


3.  In  a  common  count  in  assumpsit,  the  consi. 
deration  of  the  assumpsit  must  be  sufiicient.> 
]y  specified  to  shew  that  the  demand  is  on 
simple  contract.  Maury  v.  Olive,        472 

4<  The  plaintiff  declared  in  assumpsit,  on  a 
note  to  be  paid  on  the  happening  of  a  cer- 
tain  event,  and  averred  that  the  event  had 
happened,  as  appeared  by  endorsement  on 
the  note:  it  was  held  that  this  was  sufficient 
to  sustain  a  judgment  by  default  final,  for 
the  amount  of  the  note.  M*Gehee  v.  CkU. 
dresst  506 

5.  Suffering  a  judgment  to  be  rendered  by  de- 
fault  is  an  admission  of  the  plaintiff's  cause 
of  action  as  laid.  Ibid. 

See  PUading  in.--l. 
Promissory  Note,  2,  S. 


(( 


tt 


(( 


ASSUMPSIT. 

1.  In  assumpsit,  a  judgment  by  default  for 
costs  only  and  no  damages,  is  error.  Pick, 
ens  V.  Hayden  ^  Metiam,  10 

2.  Assumpsit  Ues  to  recover  back  money  paid 
on  a  parol  purchaseof  land.  Allen  v.  Boo- 
ker,  21 

67 


ATTACHMENT. 

1.  An  affidavit  that  a  party  is  about  to  remove 
himself  out  of  the  county  of  his  residence, 
so  that  the  ordinary  process  of  law  cannot 
be  served  on  him,  is  not  sufficient,  to  autho- 

I  rize  an  attachment  to  issue.  Wallis  v. 
Murphy,  15 

2.  A  deed  of  Assignment  by  a  debtor  of  all 
his  effects  for  the  benefit  of  his  creditors, 
though  made  in  New  York,  will  prevail 
against  a  creditor  here,  who  has  subse- 
quently  attached  the  effects  assigned.  Ro- 
binson V.  Rapelye  ^  Smith,  86 

3.  A  judgment  on  an  originaJ  attachment  ia 
prima  facie  evidence  of  a  debt  here,  though 
personal  service  does  not  appear.  Miller 
V.  Pennington,  399 

Bigger,  administratrix,  v.  Hutchings  ^ 
Smith,  administrators,  445 

4.  But  such  a  judgment  may  be  jmpcached  by 
plea,  shewing  that  the  defendant  constant, 
ly  resided  here,  and  had  no  notice  of  the 
suit.  Ibid.. 

See  Garnishee. 

ATTORNEY. 

1.  Where  tfsuit  is  instituted  by  a  corporation, 
can  the  authority  of  the  attorney  who  insti. 
tntes  it  be  inquired  into — quere?  Lucas  v. 
Bank  of  Georgia,  147 

2.  And  pleading  the  general  issue  to  a  decla. 
ration  wherein  profert  is  made  of  the  au. 
thority  of  tho  attorney,  is  a  waiver  of  such 
right,  if  any  exists.  Ibid. 

3.  Under  some  circunistance8,the  sickness  and 
inability  of  counsel  to  attend  court  may  eu* 
tide  a  party  to  relief  in  equity;  but  if  there 
are  counsel  in  attendance,  who  are  unpre. 
pared,  a  motion  for  a  continuance,  or  a  new 
trial  at  law,  is  the  proper  remedy.  M  \ 
Broom  v.  Sommerville  et  al.  519 
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AUTHENTICATION. 

1.  Ir  antlientictiiag  a  record  under  the  act  of 
CoDgreM,  it  Hnut  appear  that  the  jndgo  who 
certifiefl  u  the  preaiding  magiitrate  of  the 
parlieQiar  eonrt  or  diatriet.  Johrmm  v. 
How^M  admmkirat€ir9,  37 

9.  Alao  it  most  appear  that  the  derk  who  cer- 
tifiee  waa  derk  at  the  date  4)f  his  certiii. 
cate.  I^^' 

3.  A  derk  may  lawfuDy  make  a  cerdfieate  of 
attestation  of  a  record,  though  he  be  not 
within  hia  county.  Collier  v.  The  Slate,  388 

AWARD. 

1.  Awards  are  much  favored,  and  the  court 
will  intend  every  thing  which  the  record 
will  warrant,  te  suatain  a  judgment  render- 
ed on  an  award.  Tunkertley  v.  Sichard- 
aon,  130 

9.  And  a  judgment  on  an  award  will  not  be 
set  aside  on  account  of  the  absence  of  a 
dedaradon.  J^id. 

BANK. 

1.  A  bank  charter  is  a  contract,  and  the  grant 
cannot  be  altered  or  impaired  by  an  after 
statute  without  the  consent  of  the  bank. 
The  StaU  v.  The  Tomheckhee  Bank,    30 

9.  When  a  bank  charter  contains  no  provision 
dcdaring  a  forfeiture  on  a  failure  to  pay 
specie  for  its  notes,  such  a  failure  is  not  a 
forfeiture  of  the  charter.  Ibid. 

3.  A  bank  incorporated  in  another  State  may 
sue  here.  Lu^at  v.  The  Bank  of  Georgia^ 

147 

C  And  a  copy  of  its  charter,  and  parol  evi. 
dence  of  its  being  in  operation,  will  be  suffi. 
dent  proof  of  its  existence.  Ihid, 

5.  A  bank  is  not  affected  with  notice  of  disso- 
lution of  copartnership,  by  the  fact  that  one 
of  the  partners  is  a  director  of  the  bank. 
Lucas  V.  The  Bank  of  Darien,  280 

6.  Nor  is  notice  dispensed  with,  because  the 
bank  was  established  after  the  dissohition 
of  the  copartnership.  Ibid. 

BASTARDY. 

1.  The  bond  required  to  be  given  under  the 
act  of  1811,  by  a  defendant  chaiged  as  fa- 
ther of  a  bastard  child,  is  properly  payable 
to  the  Governor.  Lake  ^  Barron  v.  The 
Governor  f  395 

9.  And  on  such  bond  the  defendant  is  liable, 
if  he  fail  to  appear,  though  there  have  been 
no  conviction  against  him.  Jbid. 

3.  Andinan  action  on  such  a  bond,which  was 
in  the  penalty  of  99,000,  the  defendant 
failed  to  appear,  and  the  court  gave  judg- 
ment  for  9^00,  without  a  jury:  held  that  it 
was  not  error.  Ibid, 

4.  A  bond  of  this  deecriptioQ  is  not  within  the 


statute  of  1694,  Kquiring  tneaebes  le  be 
Bssjgoed.  Ai^- 

BEARER. 
See  Prwninory  Note  1. 

BEQUEST. 
Set  WiU. 


BILL  OF  EXCEPTION'S. 

1.  A  bill  of  exceptions  must  be  explicit  in  a 
ting  the  necessary  facts  to  shew  the  cr<. 
and  the  court  will  not  intend  that  h  s 
were  proven,  other  than  those  atMiti. 
Keath  T.  Paitony  ^ 

2.  But  the  whole  evidence  need  not  be  stated. 
AUen  v.  Booker,  21 

3*  A  bill  of  exceptions,  signed  by  the  judf 
who  presided  below,  was  presented:  bat  tb 
certified  record  containing  another,  which 
the  judge  stated  to  be  the  true  one;  the  one 
ofiered  was  rejected.  Leeatt  v.  Sirmng,  2^ 

4r  Where  the  court  refuses  to  tign  a  btU  ofex- 
oeptions,  and  the  party  wishee  to  establiFh 
the  exceptions  by  proof,  under  the  statute,  it 
must  be  done  within  the  trial  temr;  aodoii 
nodce  to  the  opposite  party.  Perkim  t. 
HaiTfer,  477 

BOND. 

1.  A  bond  made  payable  to  an  administrator 
as  such,  is  assets  in  the  hands  ol  an  ad- 
ministrator de  bonis  non:  the  description  is 
not  mere  deseriptio  persona^  King  ▼• 
Green  et  al.  133 

2.  The  intermarriage  of  an  administratrix  ob. 
ligee  with  the  obligor,  does  not  exfinguiah 
the  debt,  but  only  suspends  the  right  of  ac 
tion  during  her  administratio&  and  covert- 
are.  Ibid. 

Z,  A  bond,  given  for  lands  booght  of  an  asso- 
ciation  formed  to  purchase  lands  at  the  pub. 
fie  land  sales  to  resell  them  at  profit  and  to 
prevent  cpmpetition,  is  void.  Carrinff- 
ton  V.  Caller,  1*5 

4.  The  bond  required  of  the  defendant  under 
the  bastardy  act  of  1811,  ia  properly  psyt- 
ble  to  the  governor.  Lake  ^  Barron  v. 
The  Governor^  395 

5.  An  injunction  bond,  when  forfeited,  has  of 
itself  the  force  and  effect  of  a  judgmeot; 
yet  a  judgment  on  a  act.  fa,  on  such  bood 
will  not  be  reversed  for  error.  Boggf  '• 
Bandy,  459 

(L  In  the  condition  of  an  administratioB  bond, 
by  mistake  it  was  written,  that  if  ''M*  A*" 
[who  was  the  deceased,]  shoukl  properly 
administer,  &/C^  the  nmstake  being  app>- 
rent  on  the  face  of  the  bond,  it  was  klff 
that  this  did  not  vitiate,  and  that  with  pro- 
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per  avermeats,  the  bond  might  be  declared 
on.  Moore  et  oi.  v.  Ckajprnan^  466 

7 .  A  constable  levied  nine  executions  on  a  ne- 
gro, and  took  nine  bonds  payable  to  the 
plaintiff,  for  the  delirery  of  ^  the  property; 
the  bonds  being  forfeited,  the  plaintiff 
brought  ao  action  of  debt,  and  declared  in 
one  count  on  the  nine  bonids:  on  demurrer, 
the  proceedings  were  hold  to  be  proper. 
Sugg  y.  Burgem  jr  -Z^M,  509 

S,  Such  bonds  may  be  good  as  commoD  law 

bonds,  though  not  taken  strictly  as  the 

statute  requires.  Ibid, 

See  Debt  5. 

PeruUty  4.  5. 6. 
Selease. 
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CASTING  VOTE. 
See  Officer  1. 

CERTIORARL 
See  Appealfrom  Justice* 

CHANCERY  &  CHANCERY  PRACTICE 
1 .  Chancery  has  jurisdiction  to  relieve  a  sheriff 
where  judgment  has  been  obtained  against 
him,  for  failing  to  retom  an  execution  three 
days  before  court;  a  sufficient  excuse  being 
shewn  for  such  failure,  and  also  for  the  fail 
ure  to  make  defence  at  law.  Roberts  4* 
Battle  Y.  Hennfy  42 

IS.  In  equity,  a  purchase  by  an  administrator, 
at  his  own  sale  by  auction,  where  no  unfair 
ness  appears,  \s  prima  facie  valid,  and  is 
not  void  per  ae,  Brarman  et  ai  v.  Oliver,  47 

3.  Nor  will  such  a  sale  made  in  South  Carolina 
be  held  void  here,  though  made  without  an 
order  of  court,  the  laws  of  South  Carolina 
not  being  produced  to  show  such  order  to 
be  necessary.  Ibid, 

4.  In  July,  I8I9,  P.  as  principal^  with  E.  as 
security,  gave  their  note,  payable  in  six 
months,  to  B.  for  $3000,  to  bear  interest  at 
five  per  cent  a  month.  In  March,  1831,  B. 
without  the  consent  of  £.  at  the  time,  en. 
tered  into  a  new  contract  with  P.  who  se- 
cured the  payment  of  $3,500  in  one  year, 
and  $4,000  in  two  years,  by  a  deed  of  trust 
on  twelve  negroes,  and  B.  agreed  to  remit 
the  remainder  on  said  sums  being  paid:  P. 
absconded  with  the  negroes.  In  January, 
1822,  E.  under  the  influence  of  alarm  and 
mistake  as  to  his  legal  rights,  consented  to 
give  B.  his  notes  for  $6,600,and  received  an 
assignment  of  the  original  note,  and  deed  of 
trust;  both  believing  that  five  per  cent  a 
month  was  recoverable  on  the  original  note, 
till  paid.  E.  on  these  notc8,paid  $4,400,and 
was  notified  by  his  principal,  not  to  pay 
more  than  was  lawfully  due  on  the  original 
note,  at  his  peril.    It  was  held, 


1.  That  B.  OB  the  original  note,  was  only 
entitled  to  interest  at  five  per  cent  a  month 
till  its  maturity,  and  at  eight  per  cent  per 
oimtim,  afterwards* 

2.  That  the  extension  of  time  givea  re- 
leased the  security. 

3.  That  the  notes  of  £.  for  $6,600  were 
not  void  for  iisnry. 

4.  That  E,  being  a  aoeurity,  was  entitled  to 
relief  in  chancery  ,againet  all  but  the  bakmce 
of  the  original  debt,  computing  interest  at  5 
per  cent  a  month  tifl  doe,  and  8  per  cent 
per  annum  afterwards.  Ellis  ▼.  Biib,    63 

5.  In  what  cases  chancery  has  jurisdiction  to 
grant  writa  of  ne  exeat.  See  Lucas  ▼. 
Hickman^  111 

6.  Chancery  wiB  relieve  a  sorety  against  an 
execution,  where  the  sheriff  has  made  the 
money  by  a  levy  and  sale  of  the  principal's 
effects,  has  returned  *no  money  made,*  and 
has  absconded.  Fryer  y,  Austill,         119 

7.  The  answer  of  a  defendant  in  chancery  is 
not  evidence  against  a  co-defendant,  par- 
ticularly  where  it  tends  to  invalidate  a  title 
made  by  himself^  CoUicr  v.  Chapman 
etal,  163 

8.  Chancery  will  restrain  a  party  from  keeping 
a  public  bridge  without  authority,  and  free 
of  toll,  whereby  is  destroyed  a  ferry  estab- 
lished  by  law  at  the  same  place.  Gates  v. 
MVaniel  ^  Spurlin,  211 

9.  It  seems,  that  a  party  may  be  joined  ia 
chancery  for  the  purposes  of  discovery 
merely.    Cato  y.EasUy^  214 

10.  An  infant  defendant  in  chancery,  having 
been  admitted  to  make  full  defence  by  his 
guardian,  the  revising  court  will  consider 
the  sanction  given  to  such  mode  of  defence, 
as  equivalent  to  an  appointment  of  guardi. 
an  ad  litem*  Ibid, 

11.  It  b  no  error  that  a  decree  does  not  fix  a 
time  within  which  an  infant  may  impeach 
it,  as  a  time  is  given  by  statute.  Ibid, 

12.  A  voluntary  settlement  in  favor  of  children, 
under  certain  circumstances,  will  be  set 
aside  as  fraudulent,  as  against  an  existing 
creditor.  Ibid, 

13.  The  answer  of  a  party  in  chancery  is  evi. 
dence  against  him,  and  also  so  much  of  the 
bill  as  is  necessary  to  explain  the  answer. 
MGowen  4r  v>ife  v.  Young,  276 

14.  Though  a  party  be  i^joined  from  removing 
property  out  of  the  State,  yet  he  may  main, 
tain  trover  against  his  adversary,  for  Iiis 
conversion.  Ibid, 

15.  After  judgment  at  law  here,  on  a  record 
from  another  State,  a  want  of  jurisdiction  of 
the  sister  State  over  the  person  of  the  de. 
fendant,  is  no  ground  for  relief  in  equity; 
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such  defence  being  available  by  a  plea  at 
law.  Lucas  v.  The  Bank  of  Darien^  280 
Miller  v.  Pennington,  399 

Bigger  adnCx  v.  Hutehinga  ^  Smith 
adm*re,,  445 

16.  B^uity  will  not  relieve  against  a  judgment 
at  law,  for  mere  technical  defects  in  the  pro- 
ceedings.  Lucas  v.  Bank  o/Darien,  280 

17.  All  the  parties  in  interest  should  be  joined 
in  an  equity  proceeding,  but  to  this  rule 
there  are  exceptions.  Ibid. 

18.  Those  only  against  whom  process  is  pray 
ed,  are  to  be  considered  as  defendants  in  a 
chancery  suit.  Ibid, 

19.  A  bill  for  discovery  must  state  the  matter 
sought  to  be  discovered,  shew  that  it  is  ma. 
terial,  and  state  the  nature  of  the  defence  at 
law,  and  not  deal  in  vogue  inquiries.  Ibid. 

20.  AiHrmative  allegations  in  an  answer,  not 
responsive  to  the  bill,  must  be  proved  at 
the  trial.  Ibid. 

21.  But  where  the  answer  is  not  traversed,  it 
is  to  be  taken  as  true.    Semble,         Ibid. 

22.  Chancery  will  lend  its  aid  to  a  creditor,  to 
pursue  an  equitable  fund  for  th€  satisfac- 
tion of  his  debt,  if  he  cannot  obtain  pay. 
ment  at  law.  Lucas  et,  al,  v.  AtiDOod  et. 
aLt  378. 

23.  And  when  he  has  subjected  such  fund  by 
reason  of  superior  diligence,  he  may  retain 
it,  and  it  will  not  be  subject  to  general  dis. 
tribution.  Ibid, 

24.  The  creditor  who  first  applies  to  chance, 
ry  for  the  benefit  of  an  equitable  fund,  is 
entitled  to  the  preference.  Ibid, 

25.  Courts  of  equity  regard  rather  matters  of 
substance  in  determining  the  rights  of  par 
ties,  than  mere  technicalities.  Ibid. 

26.  The  supreme  court  has  a  general  supervi 
sing  power  over  all  inferior  tribunals,  to 
prevent,  by  injunction,  the  violation  of  any 
positive  right;  but  cannot  control  the  deci 
sion  of  the  commissioners,  under  the  act  of 
1829,  in  relation  to  pre.emption  rights. 
Bell  et  al,  v.  Payne  ^  Williams,         414 

27.  Where  a  defence  at  law  would  be  doubt 
ful  or  difficult,  equity  can  take  jurisdiction. 
Teague  v.  Russell  ^  Moore,  420 

28.  Equity  will  not  relieve  for  usury,  where  the 
party  has  failed  to  plead  it  at  law,  and 
shews  no  excuse  for  the  failure.  Ibid. 

29.  Where  a  surety  in  a  note  under  seal  was 
discharged  by  the  payee,  by  an  unsealed 
writing,  and  induced  for  several  years  to 
believe  he  was  released,  and  until  the  prin. 
cipal  became  insolvent,  equity  will  relieve 
as  for  a  fraud.  Ihid. 

30.  An  antenuptial  contract,  by  wihch  the  hus- 
band agrees  that  the  wife  shall  enjoy  her 
properly  to  her  own  sole  use,  does  not,  in 


equity,  bar  the  right  of  the  hnsband  to « 
tesy.    Boekon  v.  Leeati,  429 

31.  Nor  does  a  decree  of  divorce  a  wiensm  ^ 
thoro.  Ibid. 

32.  Nor  an  injunction  obtained  by  the  wife  do. 
ring  her  lifetime,  prohibiting  the  husband 
from  intermeddling  with  her  property.  Ihid 

33.  A  security  in  an  injunction  bond,  Bhd  his 
bill  for  rehef  against  a  judgment  rendered 
against  him  on  the  bond:  held  that  be 
could  not  go  into  the  merits  of  the  previous 
decree  rendered  against  his  principal,  nor 
of  the  original  judgment  at  law  which  bad 
been  injoined;  no  fraud  being  alleged  'm  the 
rendition  of  the  decree.  ^ Broom  v.  So- 
merville  et  al  515 

34.  Under  some  circumstances,  the  nckneas 
and  inability  of  counsel  to  attend  court  may 
entitle  a  party  to  rehef  in  equity;  but  if  there 
are  counsel  in  attendance  who  are  nnpre. 
pared,  a  motion  for  a  continuance  or  new 
trial  at  law  is  the  proper  remedy.        Ibid. 

35.  A  court  of  equity  cannot,  any  more  than  a 
court  of  law,  compel  a  party  to  reHnquiafa 
a  secarity  he  has  fairly  acquired,  or  change 
it  for  another;  therefore,  equity  cannot  sab- 
stitute  a  person  as  defendant  in  a  judgment 
in  place  of  another.  Ihid. 

36.  Where  a  bill  is  dismissed  for  want  of  pro. 
aecution,  it  operates  as  a  discontinuanca, 
and  does  not  prevent  the  bringing  o(b,  new 
bUl.  Ihid, 

37.  Where  money  has  been  paid  under  a  con- 
tract  which  has  been  rescinded  oit  alleged  to 
be  fraudulent,  an  action  at  law  lies  to  reco- 
verit  back;  and  in  the  absence  of  special 
allegations  of  failure  of  proof,  or  other  mat. 
ter  of  equitable  relief,  chancery  has  no  ja- 
risdiction,  Sadler  et  aL  v.  £^hmson*s 
heirs.  520 

38.  Chancery  cannot  arbitrarily  annul  or  re- 
scind a  contract,  to  administer  justice,  bm 
is  bound  by  rules  and  precedents.      Ihid, 

39.  A  party  cannot  claim  a  rescission  of  a  coa. 
tract,  for  fraud,  after  entering  into  new  sti- 
pulations  concerning  it,  with  a  full  knovi 
edge  of  the  fraudulent  circumstances. 

IhH 

40.  And  where  it  is  not  resciiidod,  or  ocher. 
wise  determined,  the  purchase  mooej  cas- 
not  be  reclaimed.  IhO, 

41 .  Long  acquiescence  in  a  tranaadioD,  witb- 
out  objection,  will  create  a  presnmptioB  ^ 
a  waiver  of  a  fraud,  and  a  recognitioo  ofta 
act  done  by  another.  IhH, 

42.  Where  a  firm  purchased  lands,  and  oot 
of  the  partners  was  an  infant,  it  was  h^ 
that  he  could  not  recover  back  his  poruoo  of 
the  purchase  money  paid  to  the  vendor,  the 
contract  being  binding  as  to  the  other  par^. 
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ncrs,  and  they  having  the  right  to  controlTi 
the  firm  funds.  Ibid. 

CHANGE  OF  VENUE. 
See  Indieimentd.  4. 

CHARTER. 
See  Bank. 

CITATION. 
See  Writ  of  Error  4.  5. 

COMMON  COUNT. 
See  Pleading  I.— 3. 

COMPROMISE. 

See  Chancery  4, 
"  Contract  3. 

CONFIRMATION. 

See  Chancery  4. 

CONSPIRACY. 

1.  A  conspiracy  is  punishable  by  fine  and  im- 
prisonment,  as  a  misdemeanor.  The  State 
V.  Cawood  et  al.  360 

3.  A  confederacy  to  do  an  unlawful  act,  to  the 
injury  of  another,  is  sufficient  to  sustain  an 
indictment  for  a  conspiracy.  It  is  not  ne- 
cessary that  «uch  an  act  be  actually  com 
committed.  Ibid. 

CONSTITUTION. 

1.  The  act  giving  summary  judgment  in  thc'| 
supreme  court,  against  securities,  in  writ  of 
error  bonds,  is  not  unconstitutional.    John- 
ston et  al.  V.  Atwood,  225 

2.  A  party  may,  in  certain  cases,  by  act  of  re- 
cord, waive  his  constitutional  right  of  trial 
by  jury.  Ibid. 

3.  When  a  statute  merely  gives  a  remedy  to 
enforce  an  existing  right  or  obligation,' it 
may  act  retrospectively.    Anonymous,  228 

4.  A  citizen  may,  by  accepting  a  beneficial 
public  office,  waive,  a  constitutional  fran- 
chise.    The  State  v.  Adams,  231 

5.  The  act  of  1829,  giving  the  power  to  com- 
missioners to  decide  who  shall  be  entitled 
to  pre-emption  rights,  without  appeal,  is  not 
unconstitutional.    Bell  et  al.  v  Payne  <(• 
Williams,  414 

6.  The  supreme  court  has  a  general  supervis- 
ing power  over  all  inferior  tribunals  which 
may  be  erected,  but  only  to  prevent  the  in- 
fringement of  positive  rights.  Ibid. 

CONSTRUCTION  OF  STATUTE. 

See  Bastardy. 


See  Bank  I.  ^. 
*•  Constitution  3.  5. 
"  Costs  1. 2. 
•*  Discontinuance  4. 
"  Fraud  2. 
«*  Ferry  1.  2.  3. 
•*  Interest  1.  2. 
*♦  Indictment  1. 
••  Penalty  1.2.  3. 
*•  Pre-emption  right. 
"  Writ. 

CONTRACT. 

1.  A  parol  contract  for  the  purchase  of  land«, 
is  void,  and  payment  of  part  of  the  pur- 
chase money  does  not  take  the  case  out  of 
the  stamte  of  frauds,  Allen  v.  Booker,  21 
Keath  v.  Patton,  38 

2*  A  bank  charter  is  a  contract,  and  its  terms 
cannot  be  altered  by  the  Legislature  with- 
out the  consent  of  the  bank.  The  State  \. 
The  Tombeckbee  Bank.  30 

3.  Where  a  party  with  the  full  knowledge  of 
the  fraudulent  circumstances,  recognizes  or 
confirms  a  contract  made  in  his  name  by  an 
-agent,  he  cannot  afterwards  set  up  the  fraud 
or  want  of  authority  in  that  agent,  ilftro- 
wen  V.  Garrard  ^  Morgan,  479 

Sec  Agreement. 
•*  Chancery  2.  4.  30.  37. 
«•   Vendor  and  Purchaser  1. 2.  8.  10. 

CORPORATION. 

1.  A  corporation  created  in  another  state  may 
sue  here.  Lucas  v.  The  Bank  of  Georgia, 

147 

2.  And  where  a  corporation  sues,  can  the  au- 
thority of  the  attorney  who  institutes  the 
suit  be  inquired  into — quere?  Ibid. 

3.  The  existence  of  an  incorporated  bank  in 
another  state  may  be  established  by  a  copy 
of  its  charter,  and  parol  proof  of  its  being 
in  operation.  Ibid. 

4.  A  corporation  may  assign  its  effects  to  a 
trustee  for  the  benefit  of  its  creditors.  Pope 
V.  Brandon  et  al.  401 

5.  And  the  president  of  the  corporation  may 
be  the  trustee.  Ibid. 

See  Bank. 
"  Contract  2. 

COSTS. 

1.  In  assumpsit,  a  judgment  by  default  for 
costs  only,  and  no  damages,  is  erroneous. 
Pickens  v.  Hayden  ^  Meriam,  10 

2.  The  act  of  1827,  authorizing  executions  for 
costs  in  the  supreme  court  to  issue  in  cer- 

5  tain  cases,  applies  as  well  tojudgments  ren. 
dered  before  as  to  those  rendered  after  the 
passage  of  the  act.    Anonymous,        228 
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3.  Tho  costs  chargeable  against  ibe  successful 
party,  by  that  act,  include  ^  except  the 
appearance  of  the  opposite  party,  and  such 
acts  as  are  done  at  his  instance.        Ibid. 

4.  An  execution  cannot  bo  quashed  because 
more  costs  are  charged  than  are  properly 
due:  the  error  can  be  corrected  on  a  mo. 
tion  to  relax.  Ibid, 

5.  The  supreme  court  will  correct  dtrical  mis- 
takes, made  in  the  court  below,  and  appa- 
rent on  the  face  of  the  record;  but  at  the 
costs  of  the  plaintiff  in  error.  Wade  v. 
Kelly  ^  Hutchison,  443 

6.  In  trespass  for  assault  and  battery,  if  the 
verdict  is  for  five  doUars  damages  only,  full 
costs  canitot  be  given,  unless  the  judge 
certifies.    Eeid  v.  Gordon^  469 

7.  It  does  not  vary  the  case  though  the  jury 
find  costs  f#r  the  plaintiff.  Ibid. 

8.  Where  an  order  has  been  made  for  security 
for  costs,  the  court  will  presume  the  neces. 
sary  shewing  to  have  been  made,  to  entitle 
the  party  thereto.  Thompson  v.  Miller,  470 

9.  But  where  the  record  shews  only  that  a  mo- 
tion  was  made  to  the  court  for  security  for 
costs,  and  that  the  eourt  afterwards  entered 
the  order  nunc  pro  tunc,  on  parol  evidence 
that  the  motion  had  been  granted;  H  was 
held  to  be  error.  Ibid. 

10.  Security  for  costs  may  be  required,  as  well 
in  cases  of  appeal  from  justices  as  in  other 
cases.  Ibid.. 

COUNTY  COURT. 

See  Jurisdiction  2. 
•♦     Vendor  and  Purchaser  8. 

CREDITOR. 
See  Debtor  and  Creditor, 

CRIMES  AND  MISDEMEANORS. 

1.  In  criminal  cases,  and  where  not  affected  by 
statute,  the  common  law  of  England  is  in 
force  in  this  state,  so  far  as  it  is  consistent 
with  the  spirit  of  our  institutions.  The  State 
V.  Cawood  et  aU  360 

3.  And  though  the  common  law  punishment 

for  a  conspiracy  may  be  inappUcable,  the 

offence  may  nevertheless  be  punished  as  a 

misdemeanor.  Ibid. 

See  Indictment. 

COTTON  RECEIPT. 

1.  Cotton  receipts,  by  our  statute,  are  placed  on 
the  same  footing,  as  to  negotiability  with 
inland  biiW  of  exchange.  Winston  v. 
Moselcy,  137 

2.  And  when  assigned  by  the  payee  before  due, 
are  not  subject,  in  tho  hands  of  innocent 
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3. 
3. 
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indorsees,  wkfaont  nolioe,  to  off^etlE 

iag  against  the  payee.  lUd. 

CURTESY. 

An  ante-nuptial  agreement,  wlm«fay  t^ 
husband  relinquishes  all  right  to  the  property 
of  the  wife,  and  agrees  that  she  slall  retail 
it  to  her  sole  use,  does  not  bar  the  hosbuid'ii 
right  of  curtesy.  Rochon  x.  Zeoaif,  429 
Nor  does  a  decree  of  divorce  •  sietMa  ei  lA*. 
ro,  pronounced  against  the  husband.  Ihid. 
Nor  an  iiyunctioB  granted  in  the  fifetime  of 
the  wife,  at  her  instance,  prohibitxn^  the 
husband  from  intermeddling  with  her  pro- 
perty.  Ibid. 

The  rule  of  construction  on  such  an  asi^e- 
meat  is  the  same  in  equity  as  at  law.  Ikid, 

DAMAGES. 

It  is  error,  if  the  judgment  to  be  for  moce 

damages  than  are  laid  in  the  declarmtioii. 

Id^  Whorier  v.  Sayre  §-  Sayre^ 

See  Judgment  1. 

TVover  5, 
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9. 


DEBT. 

In  debt,  on  the  record  of  aindgnftnt  m  mno. 

ther  state,  nul  tiel  record  ia  tbe  Beoerai  is. 

sue;  but  is  not  the  only  plea  that  may  be 

pleaded.  Hunt  4-  Condry  v.  Mayfi^d^  194 

Lucas  y.  The  Bmnk  of  Dmien,  380 

Defences  for  want  of  juriadidioB  in  tke  oomt 

where  the  judgment  was  rendered,  esther 

over  the  subiject  matter,  or  person  of  the  de^ 

fendant,  must  be  specially  pleaded.    Hid. 

And  under  the  plea  of  nul  iiel  record,  if  a 

proper  exemplification  is  produced,  of  a 

judgment,  valid  in  the  state  where  rendered, 

though  not  founded  on  personal  serricti, 

judgment  must  bo  given  for  the  plauitiff. 

Hunt  4-  Condry  v.  Mayfidd,  124 

And  under  that  issue,  the  court  cannot  give 

the  interest  of  the  sister  state;  the  rale  and 

amount  of  interest  must  be  found  by  a 

jury.  iW. 

Debt  on  a  guardian's  bond  mnat  be  ia  the 

name  of  the  judge  of  the  county  cocxrt  lor 

the  use  of  tho  party  i^juied.      Dnio  v. 

Dickson  et  ah  37f 

It  is  however  sufficient,  if  the  dedaratiaa 

shews  for  whose  use  the  suit  is  bnMight;it 

is  not  indispensable  that  it  appear  in  d» 

writ.  iWL 

Nor  iait  necessary  that  it  appear  in  tbads- 

deration,  in  what  manner  he  has  beoame 

interested.  AH. 

The  bringing  the  suit  is  sufficient  evidenee 

that  the  person  injured  required  it  to  be 

brought.  IM. 

In  such  action,  it  is  sufficient  if  the  breaches 
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are  aBaigned  in  the  repttcation  only,  and  itn8 
is  not  error  that  Uie  dedaration  ia  on  tho 
penalty  merely.  IM. 

10.  In  debt  on  a  bond  given  by  a  iMirty  chargted 
with  being  the  father  of  a  bastard,  the  court 
gave  judgment  on  demurrer,  for  9^0,  the 
penalty  of  the  bond  being  93,000:  Held, 
that  this  was  not  eiror.  ZaAre  4r  Barron 
V.  The  Gumemor,  395 

11.  Such  bond  \b  not  within  the  statute  of 
1824,  lequizing  hieaebes  to  be  assigned. 

Ibid. 

12.  A  judgment  in  anotherstate,  on  an  original 
attachment,  k  prima  facie  evidence  of  the 
debt  here.  Miller  v.  Pennington^        399 

13*  In  debt,  where  the  pleadings  were  in  short, 
and  the  issues  were  found  for  the  plaxntifT 
for  damages  only,  omitting  the  mention  of 
the  debt;  held  that  this  was  sufficient  to 
sustain  the  jadgment  for  the  debt.  Oar.  j 
rard  v.  Zaehmiak.  410 

14.  A  constable  levied  nine  executions  on  a 
negro,  and  took  nine  bonds  payable  to  the  ^ 
plaintiff,  for  the  delivery  of  the  property; 
the  bonds  being  forfeited,  the  pJaintiff 
broogfat  an  action  of  debt  and  declared  in 
one  count  on  the  nine  bonds:  on  demnrrer,  3^ 
the  proceedings  were  held  to  be  proper. 
Sugg  y.  Bwrgeae  if  ^^via^  509 

See  Bond  3. 
**  Executoro  4*  Admmistratari  3. 7. 8. 
"  PleadingUr-A. 
•*  PuHie  PoUey  1. 9.  3. 

DEBTOR  AND  CREDITOR. 

1.  A^  debtor  has  a  lull  right  to  prefer  some  cre- 

ditors to  the  exclusion  of  odiers,  and  may 
lawfully  stipulate  that  those  who  accept  the 
property  conveyed  shall  release  him,  the 
contract  being  voluntary.  BobineonY.  Ba. 
feh/e  4>  Smithy  86 

2.  And  the  insolvency  of  the  debtor  does  not 
vary  this  rule.  Ibid. 

3.  A  creditor  wiU  nceive  the  aid  of  chancery 
to  pursue  an  equitable  fund,  if  he  cannot 
obtain  satisfaction  of  his  ddirt  at  law.  Lueao 
etaly.AtmoodeiuL  378 

4.  And  when  such  fund  is  subjected,  ho  will  1* 
not  be  required  to  distribute  amonir  credi. 
tors  generally.  Ibid. 

5.  And  the  first  who  applies  to  chancery  is  en. 
titled  to  a  preference^  Ibid. 

€L  Creditors  .of  a  copartnership  ate  entitled  to 
he  first  fmid  out  of  copartnership  efiects, 
to  the  exclusion  of  the  csediten  of  an  indi. 
vidual  partner.  j^id. 

7.  A  Offisveyanee  of  lands,  though  not  duly  re. 
gisteved,  if  made  bona  fide,  and  for  vahable 
and  sufficient  considerationi  is  good  sgainst 
creditors,    Aoent  v.  Bead,  488 


Such  deed  ia  g/ood  against  a  purchaser  at 
sberiiT's  sale,  who  has  notice.  Ibid. 

See  Chancery  4. 
'<   Fraud  2.  4. 
**   Lex  Utci  1. 
**    Release. 
*•   Truet  and  Trustee  2.  3. 4.  5. 

DECLARATION. 

See  Damages. 
"   Debt  6.  1^. 
"   Pleading  I. 

DECREE. 

Set  Chancery, 

DEED. 

Inadequacy  of  price,  to  invalidate  a  deed, 
must  be  gross  and  apparent.  Pope  v.  Bran^ 
don  et  ai.  401 

A  conveyance  of  lands,  though  not  duly  re* 
gistered,  if  made  bona  fide,  and  for  a  valua. 
ble  consideration,  is  good  against  creditors. 
Avent  V.  Read,  488 

Such  deed  is  also  good  against  a  purchaser 
at  sheriff's  sale,  who  has  notice.        Ibid^ 


See  Assignment  2. 

Executors  and  Administrators  4. 
Promissory  Note  1. 
Vendor  and  Purchaser  4. 


u 
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DEED  OF  TRUST. 

•See  Trust  a$id  Trustee. 

DELIVERY  BOND. 

See  Debt  14. 

DEMAND. 

See  Pleading  I.— 2.  II.— S. 

DEMURRER  TO  EVIDENCE. 

The  court  must  take  as  true,  against  a  party 
demurring  to  evidence,  all  facts  and  infer, 
ences  which  a  jury  could  properly  draw; 
yet  the  same  rules  of  evidence  govern  as  in 
other  cases,  as  to  the  inferences  of  witness- 
Carrington  v.  Caller ^  175 


es 


DEPOSITION. 


See  Evidence  Yni. 

DESCRIPTO  PERSONAE. 
See  Executor  and  Adminisi$ator  2. 4. 
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DISCONTINUANCE. 

1.  If  a  defendant  dosires  to  take  advantage  of 
a  discontinuance  as  to  a  party  eued  with 
him,  he  must  do  so  in  the  court  below,  else 
the  objection  is  waived.  Bobertt  v.  John- 
WJi,  }^ 

2.  A  writ  issued  against  thfee  defendants  was 
served  on  two  only,  and  the  declaration  and 
judgment  were  against  the  three:  this  is  er- 
ror, although  the  record  recites  that  "the  de- 
fendantSy  by  their  attorney,  waived  their 

plea."     WiUiama  et  aL  v.  Lewis.         41 

3.  And  such  judgment  is  erroneous  as  to  all 
there  being  no  discontinuance  as  to  the  one 
not  served  with  the  process.  Ibid. 

4.  The  statute  of  1614,  authorizing  discontin- 
uance as  to  joint  defendants,  who  are  re- 
turned  "not  found,"  in  certain  cases,  ex- 
tends to  actions  against  joint  indotsers. 
Martin  v.  Townsend,  329 

5.  In  an  action  against  two  on  a  contract,  not 
being  within  the  statute  of  1818,  a  discon- 
tinuance as  to  one,  who  is  returned  "  not 
found,"  is  a  discontinuance  as  to  all. 
Thompson  \,  Saffoldetal,  494 

6.  A  certificate  of  a  purchase  of  a  lot  of  land, 
entitling  the  purchaser  to  a  title  on  pay- 
ment of  the  purchase  money,  is  not  within 
said  statute.  -^^'^1 

7.  And  such  discontinuance  is  good  cause  of 
demurrer.  Ihid. 

DISCOVERY. 

See  Chancery  9,  19. 

DIVORCE- 

1.  A  divorce  a  mensa  et  thorOt  pronounced 
against  the  husband,  does  not  bar  his  right 
of  curtesy.    Rochon  v.  Leeait,  429 

EJECTMENT. 

See  Trespass  to  try  Titles. 

ELECTIONS. 

See  Officer  1  to  6. 

EQUITY. 

See  Chancery. 
t  ERROR. 

See  Costs  1. 
"  Discontinuance  1.  3. 

EVIDENCE. 

/.  Records. 

11.  Public  Writings  not  Records. 

TIT.  Written  Evidence. 

IV.  Parol  Evidence. 


V.  Proof  in  Particular  Issues. 

VI.  Competency  of  Witnesses. 

VII.  Admissibility, 

VIII.  Depositions. 

L  Records. 

1.  In  debt  on  the  recovery  of  jad^meni  in  i 
sister  state,  under  nul  tiel  recor^i^  if  a  rtn- 
lar  transcript  is  produced,  of  a  judsw-y 
valid  in  the  state  where  rendered,  ttk'~^* 
not  founded  on  personal  service,  jixdl^cr 
must  be  given  for  the  plaintifil  J^um  ^ 
Condry  v.  Mayfieldf  !-• 

2.  The  existence  of  an  incorporated  bani  u 
another  state,  may  be  proved  by  a.  copy  o 
its  charter,  and  parol  proof  of  ita  being  ^ 
operation.     Lucas  v.   The  Ban  ^   of  Gf^- 

fio,  -  I^" 

he  answer  of  a  defendant  in  chan  ccr?  a 
not  evidence  against  his  co-defendant,  ^- 
ticulariy  where  it  tends  to  invalidate  a  litfe 
made  by  himself.  CoViier  v.  Chapman  tt  «i 

4.  The  amended  return  of  a  sheriff  on  an  exe- 
I  cution,  is  evidence  to  sustain  the  title  ot  * 
'       purchaser,  though"  made  long  afterward 

Brandon  v.  Snows  ^  Cunningham^     255 

5.  An  answer  in  chancery,  which  is  not  tra- 
versed, is  to  be  taken  as  true.  Senthle,  Za- 
cas  V.  The  Bank  of  Darien,  ^sO 

Sec  Authentication, 

II.  Public  Writings  not  Records. 

1.  The  original  election  returns  are  evidence 
of  Che  voles  given  at  an  election,  and  i/"a(- 
tered  or  defaced,  the  alterations  are  matieiS 
of  investigation  for  the  jury.  The  State  v. 
Adams,  251 

2.  Petitions  to  (he  governor,  uiging  reasons  for 
an  executive  appointment,  are  not  evidence 
to  impeach  the  right  of  an  officer  holding 
an  executive  appointment.  Ibid. 

III.  Written  Evidence. 

1.  To  sustain  an  action  of  trespass  to  try  tides- 
a  deed  made  to  the  plaintiffs,  **  as  adminis, 
trators,**  is  admissible  evidence.  Innera- 
rity  V*  Kennedy  j-  Kitchens^  15fi 

2.  In  an  action  by  a  surviving  partner,  on  a 
note  made  payable  to  the  firm,  the  note  is 
sufficient  evidence,  and  it  is  not  necessary 
to  prove  the  partnership  or  surviTorship. 
Smith  V.  Hunt,  ^ 

4.  So  in  an  action,  by  a  firm,  on  a  note  made 
to  them  as  payees.  Smith  v.  Davis  et  aL  2^4 

4.  Process,  to  be  given  in  evidence  under  a 
plea  of  justification  in  trespan,  mast  cor 
respond  strictly  with  the  description  in  the 
plea:  if  variant,  it  will  be  rejected.  Herri. 
Sony.  Davis,  350 
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IV  Parol  Evidence, 

1.  Tlie  contents  of  lost  letters  may  be  proved 

by  any  one  who  knows  their  genuineness 
and  contents.   Drisk  v.  Davenport^      26G 

2.  Parol  evidence  is  insufficient  to  support  an 
action  for  the  purchase  money  on  a  contract 
for  the  sale  of  lands.  Howard  v.  Jack- 
son, 493 

V,  Proof  in  Particular  Issues. 

I.  On  an  indictment  for  stealing  a  horse,  un- 

der  the  statute,  proof  that  a  gelding  was 
stolen  is  inadmissible.  The  State  v. 
Plunkett  11 

3.  Possession  of  personal  property  remaining 
with  the  vendor,  is  presumptive  evidence 
of  fraud.    Ilobbs  v.  Bibb,  54 

3.  Bat  such  presumption  may  be  rebutted  by 
proof.  Ibid. 

4.  Tlie  purchaser  of  personal  property  at  sher. 
iff  *8  sale  is  not  bound  to  shew  that  the  sher- 
ilT's  proceedings  were  regular,  it  devolves 
on  the  party  contesting  it  to  shew  such  ir- 
regulatity.  Brandon  v.  Snows  and  Can. 
ningham,  255 

5.  As  to  a  purchaser  of  real  estate,  Quere?  lb, 

6.  Evidence  of  a  promise  of  marriage  is  not 
admissible  in  an  action  by  the  father,  for 
the  seduction  of  his  daughter.  Drish  v. 
Davenport,  266 

7.  The  character  of  the  daughter,  for  chastity, 
may  be  impeached  by  general  reputation, 
but  not  by  such  as  is  confined  to  particular 
classes  of  persons.  Ibid, 

8.  Affirmative  allegations  in  an  answer  in 
chancery,  not  responsive  to  the  bill,  must 
be  proved  at  the  trial.  Lucas  v.  The 
Bank  of  Darien,  880 

9.  Under  the  general  issue,  in  trespass  for  ta- 
king  goods  from  the  plaintiff's  possession, 
the  defendant  cannot  go  into  evidence  to 
shew  that  the  sale  under  which  the  plaintiff 
holds  is  fVaudulent.  Harrison  v,  Davis,  350 

10.  A  judgment  on  an  original  attachment  in 
another  state  is  prima  facie  evidence  of  the 
debt  here.  Miller  v.  Pennington,        399 

II.  An  adndssion  by  the  defendant,  of  the  cor- 
rectness of  the  plaintiff's  demand,  is  suffi- 
cient  evidence  to  recover,  without  proof  of 
the  original  entries,  or  production  of  the  ac 
count.  Johnson  v.  Kelly  4*  Hutchison,  490 

13.  Under  the  general  issue  in  assumpsit,  any 
evidence  tending  to  increase  or  diminish 
the  value  of  the  article  sold,  is  proper  evi- 
dence, so  as  to  ascertain  its  true  value. 
Munn  V.Pope,  498 

13.  If  a  party  agrees  to  receive  property  in 
payment,  it  may  be  proven  as  payment  un- 
der, the  general  issue,  to  the  extent  of  its 
value  or  stipulated  price.  Ibid. 

08 


VI,  Competency  of  Witnesses, 

1.  In  an  action  by  an  executor,  a  son-in-law  of 
the  testator  ia  prima  facie  incompetent  to 
testify.  M  *mnney'8  exrs,  v.  M  *  Kinney's 
admrs,  17 

2.  A  party  cannot  impeach  the  credit  of  his 
ovrii  witness,  but  he  may  prove  facts,  by 
other  witnesses,  which  contradict  his  state, 
ments.     Winston  v.  Moseley,  1 37 

VIL  AdmissibilUy. 

1.  It  is  for  the  court  to  determine  on  the  ad- 
missibihty  of  evidence,  and  for  the  jury  to 
determine  if  it  proves  the  facts  charged. 
Clifton  V.  Grayson,  412 

VIII,  Depositions, 

1.  Where  it  is  agreed  thai  a  deposition  shall  be 
token  and  read  on  trial,  it  is  admissiblei 
though  it  appear  by  the  deposition  the  wit. 
ness  was  interested*  Subbins  v.  Sutton^  249 

See  Witness. 

EXECUTION. 

1.  An  execution  issued  against  a  principal  and 
surety,  and  part  of  the  money  was  made 
by  the  sheriff,  by  levy  and  sale  of  the  effects 
of  the  principal,  but  he  returned  it  *'no 
money  made,"  and  an  alias  issued  against 
the  security  for  the  whole  debt:  the  sheriff 
having  absconded,  it  was  held,  that  in  equi. 
ty,  the  surety  was  entitied  to  relief  by  in. 
junction,  as  to  the  amount  made  by  the 
sale.    Fryer  v.  AustiU,  119 

2.  An  execution  cannot  be  quashed  because 
more  costs  are  charged  than  are  properly 
due,  the  error  can  be  corrected  on  a  motion 
to  retax.    Anonymous,  228 

3.  A  sheriff  may  amend  his  return  on  an  exe. 
cution,  at  any  time,  so  as  to  make  it  true, 
and  such  return  will  relate  back  and  protect 
a  purchaser,  as  if  originally  made.  Bran- 
don V.  Snows  ^  Cunningham,  255 

See  Sheriff  1.  5. 

EXECUTIVE  APPOINTMENT. 

See  Officer  2.  3. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  A  purchase  by  an  administrator,  at  his  own 
sale,  is  not  void  per  se,  Braiman  et  al.  v. 
Oliver,  47 

2.  A  bond,  payable  to  an  administrator,  as 
such,  is  assets  in  the  hands  of  an  adminis- 
trator de  bonis  fioft,and  the  description  is  not 
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mere  descriptio  persona.    King  v.  Oreeni 
etal.  133 

3.  The  mtermarriage  of  an  administnitrix  obli- 
gee with  an  obligor  in  a  bond,  does  not  ex- 
tinguish the  debt,  bat  only  suspends  the 
cause  of  action  during  her  administration 
and  coverture.  Ibid. 

4.  A  deed  to  an  administrator,  as  such,  is  ad- 
missible evidence  for  him,  in  an  action  of 
trespass  to  try  titles.  The  words  "as  ad- 
ministrator" are  descriptio  persona  only. 
Inner arity  v.  Kennedy  ^  Kitchens^     156 

5.  Suing  out  a  previous  writ,  is  not  a  sufficient 
presentation  of  a  claim  to  an  administrator 
under  the  statute  requiring  claims  to  be 
presented.  Bigger,  admx,  v.  Hutehings 
4r  Smithf  admrs.  445 

6.  And  if  the  claim  originated  out  of  the  state, 
the  exception  must  be  replied  specially  to  a 
plea  of  nonu^laim.  Ibid. 

7.  By  mistake  in  the  condition  of  an  adminis- 
tration bond,  it  was  written  that  if  M.  R. 
[who  was  the  deceased]  should  well  and 
truly  perform  the  duties  of  administrator, 
&.C.;  the  mistake  being  apparent  on  the 
face  of  the  instrument,  it  was  held,  that  this 
did  not  vitiate,  and  Uiat  the  bond  might  be 
declared  on,  with  proper  averments.  Moore 
et  al,  V.  Chapman,  466 

8.  After  settlement,  and  a  decree  by  the  county 
court  requiring  an  administrator  to  pay  over 
a  certain  sum,  a  distributee  may  bring  an 

'  action  on  the  bond,  and  assign  the  non-pay- 
ment  as  a  breach  of  the  condition.     Ibid. 

9.  And  where  the  settlement  is  final,  no  re- 
funding bond  is  necessary.  Ibid. 

See  Vendor  and  Purchaser  9.  8.  9. 
Writ  of  Error  1.2.  3. 
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EXTINGUISHMENT. 
See  Executors  and  Administrators  3. 

FALSE  IMPRISONMENT. 
See  Trespass  4. 

FEME  COVERT. 
See  Curtesy. 

FERRY. 

1.  The  lessee  of  a  ferry  is  the  person  liable  to 
the  penalty  given  by  statute  for  neglect. 
Taylor  v.  Rushing,  160 

2.  But  where  a  person  is  employed  on  shares 
for  an  indefinite  time,  he  is  a  servant  and 
not  a  lessee,  and  the  owner  is  liable.  Ibid. 

3.  It  is  unlawful  to  keep  a  public  bridge,  with- 
out  authority  and  free  of  toll,  so  as  to  destroy 
the  profits  of  a  lawfiil  ferry  a^the  same  place . 
Gates  V.  M*Daniel  4-  Spurlin,  211 


FORCIBLE  ENTRY  AND  DETAINER. 

1.  In  an  action  for  a  "forcible  detainer,"  it  is 
not  necessary  to  allege  in  the  complaint  that 
the  defendant  "entered"  the  premises.  2>- 
eatt  V.  Stewart,  474 

3.  In  such  action,  to  charge  that  the  plaintiff 
bos  a  *  freehold  in  fee  simple*  is  a  sufficient 
statement  of  his  ^estate!*  in  tlie  premises. 

Ibid. 

3.  The  record  in  those  cases  need  only  shew 
such  evidence  as  is  offered  and  rejected, 
and  such  as  is  objected  to,  but  admitted. 

Ibid. 

4.  To  establish  possession,  the  plaintiff  may 
prove  a  tenancy  under  him,  and  possesaon 
by  his  tenant.  Ibid. 

5.  In  such  actions,  title  cannot  be  investigated, 
and  need  not  be  proved.  The  question  is 
as  to  possession  only.  Ibid. 

6.  The  county  court  has  no  jurisdiction  by 
certiorari  or  appeal,  in  cases  of  forcible  en- 
try and  detainer.  Dunham  v.  Carter  ^ 
Carroll,  496 

7.  In  cases  of  forcible  entry  brought  up  by  c«r. 
tiorari,  the  trial  must  be  on  the  errors  as. 
signed  in  the  record.  Ibid. 

FOREIGN  LAWS. 

See  Chancery  3.  15. 

FORTH-COMING  BOND. 

See  Debt  14. 

FORFEITURE. 

See  Bank  2. 

FRAUD. 

1.  A  purchase  by  an  administrator  at  his  own 
sale,  at  auction,  is  not  void  per  se,  but  is 
prima  facie  valid,  if  no  unfairness  appears. 
ISrafinan  et  al.  v.  Oliver,  47 

2.  Possession  of  personal  property  remaining 
with  the  vendor,  is  presumptive  evidence 
of  fraud,  but  not  fraud  per  se.  Hobbs  v. 
Bibb,  54 
Martin  v.  White,  adnCr.  162 
Brandon  v.  Snows  and  Cunningham,  255 

3.  A  plea  that  a  judgment  obtained  in  a  sister 
state,  was  entered  there  by  a  fraudulent 
combination  between  the  clerk  and  plaintiff, 
is  an  insufficient  defence  to  an  action  at 
law  on  such  record  here.  Lucas  v.  Cope- 
land,  151 

4.  When  the  vendor  remains  in  the  possession 
of  personal  property  sold,  it  is  not  sufficient 
as  against  creditors,  that  the  consideration 
be  bona  fide,  and  the  bill  of  sale  registered. 
It  must  appear  that  the  sale  was  not  made 
to  hinder  or  delay  creditors.  Ayres  v. 
Moore,  336 

5.  And  this  is  a  question  of  fact  for  the  jwy. 
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to  be  determined    from   aJl  the  circum 
stances.  Ibid. 

6.  Inadequacy  of  consideration,  to  invalidate  a 
deed,  must  be  gross  and  apparent,  ^ojpe 
V.  Brandon  et  aL  401 

7.  When  a  party,  with  a  full  knowledge  of  the 
alleged  fraudulent  circumstances,recognise8 
or  confirms  a  contract  made  in  his  name  by 
an  agent,  he  cannot  afterwards  set  up  the 
fraud  or  want  of  authority  in'  the  agent. 
M*Gowen  v.  Garrard  4*  Morgan,       479 

8.  A  conveyance  of  lands,  though  not  duly  re- 
gistered, if  made  bona  fide,  and  for  valuable 
and  sufficient  consideration,  is  good  against 
creditors.    Avent  v.  Read,  488 

9.  Such  deed  is  also  good  against  a  purchaser 
at  sheriff's  sale  who  has  notice.  Ibid, 

See  Chancery  12.  39.  41. 
«'   Release  3, 

GAMING. 
See  Setoff  1. 

GARNISHEE. 

1 .  The  answer  of  a  garnishee  in  attachment  Is' 
to  be  taken  as  strictly  true,  and  if  a  deed  is 
appended  to  the  answer,  it  is  to  be  consi- 
dered as  genuine,  unless  the  answer  is  tra- 
versed. Robinson  v.  Rapelye  ^  Smith,  86 

GENERAL  ISSUE. 

See  Trespass  3. 
**    Vendor  and  Purchaser  9. 

GRAND  JURY. 
See  Jury  9. 

X  GUARDIAN. 

See  Debt  5. 
"   CAancerylO. 

HUSBAND  AND   WIFE. 
See  Curtesy, 

INDICTMENT. 

1.  When  a  statute  employs  a  general  term, 
and  af^rwards  more  special  terms  defining 
an  offence,  an  indictment  using  the  general 
term  only,  is  bad,  though  it  would  in  its 
meaning  comprehend  the  special  term. 
The  State  v.  Plunket.  11 

2.  If  an  indictment  allege  a  confederacy  to  do 
an  unlawful  act,  to  the  injury  of  Another,  it 
is  sufficient  to  constitute  a  conspiracy;  it  is 
not  necessary  that  the  act  should  be  actually 
committed.  The  State  v.  Caxoood  et  aL  360 

3.  To  sustain  an  indictment  where  the  venue 


has  been  changed,  it  is  not  necessary  that 
the  record  should  shew  the  mode  in  which 
the  jurors  for  the  term  were  drawn;  the  ve^ 
nire  will  be  presumed  legal  until  the  contra- 
ry be  shewn.  Collier  v.  The  StaU,  388 
It  is  sufficient  if  it  appear  that  the  grand 
jurors  were  selected  as  the  statute  provides. 

Ibid, 

INDORSEMENT  ON  WRIT. 
See  Writ  1. 

INDORSER. 
See  Discontinuance  4. 

INFANT. 
See  Chancery  10. 11. 42. 

INJUNCTION. 

See  Chancery. 
Ferry  3. 
Pre-emption  Rights  1. 

INSOLVENT  DEBTOR. 
See  Debtor  and  Creditor  1.  2. 6. 

INTEREST. 

1.  Under  the  statute  of  1819,  a  note  bearing  in- 
terest at  5  per  cent  per  month  on  its  &ce, 
bears  such  interest  only  nil  maturity,  and 
the  usual  legal  rate  afterwards.  ElUs  v. 
Bibb,  63 

2.  And  when  a  note  given  in  a  compromise, 
embraces  more  interest  than  is  lawfully  due, 
both  parties  believing  it  lawfully  due  and 
recoverable,  it  is  not  usurious.  Ibid. 

3.  In  debt  on  the  record  of  a  recovery  in  a  sis- 
ter state,  the  interest  in  such  state  must  be 
found  by  a  jury.  Hunt  v.  Condry  4r  May. 
field,  124 

ISSUE. 
See  Practice  15. 

JEOFAILS. 
See  Amendments  and  Jeofails. 

JOINT  ACTION. 
See  Discontinuance  1.  4.  5. 

JUDGMENT. 

1.  A  judgment  by  default  in  assumpsit  for 
costs  only,  is  erroneous.  Pickens  v.  ffay. 
den  4"  Meriam,  10 

2.  A  judgment  rendered  by  the  judge  in  vaca- 
tion,  as  of  the  preceding  term,  and  record- 
ed, pursuant  to  a  consent  previously  made 
in  open  court,  is  sufficient  to  sustain  a  writ 
of  error.    King  v.  Green  et  aL  133 
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3.  A  defcniini  is  cnttdcd  to  jodgmcnt  where 
there  are  three  issues  and  the  jury  find  for 
bim,  though  some  of  the  jurors  disagree  as! 
to  one  of  the  issues.  Winston  v.  Moae-] 
Uy,  137 

4.  Judgement  for  more  damages  than  are  laid 
in  the  declaration  is  error.  Jlf *  Whorter  v. 
Sayre  ^  Sayre,  225 
Johnmm  v.  KeUy  4*  HutehUont  490 

5.  A  judgment  rendered  in  another  atatei  when 
the  court  had  no  jurisdiction  over  the  per- 
son,  is  not  binding,  and  may  be  impeached 
by  plea  at  law.  lAUiU  v.  The  Bank  of 
Darien^  280 
Bigger  a^x  y.  Butcfdngt  &  SmUh  ad'rg  445 

6.  But  a  judgment  on  an  original  attachment 
in  another  state,  though  without  pexsonal 
service,  is  prima  facie  evidence  of  the  debt 
here.  Miller  v.  Pennington,  399 
Big^  (ufx  v.  Huichingt  ^  Smith  attn  445 

7.  A  judgment  at  law  will  not  be  relieved 
against  in  equity  on  account  of  mere  tech. 
nical  defects.  Lnetu  ▼.  The  Bank  of 
Darien^  280 

8.  A  judgment  rendered  during  the  term  does 
not  relate  back  so  as  to  defeat  a  bona  fide 
purehaser  or  efifligBee>  Pope  v.  Brandon 
et  al,  401 

9.  A  judgment  on  a  $eifa,  against  the  obligor 
in  an  inyuncdon  bond,  will  not  be  reversed 
for  error,  though  the  bond  when  forfeited 
has  by  statute  the  force  and  effect  of  a  judg. 
ment.    Boggs  v.  Bandy,  459 

10.  A  judgment  nunc  pro  tunc  must  be  found- 
ed on  matter  of  record,  or  some  mcmoran- 
dum  of  the  court.  Thompson  v.  Miller,  470 

11.  A  sheriif  may  be  allowed  to  amend  his  re. 
turn,  so  as  to  shew  that  process  was  served 
on  the  defendant,  to  sustain  a  judgment, 
even  after  error  bronght.  Hefflin  v.  M  *- 
Minn,  490 

13.  In  assumpsit,  a  judgment  by  default  final  is 
an  admission  of  the  cause  of  action  as  laid. 
M'Gehee  v.  Childress,  506 

13.  A  judgment  may  be  presumed  to  be  in  full 
force,  though  a  writ  of  error  be  sued  out  on 
it,  when  the  record  shews  no  disposition  of 
the  writ  of  enor.  Gee  adm^r  v.  Nichol- 
son, 512 

See  Action  9,  10. 11. 
"    Award. 

Debt  1.2.3.4. 
Penalty  1. 
Practice  7. 
Pre-emption  Rights. 
Record  X. 
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JUDGMENT  NUNC  PRO  TUNC. 
See  Judgment  10. 


3. 


4. 


1. 


JUDGMENT  OS  MOTION. 
Judgment  may  bo  lawfully   rendered  on 
motion  in  the  supreme  conrt,  agjuoai  aecii. 
rities,  in  writ  of  error  bonds.     Jmhrnstom  tt 
al  V.  Atwood,  ^Si 

And  such  proceeding  is  noc  mn  aisBaiup- 
tion  of  original  jorisdictiiNi  by  the  MtprcrB/^ 
court.  Iki 

JURISDICTION. 
Where  more  than  fifty  dottaiB  is  doe  o^  i 
contract,  a  creditor  may  retinquwli  all  ova 
fifty  doilan,  and  bring  suit  for  9^  i°  ^ 
justice's  court.  King  v.  Doug-Aerty,  4^1 
The  county  court  has  no  jurisdiction  by  cer. 
tiorari,  or  appeal,  in  cases  of  forcible  entr) 
and  detainer.  Dunham  v.  Carter  4'  ^^' 
roll,  49S 

See  Appeal  from  Justice  of  Peace  4. 8. 
"    Chancery. 
**    Execution   1. 
**    Judgment  5. 
**    Judgment  on  Motion. 
"    Ne  Exeat  1. 

JURY. 

A  party  may,  in  certain  cases,  by  acta  of 
record,  waive  his  right  of  trial  bj  jury. 
Johnson  et  al  v.  Atwood^  itlS 

It  is  sufHcicnt  if  it  appear  in  the  record  that 
the  grand  jurors  were  "selected  as  the  sta. 
tute  provides."  It  need  not  be  stated  that 
they  were  drawn  by  lot.  Collier  v.  Tke 
State,  3dd 

The  whole  record  and  proceedings  in  a 
causo  are  before  the  jury  trjring  the  issues, 
and  they  may  examine  any  part  though  not 
read  on  the  trial.  Ibid. 

It  is  the  province  of  the  jury  to  determine  if 
the  evidence  estabUshcs  the  fects  charged. 
Clifton  V.  Grayson,  412 

See  Appeal  from  Justice  7.8. 
<'    Bastardy  3. 
"    Interest  3. 
"    Verdict  1. 

JUSTICE  OF  THE  PEACE. 
See  Appeal  from  Justice, 

JUSTIFICATION. 
See  Trespass  1.  2.  3. 

LAND. 
See  Public  Lands  1. 
**    Trespass  to  Try  Titles. 

LESSOR  AND  LESSEE. 
Sec  Ferry  1.  2. 

LEX  LOCI. 
A  deed  of  assignment  by  a  debtor  foe  the 
benefit  of  his  creditors,  though  made  in 
New- York,  will  operate  against  a  creditof 
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here,  who  has  subeeqnentiy  attached  thcll 
eliects  assigned.     Rohinwn  v.  Rapelve 
^  amith,  b6 

ifo«  Attaekment  3.  4. 

"    Chancery  3. 

•«    Corf9raii0n  1.  3.  3. 

**    Judgment  5.  6* 

•*    Record  1. 

LIEN. 
5ee  Judgment  8. 

LIMITATION  OF  ACTIONS. 

1 .  Suing  out  a  previous  writ  is  not  aufHcient 
evidence  of  presentation  to  an  administra- 
tor, under  the  statute  requiring  claims  to  be 
presented  to  executors  and  administrators. 
Rigger  adnCx  v.  IlutchingB  j-  Simith 
admV$,  445 

2.  If  the  demand  originated  out  of  the  state,  so 
as  to  be  within  the  exceptions  of  the  statute, 
that  matter  must  be  specially  rephed  to  a 
plea  of  non  claim.  Ikid, 

See  Chancery  41. 

MARRIAGE. 
See  Bond  2. 
Curteay, 


n 


NOTE. 
See  Pleading  I.— 2.  7.  III^l.  3. 
••    Promissory  Note, 

NOTICE. 
See  Executor  and  Adminiatraior^  5.  6. 
"   Paflner«Atp'4  to  8. 

NUL  TIEL  RECORD. 
See  Debt  1.  3.  3.  4. 

NUNCUPATIVE  WILL. 
See  Will  3. 

OBLIG  AT  ION. 
See  Bond, 
"    Penalty  4.  5. 
Promissory  Note  1. 


(( 


MISTAKE. 
See  Bond  6. 

MONEY  HAD  AND  RECEIVED. 
See  Assumpsit  2. 

MOTION. 
See  Judgment  on  Motion, 

NE  EXEAT. 
1.  It  appears  that  in  this  state,  ne  exeats  may 
issue  in  the  following  cases: 
i.  Where  the  demand  is  exclustvety  equi. 
table,  whether  a  sum  certain  be  doc  or  not, 
and  the  defendant  is  about  to  remove  be- 
yond  the  jurisdiction  of  the  court. 
9.  Where  courts  of  law  and  equity  have 
concurrent  jurisdiction,  the  defendant  be. 
ing  about  to  remove,  and  where  bail  has 
not  been  obtained,  it  will  be  granted  in  aid 
of  the  action  at  law. 

3.  Where  the  two  conrta  hate  cc/ncurrent 
jurisdiction,  and  no  action  at  law  has  been 
commenced,  but  suit  in  equity  instituted; 
the  removal  of  the  defendant  will  bo  re- 
strained. 

4.  In  cases  of  extreme  necessity,  and 
where  it  becomes  necessary  to  prevent  a 
failure  of  justice.  But  as  to  this  last,  qnerc? 
Lneas  v.  Hickman^  111 


See  Chancery  14. 


OBLIGOR  AND  OBLIGEE. 
See  Bond, 

OFFICER. 

1.  Under  the  act  of  1819,  a  aheriiT  has  no  right 

to  give  a  casting  vote  between  two  candi- 
dates  for  sherifi*.  Such  power  cannot  be 
given  by  implication.  The  State  v. 
Adams,  231 

2.  Where  two  candidates  for  sheriiT  obtain  an 
equality  of  votes,  no  election  is  effected ;  and 
the  executive  may  fill  the  vacancy.    Ibid, 

3.  Where  the  right  of  the  executive  to  make 
an  execudve  appointment  exists,  a  court  of 
justice  cannot  examine  into  the  motive  for 
that  appointment.  Ibid, 

4.  A  citizen  may,  by  accepting  a  beneficial 
public  office,  waive  his  constitutional  right 
to  vote  in  certain  eases.  Ibid. 

5.  The  original  election  returns  are  evidence 
to  prove  the  true  number  of  votes  given  at 
an  election.  Ibid, 

6.  And  if  they  have  been  in  an  exposed  situa- 
tion,  or  altered,  the  alterations  are  matter 
of  inquiry  for  the  jury.  Ibid, 

7.  Between  third  persons,  the  presumption  is, 
that  a  public  officer  has  correctly  done  his 
duty.  Brandon  v.  Snows  jr  Cunning, 
ham,  255 

PARTNERSHIP. 

1.  In  an  action  by  a  surviving  partner,  on  a 
note  made  to  the  firm,  it  is  not  necessary 
to  prove  the  partnership  or  survivorship: 
the  note  is  stiiSicient  evidence.  Smith  v. 
Hunt,  222 

2.  And  if  the  plaintiff  is  not  the  person  proper- 
ly entitled,  and  the  objection  does  not  ap. 
pear  on  the  face  of  the  proceedings,  it  must 
be  shewn  by  way  of  defence.  Ibid. 

\  3.  So  in  an  action  by  copartners,  who  are  pay- 
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ecs,  on  a  note  made  to  them.    Smith  v.  \ 
Davia  et  at.  224 

4.  If  no  notice  be  given  of  a  dissolution  of  a 
copartnership,  it  will  be  considered  as  still 
existing.  Ztcca«v.  The  Bank  of  Varient  280 

5.  To  those  who  have  had  previous  dealings 
with  the  firm,  actual  notice  must  be  given, 
and  a  notice  in  a  gazette  to  those  who 
have  had  no  previous  dealings.  Ibid. 

6.  A  change  of  pursuits  by  one  partner,  or  his 
removal  ojt  of  the  state,  does  not  amount 
to  such  notice.  Ibid. 

7.  The  rule  is  not  varied,  though  the  creditor 
be  a  bank  established  after  the  dissolu. 
tion.  Ihid. 

8.  And  to  charge  a  bank  with  notice  of  disso. 
lution.  It  is  not  sufficient  to  shew  that  the 
partner  receiving  the  credit  was  one  of  the 
directors  of  the  bank  Ibid. 

9.  A  partner  may  appoint  an  agent  to  make 
and  indorse  bills,  Slc.  on  the  firm,  and 
such  power  is  not  void,  though  made  under 
seal  by  one  parmer  only.  Ibid. 

10.  Whether  such  power  can  extend  to  autho. 
rise  the  agent  to  enter  an  appearance  for 
the  copartners,  in  courts  of  justice^-^u«re? 

Ibid. 

11.  Creditors  of  a  copartnership  ate  entitled  to 
be  first  paid  out  of  the  copartnership  eflfects, 
to  the  exclusion  of  the  creditors  of  an  indi- 
vidual partner.  Lucas  et  al  v.  Atwood 
et  al.  378 

12.  Semble^  that  after  the  dissolution  of  a  co 
partnership,  one  partner  cannot  by  his  sole 
request  to  a  third  person  to  pay  a  firm  debt, 
give  such  person  a  right  to  maintain  an  ac 
tion  for  money  had  and  received  against  the 
firm.  Weakley  v.  Brahan  ^  Atwood,  500 

13.  Where  a  firm  purchased  lands  and  one  of 
the  partners  was  an  infant,  he  cannot  reco 
ver  back  his  portion  of  the  purchase  money 
paid  to  the  vendor,  the  contract  being  bind- 
ing as  to  the  other  partners,  and  they  hav. 
ing  the  right  to  control  the  firm  funds. 
Sadler  et  al  v.  Robinson*9  heirs,  530 

PARTY. 

See  Chancery  9.  17.  18. 
Debt  5.  6.  7. 
Practice  18.  19. 

PAYMENT. 

1.  If  a  party  agree  to  receive  property  in  pay. 

ment,  it  may  be  proven  as  payment  under 

the  general  issue,  to  the  extent  of  its  value 

or  stipulated  price.  Munn  v.  Pope,      498 

See  pleading  II — 7.  8. 

PENALTY. 
1.  When  under  a  statute,  a  penalty  has  ac- 


it 


ft 


crued  to  an  individual,  it  ia  a  vetted  ri^fac, 
and  the  repeal  of  the  statute,  pending^  a 
writ  of  error,  does  not  divest  it;  and  the 
eourt  may  go  on  to  render  judgment.  2^y. 
lor  V.  Rushing,  iSo 

2.  The  lessee  of  a  feny  is  the  person  liable  to 
the  penalty  given  by  statute  for  neglect. 

Ibid. 

3.  But  where  a  person  is  employed  on  shares 
for  an  indefinite  time,  he  is  considered  as 
a  servant,  and  the  owner  is  liable.      Ihid. 

4.  In  general,  where  an  obligation  is  to  pay  a 
sum  of  money,  which  may  be  discharged 
by  a  lesser  sum,  it  is  a  penalty,  and  the  leas, 
er  sum  only  is  recoverable  with  interest. 
PUtnmer  v.  M^Eean  4>  M^Kean,        423 

5.  But  where  the  payment  is  to  be  made  at  a 
diflTerent  and  distant  place,  it  is  otherwise, 
and  the  larger  amount  may  be  recovered. 

Ihid. 

6.  And  if  a  note  be  for  a  snm  certain,  paj^ble 

at  a  future  day,  which  may  be  diiehaiged 
by  the  payment  of  a  leaser  sum,  at  an  earlier 
day,  the  larger  sum  may  be  recovered. 
Jordan  v.  Lewis,  426 

PLEA. 
See  Pleading  II. 

PLEADING. 
/  Declaration. 

II  PUa. 

III  Replication. 

IV  Issue. 

I.  Declaration. 

1.  Judgment  for  more  damages  than  are  laid 
in  the  declaration,  is  error.  M^Whorter 
v.  Sayre  4*  Sayre,  225 

2.  Where  no  place  of  pas^ment  is  designated  ia 
a  note  for  the  payment  of  specific  articles, 
a  demand  need  not  be  averred  by  the  plain, 
tiff.     Cobb  v.  Reed,  444 

3.  In  a  common  count  in  assumpsit,  the  eon. 
sideration  of  indebtedness  must  safiiciently 
appear  to  shew  that  the  demand  ia  on  simple 
contract    Maury  v.  Olios,  472 

4.  An  omission  to  state  the  term  of  the  court  in 
the  title  of  the  declaration,  is  not  fatal  en 
general  demurrer.  Spann  v.  Boyd,       480 

5.  In  appeals  fromjustices,technicarnicety  and 
formal  declarations  are  not  required.  Ihid. 

6.  Where  there  are  good  and  bad  counts  in  a 
declaration,  on  general  demurrer  to  rhe 

{whole,  judgment  must  be  given  for  the 
plaintiff.  Ihid. 

7.  The  plaintiff  declared  in  assumpsit  on  a  note 
for  1^1500,  to  be  paid  on  the  happening  of  a 
certain  event,  and  averred  that  the  event  had 
happened,  as  appeared  by  an  indotsement 
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on  the  note:  this  is  sufficient  to  wamnt  a^ 
judgment  by  defiitult  final.    M'Gekee  ▼. 
Childress,  506 

8.  Suffering  a  judgment  by  default,  is  an  ad- 
nusaion  of  the  cans&  of  action  as  laid  in  the 
declaration.  Ibid, 

9.  In  one  count,  the  plaintiff  declared  on  nine 
forfeited  bonds  taken  by  a  constable,  paya. 
ble  to  the  plaintiff,  for  the  delivery  of  a  ne. 
gro  levied  on  under  nine  executions.  On 
general  demurrer,the  proceedings  were  held 
regular.  Sugg  v.  Burgess  ^  Davis,    509 

//.  Plea. 

1.  In  debt  on  the  record  of  a  recovery  in  a  sis- 
ter  state,  nul  tiel  record  is  the  general  issue, 
but  is  not  the  only  i^a  that  may  be  plead, 
ed.    Hunt  j-  Condry  v.  Maffield,      124 

2.  In  such  action,  a  want  (^jurisdiction  of  the 
court  where  the  judgment  was  rendered, 
over  the  subject  matter,  or  person  of  the  de- 
fendant,  must  be  specially  pleaded.    Ihid, 

3.  And  under  the  plea  of  nuZ  tiel  record  only, 
if  a  proper  transcript  is  produced,  of  a  judg- 
ment,  valid  in  the  state  where  rendered, 
though  not  founded  on  personal  service, 
judgment  must  be  given  for  the  plaintiff. 

Ibid. 

4.  To  an  action  of  debt  on  the  record  of  a  re. 
covery  of  a  judgment  in  a  sister  state,  a 
plea  alleging  that  the  judgment  was  entered 
by  a  fraudulent  combination  between  the 
clerk  and  the  plaintiff,  is  bad.  Lucas  v. 
Copeland,  151 

5.  In  trespass  for  taking  goods,  a  plea  of  justi. 
fication  under  process,  must  specify  the 
process  particulariy,  and  every  £ict  neces. 
sary  to  shew  that  the  officer  is  justified. 
Harrison  V,  Davit,  350 

6.  And  the  process  must  be  correctly  described 
in  the  plea,  without  variance.  Ibid. 

7.  Pleading  to  the  merits,  after  a  plea  in  abate, 
ment  has  been  overruled,  is  a  waiver  of 
the  plea  in  abatement.  Wade  v.  Kelly 
4-  Hutchison,  443 

8.  To  a  note  for  the  pajrment  of  specific  arti. 

cles,  where  no  place  of  pajrment  is  designa. 
ted,  the  defendant  may  plead  in  bar,  that 
he  was  ready  and  willing  to  deliver  the 
articles  when  due.  Cobb  v.  Reed,  444 
See  Abatement, 

Partnership  2.  3. 

Practice  6. 
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///.  Replication, 

1.  To  avoid  a  note  given  for  a  gaming  consi 
deration,  and  held  by  the  defendant  as  as- 
signee,  and  pleaded  as  a  set4>ff,  the  plain, 
tiff  must   reply   the    objection  specially. 
Baldwin  v.  Brogden, 


2.  Where  a  claim  against  an  estate  originated 
out  of  this  state,  so  as  to  be  within  the  ex. 
ception  in  the  statute  requiring  claims  to  be 
presented  to  an  administrator  or  executor, 
such  matter  must  be  specially  replied  to  n 
plea  of  non  claim.  Bigger  adnCx,  v. 
Hatchings  4*  Smith  admWs,  445 

3.  To  a  plea  that  the  note  sued  on  was  found, 
ed  on  an  usurious  consideration,  a  replica, 
tion  that  it  was  not  usuriously  agreed  that 
more  than  legal  interest  should  be  received, 
is  bad.     Wright  v.  Minter,  453 

IV,  Issue, 

1.  Where  by  consent,  pleadings  are  taken  in 
short,  no  advantage  can  be  taken  for  in- 
formality;  af^r  verdict,  the  words  **  repli- 
cation**  and  **  issue**  will  be  held  to  apply 
to  all  the  pleas  filed.  Garrard  v.  Zacha. 
riah,  410 

See  Abatement, 

"    Arrest  of  Judgment, 

"    Demurrer  to  Evidence. 

"    Discontinuance, 

PRACTICE. 

1.  Where  a  writ  ia  executed  on  two  defend, 
ants,  and  the  plaintiff  discontinues  as  to 
one,  and  takes  judgment  against  the  other; 
if  the  objection  is  not  made  in  the  court  be. 
low,  it  is  not  available  in  error.  Roberts 
y.  Johnson,  13 

2.  On  a  writ  against  two  defendants,  the  sher. 
iff  returned  ^*  Executed;  copy  offered  to 
defendant  R,  and  not  accepted.*^  Seinble^ 
that  this  is  to  be  considered  as  executed  on 
R.  only.  Ibid, 

3.  After  the  return  term,  no  exception  can  be 
taken  for  the  want  of  an  indorsement  of 
the  cause  of  action  on  a  writ.  Tankersley 
V.  Richardson,  130 

4.  A  judgment  on  an  award  will  be  supported, 
thouf^  there  be  no  declaration.  Ibid, 

5.  Under  a  consent  made  in  open  court,  a 
judgment  rendered  by  the  judge  as  of  the 
preceding  term,  and  recorded,  is  sufficient 
to  support  a  writ  of  error.  King  v. 
Green  et  ah  133 

6.  Where  a  suit  js  instituted  by  a  corporation, 
and  profert  of  the  authority  of  the  attorney 
who  institutes  it,  is  made  in  the  declaration, 
the  defendant,by  pleading  the  general  issue, 
waives  the  right  to  inquire  into  his  authority. 
Lucas  y.  The  Bank  of  Georgia,  147 

7.  To  two  writs  of  error,  one  record  was  re. 
turned,  containing  two  judgments;  the  re. 
cord  being  applicable  to  neither,  the  writs 
should  be  dismissed.  Smith  v.  Heame,  169 

8.  Judgment  for  more  damages  than  are  laid 
in  the  declaration,  is  error.     M*Whorter 

'II       V.  Sayre  4*  Sayre,  225 
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9.  An  execution  cannot  bo  quashed  because 
more  costs  are  charged  than  are  due.  The 
error  can  be  corrected  on  motion  to  rctax. 
Anonymoust  228 

10.  The  court  may  lawfully  sum  up  the  evi. 
dence  to  tho  jury»  and  instruct  them  hypo- 
tlietically.  Brandon  v.  UnowB  <(•  Cun^ 
ningfiam,  255 

11.  In  an  action  against  two  joint  indorscrs, 
where  one  is  not  found,  tho  phuntifT  may 
discontinue  as  to  him,  under  the  statute  of 
1818.    Martin  ▼.  Townsend,  329 

12.  When  a  cause  is  on  trial  before  the  jury,  the 
whole  record  is  before  them, whether  read  on 
the  trial  or  not.  Collier  y.  TJte  State,      388 

13.  There  being  in  the  record  a  plea,  and  a 
demurrer  thereto,  undisposed  of,  the  judg* 
ment  must  be  remanded,  final  judgment 
cannot  be  here  rendered.  Miller  v.  Pen. 
nington,  399 

14.  On  an  appeal  from  a  justice,  no  exception 
can  be  taken  for  the  want  of  a  seal  to  the 
warrant.  Rutledge  v.  RutUdge^  400 

15.  Where  pleadings  are  taken  in  short,  by 
consent,  after  verdict,  no  exception  can  be 
taken.  The  words  '^replication"  and  "w- 
«i/e,**  will  be  held  to  apply  to  oU  the  pleas 
filed.    Garrard  v.  Zaehariah,  410 

16.  It  is  for  the  judge  to  determine  on  the  ad- 
missibility  of  evidence,  and  for  the  jury  to 
determine  if  it  proves  the  facts  charged. 
Clifton  v.  Grayaon,  412 

17.  Pleading  to  the  merits,  after  plea  in  abate, 
ment  overruled,  is  a  waiver  of  the  plea  in  a- 
batement.  Wade  v.  Kelly  4*  Hutckitont  443 

18.  The  clerk  of  the  court  beUw,  cannot,  af\er 
a  party  to  a  judgment  is  dead,  issue  a  writ 
of  error  against  the  reprcsentativeB  of  the 
deceased.  Setoall  v.  Bate^  admWBt     462 

19.  It  aeenUt  that  in  such  case,  application 
must  be  made  to  this  court  for  a  Bci,fa.  or 
certiorari  to  the  representatives,  on  proof 
of  the  death  of  the  opposite  party.      Ibid. 

20.  Where  a  sheriff  is  a  party  interested,  the  ci. 
taiion  must  be  directed  to  the  coroner.  Ibid, 

91 .  A  refusal  to  grant  a  new  trial  cannot  be  re. 
vised  in  this  court.  Leeatt  v.  Stewart,  474 

22.  Where  there  are  good  and  bad  counts  in  a 
declaration,  on  general  demurrer  to  the 
whole,  judgment  must  be  given  for  the 
plaintiflf.     Spann  v.  Boyd,  480 

23.  In  the  recotti,  there  appeared  a  writ,  and  a 
verdict  and  judgment  for  the  plaintiff;  the 
clerk  certified  that  at  the  trial,  the  reading 
of  the  declaration  was  waived,  and  that 
af^rwards  it  could  not  be  found;  no  de. 
claration,  plea  nor  issue  appeared  in  the 
transcript:  Hold  that  the  judgment  was 
erroneous.  Oliver  v.  Judge,  483 


24.  A  sheriif  may  be  permitted,  even  after 
judgment,  to  amend  his  return  on  a  writ, 
nttfi«  pro  iunCf  so  as  to  shew  that  the  wrii 
was  executed  in  fact  on  the  defendant. 
Heffliny.M'Minn,  492 

25.  And  such  return  nunc  pro  tunc^  will  be 
sulHcient  to  sustain  a  judgment,  though 
made  after  writ  of  error.  Ibid. 

$et  Appeal  from  Juatice  of  the  Peace. 
Arrest  of  Judgment* 
Bill  of  Exceptiona. 
Debt, 

Demurrer  to  Evidence* 
Diacontinuance. 
Evidence  VIIL  Deposition, 
Forcible  Entry  and  Detainer. 
Gumiahee, 

Jury  2.  3. 
Pleading, 
SherUf  1. 
Verdict  1. 
Tritneaa2,ZA.5. 
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1. 


PRACTICE  IN  CHANCERY. 
See  Chancery  and  Chancery  Practice. 

PRE.EMPTION  RIGHTS. 
Tho  pre.emption  right  granted  to  aettlers  on 
lands,  under  the  act  of  1839,  is  matter  of 
favor  and  not  of  right;  and  the  decinon  of 
the  commissioners  as  to  who  is  entitled, 
cannot  be  controlled  by  injunction.  Bell 
etal,  V.  Payne  ^  Williamo,  414 

2.  And  the  law  giving  power  to  nid  commia. 
sioners  to  decide  on  such  claims,  without 
appeal,  is  notunoonstitutionaJ.  Ibid. 

3.  But  the  commissioners  may  at  any  time  be- 
fore filing  their  report,  alter  their  decision . 

Ibid. 

PRESUMPTION. 
See  Chancery  41. 
"    Vendor  and  Purehaaer  5. 

PRINCIPAL  AND  AGENT. 
See  Agent. 

PRINCIPAL  AND  SURETY. 

1.  Where  the  creditor  extends  to  his  debtor 
the  time  for  payment,  without  the  consent 
of  the  surety,  the  surety  is  discharged. 
Ellis  V.  Bibb,  63 

2.  A  surety  cannot,  in  equity,  be  required  to  pay 
more  than  what  is  lawfully  due  by  the  prin. 
cipal;  though  he  promised  more,  there  is  no 
consideration  for  the  promise.  Ibid. 

3.  Judgment  on  motion  may  be  lawfully  ren. 
dered  in  the  supreme  court  against  securi- 
ties  in  writ  of  error  bonds.  Johnaton  et  al, 
V.  Atwood.  225 
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4.  A  surety  in  an  injunction  bond  cannot  go 
into  the  merits  of  the  decree  rendered  against 
his  principal,  nor  of  the  origttial  judgment 
at  law  which  has  been  ii^ined,  no  fraud 
being  alleged  in  the  obtaining  of  the  decree. 
M* Broom  v.  SommervilU  et  al,  515 

Ekiuity  cannot,  any  more  than  a  court  of 
law,  compel  a  party  to  relinquish  a  security 
fairly  obtained,  and  change  it  for  another, 
and  therefore  cannot  substitute  a  person 
as  defendant  in  a  judgment  in  lieu  of 
another.  Ibid, 

See  Execution  1. 
Seleu9e  3. 


5. 


fS.  An  association  formed  for  the  purpose  of 
purchasing  lands  of  the  United  States  at 
public  sales  by  preventing  competition,  and 
for  reselling  at  profit,  is  void.  Ibid. 

3.  And  a  bond  given    to    such    association 
for  land  bought  of  them  is  void.  Ibid. 

PURCHASE  MONEY. 

See  Vendor  and  Purchaser. 
**    Statute  of  Frauds  1.2* 
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PROCESS. 
See  Service  of  Process. 

PROMISSORY  NOTE.  • 

1 .  A  note  under  seal,  payable  to  A.  B.  or  bear- 
er,  transferred  by  delivery,  will  not  enable 
the  bearer  to  maintain  an  action  on  it  in  his 
own  name.    Sayre  v.  Lucas,  259 

2.  In  assumpsit  on  a  note  given  to  an  admin- 
istrator for  land  sold  by  order  the  county 
court,  the  proceedings  being  in  many  re- 
spects  informal  and  incomplete,  it  was  held 
that  ibud  purchaser  could  resist  payment  of 
the  note,  though  put  in  possession  of  the 
land  and  not  evicted.  Wiley  ^  Gayle  v. 
WT^ite  4-  Lesley,  adnCrs.  331 

3.  And  that  such  defence  was  good  under  the 
general  issue.  Ibid, 

4.  The  plaintififdeclared  in  assuppsit  on  a  note, 
to  bie  paid  on  the  happening  of  a  certain 
event;  and  averred  that  the  event  had  hap- 
pened, as  appeared  by  an  indorsement  on 
the  note:  Held,  there  being  no  plea,  that 
this  was  sufficient  to  warrant  a  judgment 
by  default  final.  M'Gekeey.ChUdress,  506 

See  Penalty  4.  5.  6. 
Usury  1.  3.  4; 
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PUBLIC  LANDS. 

1.  An  association  formed  to  prevent  competi. 
tion  at  the  sales  (^public  lands,  and  to  pur. 
chase  and  resell  at  profit,  is  unlawful. 
Carrington  v.  Caller,  175 

See  Pre-emption  Bights. 

PUBLIC  OFFICER. 
See  Officer, 

PUBLIC  POLICY. 

1.  All  agreements  against  public  policy,  whe. 
ther  in  whole  or  in  part,  are  void.  Carring. 
tony.  Caller,  175'. 
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PURCHASER. 
See  Vendor  and  Purchaser. 

QUO  WARRANTO. 

See  Bank  I,  ^, 
"  Officer  1  to  6. 

re;cord. 

1.  The  record  of  a  judgment  in  another  state 
court  cannot  be  impeached  at  law  by  plea 
that  it  was  obtained  by  meansof  a  fniudu. 
lent  combination  between  a  clerk  and  the 
plaintiff.    Lucas  v.  Copeland,  151 

2.  To  two  writs  of  error,  a  record  was  returned 
containing  two  judgments:  held  that  it  was 
properly  applicable  to  neither.  Smith  v. 
Heame,  169 

See  Authentication  1. 2.  3. 
"    i>c6n.2.  3.4.  6. 

REGISTRY. 

See  Deed  2.  3. 
•«    Statute  of  Frauds  Z. 
*<    Trust  and  Trustee  1. 

REPEAL  OF  STATUTE. 
8«e  Penalty  1. 

REPLEVY  BOND. 
See  Bond  7. 8. 

REPLICATION. 
See  Pleading  III. 

RELEASE. 

1 .  To  a  sealed  instrument,  an  unsealed  release 
is  no  defence  at  law.  Teague  v.  Sussell 
A  Moore,  420 

2.  Nor  is  it  in  equity,  unless  founded  on  valu. 
Mb  consideration.  Ibid. 

3.  But  where  a  surety  to  a  sealed  note  was  dis. 
charged  by  the  payee,  by  an  unsealed  wri- 
ting, and  induced  for  several  years  to  be- 
lieve he  was  discharged,  and  until  the 
principal  became  insolvent,  equity  will  re. 
heve  as  for  a  fraud.  Ibid. 
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RIGHT  OF  PROPERTY. 
See  Vendor  and  Purchaser, 

SALE  AT  AUCTION. 
See  Vendor  and  Purehaaer  1.  2.  4.  5.  8. 

SCIRE  FACIAS. 

1 .  A  judgment  on  a  «rt.  fa.  against  the  obligor 
in  an  injunction  bond,  will  not  be  reTersed 
for  error,  though  the  bond  by  statute,  when 
forfeited,  had  of  itself  the  force  and  effect 
of  a  judgment.    Bogge  v.  Bandy,        459 

S.  It  seemMt  that  the  proper  mode  to  bring  up 
a  record  when  a  party  below  has  died  after 
judgment,  is  by  application  to  this  court  for 
a  •ci.  fa.  or  eertiorarif  on  proof  of  the 
death.     Sewall  ▼.  Bates'  adnCrs.         462 

SECURITY  FOR  COSTS. 
See  Appeal  from  Justice  of  Peace  3. 


1. 


SEDUCTION. 
In  an  action  for  the  seduction  of  the  plain 
tiflr*s  daughter,  evidence  of  a  promise  of 
marriage  is  inadmissible.  Drish  v.  Daven- 
port, 266 
2.  The  character  of  the  daughter  for  chastity, 
may  be  impeached  by  general  reputation, 
but  not  by  such  as  is  confined  to  particular 
classes  of  persons.                              Tbid. 

SERVICE  OF  PROCESS. 

1.  A  writ  was  issued  against  three  defendants, 
was  served  on  two,  and  there  was  a  decla. 
ration  and  judgment  against  three,  the  re. 
cord  reciting  that  ''the  defendants  by  their 
attorney  waived  their  plea;*'  held  that  this 
was  the  appearance  of  those  only  who  were 
served  with  process.  Williams  et  al.  v. 
Lewis,  41 

2.  A  sherifTmay  be  permitted,  even  after  judg- 
ment, to  amend  his  return  on  a  writ  nunc 
pro  tune,  so  as  to  shew  that  the  writ  was 
executed  in  foct  on  the  defendant.  Heffiin 
V.  M'Minn,  492 

3.  And  such  return  nunc  pro  tunc,  hi  ill  be  suf. 
ficient  to  sustain  a  judgment,  though  made 
after  a  writ  of  error.  Ibid. 


See  Practice  2. 
Shenff  1. 
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SET-OFF. 

1.  Where  a  note  held  by  the  defendant  as  as- 
signee, is  produced  as  a  set-off,  if  the  plain, 
tifi*  wishes  to  avoid  such  a  no^e  as  being 
given  for  a  gaming  consideration,  he  roust 
reply  such  objection  specially.  Baldwin 
v.  Brogden,  9 

2.  Where  a  suit  is  brought  by  A.  against  B., 


1. 


2. 


3. 
4. 


4. 


for  the  use  of  C,  a  demand  dn^  by  A.  to 
B.  is  a  good  aeuoff.  Gee  adw^r,  v.  Ni€k> 
olson,  512 

3.  A  demand  accruing  by  reason  of  a  faihiie  io 
part  of  the  consideration  of  a  note,  ptevi. 
ously  transferred  by  A.  to  B^  and  ascer- 
tained  by  a  decree  in  equity,  is  a  good  set. 
off.  Ibid. 

See  Cotton  Beceipt  1.  2. 

SHERIFF. 
The  statute  making  sheriffs  liable  for  (ail- 
ing to  return  executions  three  days  before 
court,  admits  of  a  reasonable  excuse  for 
such  failure.  Roberts  ^  Battle  v.  Henry,  42 
Where  two  candidates  for  sheriff  obtam  an 
equal  number  of  votes,  no  election  isefiect. 
ed,  the  statute  of  1819  giving  the  dieriff  no 
casting  vote  in  such  cases.  7^  State  v. 
Adams,  231 

In  such  cases,  a  vacancy  occurs,  which  may 
be  filled  by  executive  appointment.  Ibii. 
A  sheriff  may  amend  his  return  on  an  exe- 
cution  at  any  time,  to  make  it  true,  and  such 
return  will  relate  back  and  protect  a  pur. 
chaser  as  if  originally  made.  Brandon  v. 
Snows  ^  Cunningham,  255 

5.  A  purchaser  at  sheriff's  sale  need  not  prove 
that  the  sheriff  duly  advertised  the  sale, 
the  presumption  is  that  the  sheriff  did  his 
duty.  Ibid. 

A  sheriff  may  be  permitted,  even  after 
judgment,  to  amend  his  return  on  a  wrrt, 
nunc  pro  tunc,  so  as  to  shew  that  the  wrir 
was  m  fact  served  on  the  defendant. 
Hefflin  y.  M'Minn^  492 

See  Execution  1. 
Practice  2. 
Writ  of  Error  4.  5. 
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SHERIFFS  RETURN. 

See  Execution  1. 
"    Practice  2, 
"    Sheriff  1.  6. 

SPECIFIC  ARTICLES. 

See  Appeal  from  Justice  4. 
Pleadii 


It 


Heading  I. — 2. 

STATUTE. 

See  Constitution  3. 
Penalty  1. 


(I 


STATUTE  OF  FRAUDS. 
1.  A  parol  purchase  of  land  is  voidbjdbe 
statute  of  frauds,  and  money  paid  on  sacfa 
contract  may  be  recovered  back  in  asaoinp- 
sit.    Allen  v.  Booker,  21 

Keath  V.  Patton,  38 
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3.  And  payment  of  part  of  the  purchase  money, 
doesnot  take  the  caeeout  of  the  statute.  Ibid. 

3.  Where  the  vendor  remains  in  possession  of 
personal  property  sold,  it  is  not  sufficient,  as 
against  creditors,  that  the  consideration  be 
bona  fide,  and  the  bill  of  sale  recorded.  It 
must  appear  that  the  sale  was  not  made  to 
hinder  or  delay  creditors;  and  this  is  to  be 
determined  by  the  jury  from  all  the  circum- 
stances.    Ayrea  v.  Moore^  336 

See  Evidence  IV.— 2. 

Vendor  and  Purchaser  4. 


•• 


STATUTE  OF  LIMITATIONS. 
See  Limitation  of  Actions. 

STIPULATED  DAMAGES. 
See  Penalty  4.  5.  6. 

SUFFRAGE. 
See  Officer, 

SUPREME  COURT. 
See  Chancery  26. 
"    Constitution  1.  6. 

SURETY. 
See  Principal  and  Surety. 

SURVIVING  PARTNER. 
See  Partnership  1.2. 

TENANT  IN  COMMON. 

1.  A  tenant  in  common  cannot  maintain  tres. 
pass  to  try  titles  against  his  co-tenant,  with, 
out  proving  an  actual  ouster.  Foster  v. 
Foster,  356 

2.  Throe  persons  entered  into  articles  of  agree- 
ment  concerning  lands  to  be  held  between 
them,  one  only  being  in  possession,  who 
died,  leaving  his  widow  and  devisee  in  pos. 
session;  after  bis  death,  a  patent  issued  for 
the  land  to  the  three,  as  tenants  in  com- 
mon: The  widow  is  not  a  tenant  in  com- 
mon with  the  survivors.  Ibid. 

TESTAMENT. 
See  Will. 

TIME. 
See  Chancery  41. 

TITLE  TO  LANDS. 
See  Deed  2.  3. 

Promissoiy  Note  2. 
Trespass  to  Try  Titles, 
Vendor  and  Purchaser  6. 
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TOWN. 

1.  As  to  what  constitutes  a  town,  within  the 


meaning  of  the  statute  concerning  ferries — 
quere?  Gates  v.  M' Daniel  j-  Spurlin,  211 

TRESPASS. 

1.  In  trespass,  a  plea  of  justification  under  pro. 
cess  must  specify  the  process  particularly, 
and  state  every  fact  necessary  to  shew  the 
justification.    Harrison  v.  Davis,        350 

2.  And  the  process  must  be  correctly  descri. 
bed;  if  there  be  a  variance,  it  cannot  be 
given  in  evidence.  Ibid. 

3.  Under  the  general  issue,  in  trespass  for  ta- 
king goods  from  the  plaintifi*'s  possession, 
the  defendant  cannot  go  into  evidence  to 
shew  that  the  sale  under  which  the  plain, 
tiff  holds  is  fraudulent.  Ibid, 

4.  A  party  who  procures  an  illegal  arrest  to  be 
made,  is  liable  in  trespass  for  false  impri. 
sonment,  though  not  present  aiding  and 
abetting.  Clifton  v.  Grayson,  412 

TRESPASS  TO  TRY  TITLES. 

* 

1.  In  trespass  to  try  titles,  a  defendant  may 
shew  that  a  person  has  a  better  title  than 
the  plaintiff,  and  it  will  be  a  sufficient  de. 
fence.    Hallett  v.  Eslava  et  al.  115 

2.  Previous  possession  of  lands  is  sufiicient 
evidence  of  title  to  authorize  a  recovery, 
but  only  where  there  is  no  adverse  docu. 
mentary  title.  Ibid, 

3.  A  certificate  of  confirmation  of  title  to  lots 
in  Mobfle,  issued  by  the  Register  and  Re. 
ceiver  of  (he  land  office,  under  the  acts  of 
Congress,  is  evidence  of  a  good  tide  in  tho 
grantee.  Ibid. 

4.  And  such  certificate  of  title,  accompanied 
with  possession,  will  overreach  a  title  evi. 
denced  by  a  previous  possession  merely, 
though  it  be  of  fifteen  years  standing.  Ibid. 

5.  A  deed  made  to  the  plaintifif,  **as  adminis. 
trator,**  is  admissible  evidence  to  sustain  an 
action  of  trespass  to  try  titles.  Innerarity 
v.  Kennedy  ^  Kitchens,  156 

6.  One  tenant  m  common  cannot  maintain 
trespass  to  try  tides  against  his  co-tenant, 
without  proving  an  actual  ouster.  Foster 
V.  Foster,  356 

7.  In  trespass  to  try  titles  against  two,  though 
the  pica  be  joint,  the  jury  may  find  against 
one,  and  not  guiUy  as  to  the  other.     Ibid. 

8.  Where  a  purchaser  of  land  receives  from 
the  vendor  a  covenant  for  possession,  and 
for  a  deed  of  release  and  quit  claim  of  all 
the  vendor's  interest,  and  such  deed  is  ten. 
dered,  a  plea  that  the  vendor  had,  and  still 
has  no  title  to  the  premises,  contains  no  de- 
fence  against  an  action  for  the  purchase 
money,  no  fraud  being  alleged.  Garrowr. 
Hallett,  449 
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TRIAL  BY  JURY. 


See  Jury  I, 

TROVER. 

1.  SembUy  that  trover  lies  to  recover  back  the 
value  of  property  paid  andera  parol  con- 
tract for  the  Bale  of  land.  Keatk  v.  Fatten, 

38 

2.  To  maintain  trover,  the  plaintiff  must  prove 
property  in  himself,  a  conversion  by  the  de- 
fendant, a  right  to  the  potfaeasion  at  the  time 
of  the  conversion,  and  that  the  chattel  was 
of  some  value.    Ibid,  40 

3.  Though  a  psrty  be  i^joined  from  removing 
property  out  of  the  state,  yet  he  may  main 
tain  trover  Against  his  adversary  for  its  con. 
venion.^PGotoenandwifey,  Foung*, 376 

4.  If  the  plaintiff  has  not  the  entire  interest  in 
the  property  sued  for,  the  defendant  may 
shew  it  in  mitigation  of  damsges.        Ibid. 

TRUST  AND  TRUSTEE. 

1.  A.  purchased  at  sherifTs  sale,  without  no- 
tice, a  slave  which  had  been  previously 
conveyed  by  deed,  in  trust.  The  deed  had 
not  been  recorded  in  the  manner  required 
by  the  statute  of  fraud.  But,  after  the  she- 
rifTs sale,  and  before  the  expiration  of 
twelve  monihs  from  the  date  of  the  deed, 
the  trustee  sold  the  property  and  executed 
the  trust.    It  was  held — 

1.  That  the  necessity  of  registry  in  such 
case  is  dispensed  with. 

2.  That  the  adverse  possession  of  A.,  under 
his  purchase,  made  no  difierence,  and  did 
not  prevent  the  trustee  from  executing  his 
trust.    Echols  V.  Derrick,  144 

5.  A  corporation  may  assign  its  effects  to  a 
trustee/  for  the  benefit  of  its  creditors. 

'  Pope  V.  Brandon  et  al.  401 

3.  And  such  assignment  will  be  good  against 
a  judgment  creditor,  though  the  charter 
provides  that  the  stockholders  shall  be  per- 
eonally  responsible  for  Uie  debts  of  the  cor- 
poration.  n>id, 

4.  The  absence  of  the  signatures  of  the  credi. 
tors  does  not  invalidate  the  deed,  it  being 
of  all  effects,  and  for  the  benefit  of  all  cre- 
ditors unconditionally.  Ibid, 

5.  Nor  is  the  deed  void  because  the  trustee  is 
president  of  the  corporation,  and  executes 
the  deed  as  such.  Ibid. 

6.  The  acts  or  omission  of  a  trustee  cannot  de- 
feat the  rights  of  the  dissenting  creditors  in 
the  deed  of  trust,  unless  they  contribute  to 
the  wrongful  act.  Ibid. 

USURY. 

1.  Where  a  note  is  given  on  a  compromise, 
embracing  more  interest  than  is  lawfully'.! 


due,  both  parties  believing  it  lawfully  doe 
and  recoverable,  it  is  no  usozy.  fUca  v. 
Bibb,  63 

2.  A  party  cannot  be  relieved  in  equity  on  ac- 
count of  usury,  where  he  has  omitted  to 
plead  it  at  law,  and  shewa  no  excuse  for 
such  failure.  Tkague  v.  RuaaeU  4*  Mboti, 

420 

3.  A  note  lor  a  sum  certain,  payable  at  a  future 
day,  which  may  be  discharged  by  the  pay- 
ment of  a  lesser  som,  at  an  earlier  day,  is 
not  usurioua  oa  its  face,  but  is  valid.  Jor. 
dan  v.  Lewis,  426 

4.  To  a  plea  that  the  note  snad  on  **wa8  foun- 
ded on  an  usurious  consideration,*'  a  repli- 
cation that  "it  was  not  usuriously  agreed 
that  more  than  legal  interest  should  be  re. 
ceived,"  is  bad.     Wright  v.  Minter,  453 

5.  A.  brought  suit  on  a  note  for  the  use  of  B.; 
under  the  statute,  C.  the  defendant,  offered 
to  prove  by  his  own  oath  that  the  note  was 
made  and  given  to  A.  for  an  usurious  con- 
sideration, and  that  it  was  made  by  the  ad- 
vice of  B.,  and  with  his  knowledge,  to  evade 
the  usury  laws.  B.  denied  on  oaih  any 
usury,  so  far  as  he  was  concerned,  or  know- 
ledge of  the  usury.  It  was  held  that  this  was 
not  a  sufficient  denial  of  the  usury  to  pre* 
vent  C.  from  testifying.  Watkins  v.  Wat^ 
kins  use,  ^.  4d5 

See  Interest  1.  2. 

VARIANCE. 

See  Trespass  2. 

VENDOR  AND  PURCHASER. 

1.  A  purchase  by  an  administrator  at  his  own 
sale  by  auction,  is  not  fraudulent  per  st; 
but  is  prima  facie  valid,  if  no  unfairness 
appears.     Brannan  et  al.  v.  Oliver,       47 

2.  Nor  will  such  a  sale,  made  in  South  Caroli- 
na be  held  void,  though  made  without  an 
order  of  court;  the  lawa  of  South  Carolina 
not  being  produced  to  shew  that  such  order 
is  necessary.  Ibid. 

3.  Possession  of  personal  property  remaining 
with  the  vendor  is  presumptive  evidence  of 
fraud,  but  is  not  fraud  per  se.  Hobbs  v. 
Bibb,  54 
Martin  v.  White,  adnCr,                     162 

4.  A.  purchased  at  sheriff's  sale,  without  no- 
tice, a  slave  which  had  been  previously  con- 
veyed  by  deed,  in  trust.  The  deed  had  not 
been  recorded  in  the  manner  required  by 
the  statute  of  frauds.  But,  afler  the  sheriff's 
sale,  and  before  the  expiration  of  twelve 
months  from  the  date  of  the  deed,  the  trus- 
tee  sold  the  property  and  executed  the  trust. 
It  was  held — 
1.  That  the  necessity  of  registry  in  aueh 
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case  is  diapensed  with,  the  term  of  twelve 

months  allowed  for  registry  not  having  ex. 

pired. 

2.  That  the  adverse  possessKNi  of  A.  under 

his  purchase,  made  no  difference,  and  did 

net  prevent  the  trustee  from  executing  his 

trust.    EelMi  v.  Derrick,  144 

5.  A  purchaser  of  personal  property  at  sher- 
iff's sale,  need  not  prove  that  the  sale  was 
duly  advertised;  the  presumption  is  that 
the  officer  did  his  duty.  Brandon  v.  Snows 
4*  Cunmngkam,  255 

6.  As  to  real  estate — quere?  *  Ibid, 

7.  A  sheriff  may  amend  his  return  on  an  exe- 
cution  at  any  time  to  make  it  true,  and  such 
a  return  will  relate  back  and  protect  a  pur- 
chaser, as  if  originally  made.  Jbid. 

8.  Where  land  of  an  intestate  was  soki  by  or- 
der of  the  county  court,  and  the  proceed- 
ings were  irregular  and  incomplete  in  ma- 
ny respects,  it  was  held  that  the  purchaser 
could  defend  at  law  against  the  purchase 
money,  though  put  in  possession,  and  not 
evicted.  Wiley  4*  GayU  v.  White  4*  ^'' 
ley  adm*rr  331 

9.  And  such  defence  is  good  under  the  gener- 
al  issue.  Ibid, 

10.  It  is  not  sufficient,  as  against  creditors,  that 
a  bill  of  sale  of  personal  property  is  made  on 
consideration  bona  fide,  and  that  it  is  reg. 
istered,  where  the  possession  remains  with 
the  vendor;  it  must  appear  that  it  is  not 
made  to  hinder  or  delay  creditors.  Ayres 
v.  Moore,  336 

1 1 .  A  judgment  rendered  during  the  term  does 
not  relate  back  to  the  first  day  of  the  term, 
so  as  to  defeat  a  bona  fide  purchaser  or  as- 
signee.   Pope  v.  Brandon  et  al.  401 

See  Evidence  IV. -^2'    V— 12.  13. 
"  Fraud  fl. 
*:  Public  Policy. 

Statute  of  Frauds  1.  2. 

Trespass  to  Try  Titles. 

VENUE. 
See  Change  of  Venue. 

VERDICT. 

1.  There  being  three  issues,  and  a  verdict  for 
the  defendant,  some  of  the  jury  disagreeing 
as  to  one  issue,  the  verdict  is  nevertheless 
sufficient  for  the  defendant.  Winston  v. 
Moseley,  137 

VOLUNTARY  SETTLEMENT. 
See  Chancery  12. 

VOTE. 
See  Officer. 
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WAIVER. 

1.  Filing  the  general  issue  to  a  declaration  by 
an  incorporation,  where  profert  is  made  of 
the  authority  of  the  attorney  who  institutes 
the  suit,  is  a  waiver  of  the  right  to  inquire 
into  his  authority.  Lucas  v.  The  Bank  of 
Georgia,  147 

2.  Pleading  to  the  merits  after  plea  in  abate, 
ment  overruled,  is  a  waiver  of  the  plea  in 
abatement.  Davis  v.  Dickson  st  al,  370 
Wade  V.  Kelly  j-  Hutchison,  443 

See  Appeal  from  Justice  of  Peace  1.  6. 
Arrest  of  Judgment  1.  2. 
Chancery  42. 
Constitution  4. 
Discontinuance  1. 
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WARRANT. 
See  Appeal  from  Justice  of  Peace.  1. 

WIFE. 
See  Curtesy, 

WILL. 

1.  In  construing  wills,  the  intention  of  the  tes- 
tator must  govern,  and  when  doubtful  it  is 
to  be  ascertained  from  a  full  view  of  the 
entire  instrument;  all  its  parts  are  to  be  re. 
conciled  if  possible;  and  if  not,  the  latter 
provisions  must  govern,  Moore  ex*r.  v. 
DudUy^wife,  170 

2.  B.  bequeathed  te  his  daughters,  S.and  A., 
each  eight  negroes,  which  they  then  pee. 
sessed;  and  to  his  other  daughters,  each  a 
lot  of  negroes  equal  in  value  to  those  given 
to  S.  and  A.,  to  be  allotted  to  them  when 
they  respectively  married  or  came  of  age. 
Held,  that  the  valuation  was  to  be  accord, 
ing  to  age,  number,  comeliness,  &c.  of  the 
negroes,  and  not  to  the  fluctuating  or  casu. 
al  money  value,  at  the  time  the  younger 
daughters  should  become  entitled.  Ibid. 
To  constitute  a  nuncupative  will,  the  words 
spoken  must  have  legal  certainty,  and  be 
intended  as  a  will.  Sykeset  aL  v.  Sykes 
et  al.  364 
And  they  must  be  spoken  in  extremis.  Ibid 
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WITNESS. 


1.  In  an  action  by  an  executor,  a  son  in  law  of 
the  testator  is  m-tma /aet>  an  incompetent 
witnero.  IdPKinneys  ex'rs.  v.  J^Kinneys 
adm^rs.  17 

2.  A  party  cannot  ask  his  own  witness  ques. 
tions  tending  to  shew  him  incompetent  or 
unworthy  of  credit.  Winston  v.   Moseley, 

137 

3.  Nor  can  he  examine  other  witnesses  to  prove 

him  incompetent  or  impeach  his  credit.  Ibid 
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4.  But  he  may  prove  facta  in  the  cause  con- 
tradicticting  what  a  previous  one  has  de- 
posed. I^*^' 

5.  Where  it  is  agreed  that  a  deposition  shall 
be  taken  and  read,  it  may  be  read,  though 
it  appears  by  the  deposition  the  witness  is 
interested.     :Stebbin9  v.  Sutton,  249 

5.  To  impeach  the  credit  of  a  witness,  general 
reputation  is  admissible,  but  not  such  as  is 
confined  to  a  particular  class  of  persons. 
Dri^h  V.  Davenport,  266 

iS^  Demurrer  to  Evidence  1. 
"  Usury  5, 

WRIT. 

1.  After  the  return  term  of  a  writ,  no  excep- 
ception  can  be  taken  for  the  want  of  an  in- 
dorsement of  the  cause  of  action.  Tank- 
ergley  v.  Richardson,  130 

See  Discontinuance  2.  3. 
"  Practice  2. 


WRIT  OF  ERROR. 

1.  A  writ  of  error  cannot  be  issoed  hj  m  elerk 

below,  to  reverse  a  judgment  agaiiMt  m 
party  who  is  dead;  nor  can  he  make  his  ad* 
ministrators  a  party  on  piodactkm  of  let- 
ters.     SewaU  v.  Batet^  adm'rs.  4& 

2.  And  where  the  clerk  has  made  an  aihninw- 
trator  a  party,  the  writ  of  error  will  be 
quashed.  Ibid. 

3.  SembU,  that  in  such  cases,  the  proper  mode 
is  to  apply  to  this  court  for  a  scL  fa.  or 
certiorari,  on  suggeetioD  and  proof  of  iht 
death.  Ihid. 

4.  Where  the  sheriff  b  a  party  in  interest,  the 
citation  must  be  directed  to  the  coroner. 

Ibid. 

5.  A  citation  placed  in  the  theriff*8  bands 
against  himself  and  another,  and  returned 
by  him  as  to  his  co-defendant  *«jwl/»«utd,** 
is  not  legal  notice  to  him  of  the  citatioD. 

/6id. 
iSee  Judgment  on  Motion  1. 
"  PenaUy  1. 
**  Practice  b,  7. 
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